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8 he Wit,” was 10 ay: = 
t Deciſions in t Lat period, which 8 


at all, or merited © _ 
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ect ſome of the importan 
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either were not marked in 


; to be more particularly obſerved than the Nature ß 
| uch a a Pe formance * admit of: But with reſpect 0% 
f 1 Com uler t ught fir to ſtate more fully 8 
Defences and Anſwers, it nass 
o comprehend any of theſe in chis Col- 
. .I this was the general Plan obſerved in compoſing theſe 
5 Sheets, the Reader cannot expect to find here all the remark  _ © 


able Deciſions, far leſs A regular Journal of the Proceedings _ 


8 of the Court, at this diſtance of time, and after ſo ma,, 
8 late Alterations in our Law; ſuch a can ſcarcely be 5 
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Frog her eldeſt ſon, and the other | perſons 
ertain houſes belonging to her in dinburgh in favours of the 
| Frog: her look oye in ſiferent, and to the heirs lawfully to 7 
5 vin fee and, falling of him by deceaſe without 
3 | 1 11 Fx body, ton he ſaid 7 g her other oye alſo in liferent, N 
. ede che heirs lawfully to be procreate of his body in fee; and, failing 
d both her ſaid oyes without heirs of their to Jobn Frog merchant 
e d ſon in liferent and eirs of his body in fee; 
80 which falling, to Eli h Frog her daughter in liferent and the heirs of SIE 
* her wot in fee; which all fling, to her own neareſt lawful heirs what 


* * 


ts 


« ſoever. . ie 44 . V 444 < Ek 

<= virtue of this deed, Robert Frog, who, at the date thereof, was about 2 
nine years of age, was infeft; and having thereafter- contracted ſeveral 
debts, in order to pay his creditors, he entered into a minute of ſale as to 5 
part of the ſubjects ele in the diſpoſition; however, before execu= © 
jected, That the above ſettlement only conveyed a 3 


. 


— 


ting thereof, it was obje — 
right of liferent to him, and therefore he had no power to ſell, the fee „ 
being diſponed to the heirs Iowfully to be procreate of bis body; and, it having Ig 
been agreed of conſent that the ſame ſhould be diſcuſſed, it was urged, for | | 
the creditors of Robert Frog, that, where- ever a right is granted to a father 2 


in liferent and to the heirs of his body naſcituri in fee, the father is al- 
: to be fiar; if no other reſtriction is expreſſed, and his ; 


— 


* 


e * underſt I 

children are only deemed heirs of proviſion: to illuſtrate which, it was 0 
obſerved; that it is a principle of law, That a fee cannot be in pendents, but 
muſt be ſettled upon ſome perſon exiſting at the time of the diſpoſition: „ 
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5 ae 1 * his maxim 1s, that it EIT eee wich c common 
.* - _ 4enſe to ſuppoſe a property without a proprietor; and, if the contrary do- 
Alrige took place, many abſurdities would follow. Thus, if the domrnium = 

__ direflum were allowed to be pendent, the vaſſal could not be entered; if - 


: proprietor Had contracted debt, his ereditots could not affect it, 
. was no perſon from whom it conld be adjudged ;/ beſides ſeveral o- 
thers that might be mentioned. And, as this maxim has been conſidered 
as a fixed principle in law, it has ſpllewed, that parents, taking rights to 
themſelves, or others ſettling them upon them with ſubſtitutions to their 


Children naſcituri, have promiſcuouſly made uſe of the words fee,  conjunt? 


aagderſtood 70 be für and bor liferentetyrand: the children and © 
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Fee or liferent ; becauſt hotk theſe, 4 s 1 to 


the pa 7 7 behoved 
to have the fame effeck: For, as th child i could fot poſſibly 


be veſted in the fee when they were not in N the lifetent provided to 5 : 


the parent is underſtood to be an % frudtus cauſatis reſolving into a real 
fee, as the children were capable of no other N but a ſucceſſion to the 
fee after the father's IR, and, tho nominally defigned fiars, from the 
natüfe of he thing, 1 i could im rt no more but a proviſion of -Tueceſ- 
. fon. And in this manner has i je r lawyers conſtructed ſuch ſettlements. 
Thug, Lord Sralr, tit. cht. ſuhe, Idf femme ral 


# 3 : 
parents,/ and, afs 


ter their deceaſe, to ſuch children and other perſons God the Parent —— 


heirs- ſubſtitute. Sir George Marni, p. 17 ways obſerves, That 
if a father diſpones to children to be la "this __l be er Guck, only 5 
as a deſtination, and will not hinder the father to make poſterior rights or 
poſterior creditors to affect by dilſigette what is We i ip And, Dirles 
ton, tir. Fee. que. 1. aſks, Whkre is the fee of à ſum provided to hu- | 
et band and wife in tiferennt, and to the, bairns in fee“ 88 wing Te 
1 by the method he there propoſes to ſecure the children, that it id his 5 
| nion, that, in the caſe ſtated, the ſte is in the father: beſides, this a 2 
rpretation has been ratified by. 4 variety of deciſions. See gth 1630, 
Veatch; roth Febrnary 1672 ; Weemyſs, 4th February 1681, Thompſon. It 
is no | wonder, therefore, after fo many authorities, that the leiges have 
truſted to ſettlements expreſſed in that manner; and, that ſuch clauſes 
have been generally ſo underſtood, ident by the excerpts produced from 
the records of Chuncerys whereby it appears, from à variety of inſtances, 
that children have been ſerved Lare of . proviſion: to their patents who 
were only infeft 1 in liferent and Meir heirs to hes 1 of their; wy; m 
In the nexe place, when: the tacked circumſtances that attend this caſe 
ate conſidered, it is by av means probable the granter deſigned to. reſtrict 
her grandſons and the other children named to be liferenters, for: the love 
of whom it is ſaid the deed was made; and that the intended to give the 
ſee to their children who were then unborn. +2dh, She diſpones to them 
very near in the order they would have e to her by law ; which 
therefore 'ought to be more extenſively interpreted in favours of the heirs at 
law. :34y, If the had intended to have given them a bare liferent, ſhe 
allenariy; without which, in ſuch ſettlements, 
fraftus cauſahs. Beſides, ſeveral abſurd conſequences 
; llow from ſuppoſing the fee to be lodged any where elſe than in 
4 the perfon of Robe? Frog : to make out which, the caſe was put, that he 
5 e ar -his body, mg tro eſtabliſned the fee in their 


n 


SL DAT or ou og an We BY oe YO oO OI EY Or nn RR OT”, 
: 5 F 1 
— 2 8 N 3 


— 


0 7 „ % ak 4 £ „ - I : : J v 7 " 
| b j . , p a ; 1 . — 
2 hots ” , 8 . ; , 4 ; 2 * 18 * 2 75 4 „ 
1 £ 4 N Pp 4 * 7 = 5 7 


in favours of James in liferent and his iſſue in fee came to take place. How : 


could James make up a title to the liferent it is unknown, in law, that 


a © liferentet ſhould ſerve heir to a far; and yet, it is believed, he could 


not come at it otherwiſe. »-24, Suppoſe none of the ſubſtitutes had chil- 
ſponer had left creditors who wanted to affect her 
lands, they behoved to have adjudged,” not from Robert or the other ſub- 


ſtitutes, if they were liferenters, but from the diſponer's remoter heirs 


at law: nay, even the creditors of theſe remoter heirs could, while there 
was no nearer; heirs exiſting of the body of theſe ſubſtitutes, adjudge the 
perty is ſuppoſed to be devolved on 
them, nothing could hinder their creditors to affect it: all which are 
conſequenoes neither tenible in themſelves or any ways conſiſtent with the 


* 4 2 1 eee MES: . 43 2 
meaning of the ſettlemenntt. 


red for Robert Frog's children. The 


-| To theſe arguments, it was anſw 


king this the clearer, he ſays, it would be better to take the right in truſt 
in the father's perſon for the behoof of his children. 24h, No argument 


can be drawn from that caſe to the preſent ; as a ſum in a contract of mar- 


riage is underſtood to be given ad ſuſtinenda onera: therefore it ought to 


receive a more benign interpretation in favours of the father than when the 
deed is a pure donation, ſuch as the preſent. Neither is the inſtance of 


children's having ſerved heirs to their fathers, who were only infeft in life- 


rent, of any avail ; ſeeing the opinion of an inqueſt can have no weight 


in determining a point of law; eſpecially when it is conſidered, that the 
defign of ſerving, is only to cognoſce the propinquity. With reſpect to the 
particular circumſtances condeſcended on, they are of no force to induce 


a conſtruction contrary to the natural and legal import of the words. For, 
as to the fit, The diſpofition not only proceeds on the narrative of love 


and favour, but for other good cauſes and conſiderations : the import of 


which 
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5 TEM! is, X Lat. 1 ] 
, _  Penſiluania, of whoſereturn ſhe had no hopes; therefore; it is probable, . 
per intention was to ſecure the ſucceſſion to her daughter Ehkzabeth; et 
po as thoſe, who, by the coutſe of law, fell to ſucceed, ſhould have the _ 
benefit of a liferent, and their children the fee; with a view to which, 
the deed was deviſed in the manner it now "7 
other heirs could prejudge the ſucceſſion of her daughter who was the dl. 
della perſona... As to the econd, it is true, that, When the ſucceſſion is ſet» » 
tdled in the legal order, it is reaſonable to interptete clauſes favourably; but 
chen that favour is not to be uſed to wreſt words Contrary to their genuine 
meaning. Jo the third, There was no neceſſity to add the word: allenarly = 
in order to aſcertain the 1 


E lodged i in the perſon of 


to make up any title to the prior liferenter, but only to prove that hos - 7 

former liferenter was dead, and that the c condition of the ſecond: liferent 
exiſted. To the ſecond, The gratuitous deed of 'the diſponer would not = 

prejudge her creditors z ſceing bey e bare adjudged the fee from: any bo 
Who was next heir. 1 En, 


10 hold univerſally and wi 
ſubject cannot be pendent, but muſt neceſſarily belong to 055 
f pad; do the deciſions referred to on the other fide prove. the contrary. 
For, as to the flit, it has been ſince over- ruled by the deciſion ad January 
4708, Lord Montftewart. And, in the other two caſes, the reaſoning on 
both ſides. fla) ſup es the certainty of that principle; neither is the 


E S ene N les were nene aka per eons ſon TY 5 


import of the word Hferent; the ſimple 


ion of diſponing in liferent excluded the fee, (eſpecially when the fee is 
expreflly given to others. In the /aft place, as to the abſurd conſequences 


0 Which, it is pretended, would follow from ſup poſing the fee not to be 
Nabert Frog, it is 5 to ho firſt, That the 
different grants of the different liferents are not ſubſtitutions to the firſt 


liferent, but new grants of liferents; and therefore there was no neceſſ 


A % 
„ 


The creditors e That, if 10 is e of have: chat can is faid = 
hout any exception, it is, that the property of a 


2 perſon; 


inſtance of an A tas jacens an exception, ſeeing the apparent heir 
Her perſonam haeredis even before his ſervice, he having the jus haereditatis 
_ delatum from the moment of his predeceſſor's deceaſe, altho' à ſervice is 


neceſſary to compleat his titles. With regard to the anſwers that have been 
made to the opinions of our lawyers they are no ways ſatisfactory: for, as 


to the paſſage quotted from Lord Stair, it is probable that he ſuppoſes the 


Caſe where no more is given in expreſs terms to the father than a liferent; 
becauſe, if the fee were given to him, it could not be the ſubject En 


doubt. And Sir George Mackenzie's authority is directly in point; for the 


reaſon why a diſpoſition by a father to his children naſcituri does not de- 


nude him of the fee, is, that they are uncapable to take it, on account of 
their not exiſting at the date of the deed; which applies directly to this 


_ caſe, as the children were not in being When the diſpoſition was made. 


It is alſo obvious from Dirleton's opinion, that he did not think the fee 
could be taken directly to children naſcituri; and therefore he propoſes 
to veſt it in the father for the behoof of the ben. which there would 
have been no occaſion for, if it could have been done directly to the chil- 
dren themſelves. In the next place, as to the conjecture, that the ſettle- 


ment was intended to ſecure the fee to Elizabeth, it is without any manner 
” of foundation”; as there is not a clauſe in the whole deed from whence 


the diſponer's draedeledFio of her can be inferred: and, if the granter's 
own. word is to be credited, Robert | is the Pralle perſena, and Elizabeth 


ARE | | the 


appears, whereby none of the 
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the leaſt Mlecta of them all. Neither is the abſurdities that naturally fol- 
por from the conſtruction of this ſettlement by the children any ways re: 
moved; for, as to the fi, the continued ſucceſſion of liferenters ma- „ 
 - king up no titles by ſervice, but · only by a proof of the death of the for- 
EO 3 and the exiſtence of the: condition of the ſecond liferent, is 
a novelty unknown in law, and without any foundation in the analogy of 
law. And, as to the ſecond, there is no ſort of anſwer made to it. 
Duplied for the children; That, if this caſe was to be determined by a 0 
Jury, agreeable to the practice of other countries, there can be no doubt £ 
ut the verdi& would be in the very terms of the deed, That Robert Frog | 
bas the liferent, and his abildren the fee : for the whole of the arguments 
advanced by the creditors are founded upon this, That a fee cannot be pen- 
dent. As to which, it may not be improper to obſerve, that, if the diſ- 
7 poſition had been to Robert Frog in liferent allenarly, it would not have been 
pretended that he was fiar; and yet there is not one ſingle argument drawn 
from the pendency of the fee in the preſent queſtion; but what would 
have applied with equal ſtrength to that caſe: therefore it muſt be evident, 
that either their principle is falſe or miſapplied. At any rate, it is a ma- 
Kim that does not hold univerſally. Thus, for inſtance, by the civil law, 
Venter mittebatur in poſſeſſionem propter ſpem naſcendi, which would not have 
tanken place, if the brocard had obtained univerſally. But, granting it was 
a rule, it does not concern the preſent queſtion; for, in law, it is com- 
mon to give diſpoſitions and legacies under many different conditions; du- _ 
ring the pendency of which, the diſponer, or his heir, is the fiduciary 45 
fiar. Now, to apply this to the point in iſſue: Suppoſe there had been | 
no proviſion of liferent to Robert Frog, it is plain, that the diſpoſition, tho 
pure, would have reſolved into a condition, viz. if Robert Frog had chil- 
Aren, and, during the pendency thereof, if it is not admitted that the fee 
was pendent, it muſt have remained with the diſponer and her heirs at 
law Chnclary for the behoof of the children, when they ſhould exiſt. Nor 
can it vary the argument, that the liferent is diſponed to Robert Frog; for, 
tantum conceſſum, quantum ſcriptu nm. . 


F 


Me Lords having confidered the right granted by Bethia Dundas to Robert 
Prog her grandſon, found, That thereby a right of liferent aas only 
eſtabliſbed in the perſon of the ſaid Robert; and therefore that the 

» «creditors of the ſaid Robert have no intereſt in the price. 


But, on petition and anſwers, They found Robert Frog to be 
a Ras, Boo: 7 5 88 


Ne II. Nyvember 26. 173 5. 


Crawford contra Hamilton. 


An illiquid Claim is mo ground for retaining a liquid Sum charged for, altho | 
the Illiquidation may be owing to the Charger's Fault. 5 
7 OLLECToOR Crawford, having right to a debt due by Hamilton of Grange, i 
charged him for payment thereof; who ſuſpended, upon this ground, — . 
that he had a claim for a ſhare of ag executry belonging to the charger 
b ä „ : | 7 i 
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ly, cotnpenſation or retention is only admitted in thoſe countries where it 
is introduced by ſtatute, or where the Roman law prevails, and had no 
place with us before the act 1 592, which allows debts de liguido in ligui- 


performable; ſuch as relief of cautionry, and oth 


de 


on that account 3 , and therefore, > in ſuch 4 caſe, neither co NDeENILA 
retention ought to be allowed. Bell 


| liquid debt: and, to ſuſtain it in the ſhape of retention, would be al- 


Towing the thing eee 
are admitted, where they are inſtantly offered to be liquidate by the char - 


and reckoning, which may be x 
give in a condeſcendance thereof; which he alone can do, as the vouchers 


not be deferred on account of an illiquid ground of exception: but, where 


depends upon his on compt-books and oath, | 
mit of a different conſideration: fo that the want of liquidation ſhould not 
be 6bjeted, as it ariſes from an act which the charger is obliged to per- 


ſſmould take place here, That pro facto babetur per quem fletit quo minus 
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at the decraſe of his left Lady, who was the ſuſpender's mother by a for- 


mer marriage; and therefore he ought to be allowed to retain in his hands 


the ſum charged for, until the charger account to him for his ſhare of his 


mother's executry, to whom he is decerned executor-datig ee. 
Anſwered for the charger: The demand is new and unprecedented, 

that payment of a liquid claim ſhould be ſtopped upon pretence of an illi- 
quid one; nor can any inſtance, it is believed, be given, where it was e- 
ver ſuſtained. And if the matter is thoroughly conſidered, neither com- 
penſation nor retention has any place in ſtrict law ; ſeeing every one ought. 
to pay his debt, conform to the preciſe tenor of his obligation, without 
regard to the mutual claim he may have againſt his creditor. * According- 


dum to be pled by way of exception. When this sbtained, it was natural 
to admit thoſe claims by way of exception, tho not liquid, if inſtantly 
er | er obligations ad factum 
brofandum. But, if the obligation be not inſtantly performable, or not = 
aid,” which comes to the ſame, becauſe time is neceſſary for liquidationz 
there is no reaſon why a demand inſtantly performable ſhould be delayed 
on nor 

ſides, it is a point eſtabliſhed in pra- 

ice, That an illiquid claim cannot be pled by way of compenſation againſt 


thing,” changing only the name. It is true, that illiquid claims 


ger's oath; which, no doubt, is competent here. But it would be ex- 
tremely hard to ſtop payment of a liquid debt until the event of a compt 


protracted for ſeveral years. 


- * Replied: It is the charger's fault that the quantity of the executry due i 
to the ſuſpender is not already liquid, ſeeing he has hitherto omitted to 


are in his own hands. If indeed the liquidation depended upon any other, 
the charger's reaſoning would be concluſive, That his liquid claim ſhould 


the vouchers are in his own cuſtody; and the p in a great. meaſure 
uch a caſe muſt ſurely ad- 


form, but which he has hitherto declined to do. The maxim therefore 


; Me Lords found the keters or derly proceeded.” STA 
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Cd Thos Lawrie) 3 the EIS Creditors of 
Dai Maclelan, with” James Burn Err to certain 
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| Divi Maclelan, proprietor X a n at we head of the G em- 
| ployed ſome journeymen wrights to repair it, and thereafter he diſ- 
oned the ſame, under reverſon, to the ſaid 7. 1 Lowrie; in which 
po was infeft, for relief of ſome obligations i in which he was engaged as 
cautioner with him. Maclelan having ſoon thereafter failed in his circum- 
ſtances, his creditors adjudged, and, among the reſt, theſe journeymen 
wrights for ſome wages due to them. In a ranking of the creditors, 
James Burns, as aſſigny to the journeymen, craved to be preferred on the 
ſaid tenement. And the topicks upon which he founded the preference, 
were, That the ſubje& was meliorated by their labour; conſequently they 
ſhauld be preferable for their wages both to Lowrre and the other adjudgers, 
ſeeing the repaitrs were in rem verſam of the creditors; as they could have 
had no fund or hope of payment, if the houſe had been allowed to go into 
| diſrepair.” As therefore the other creditors are hocupletiores by their labour, 
it is but agreeable to the principles of juſtice and equity, that they ſhould 
be preferred, conform to L. 1. and L. z. § 2. de in rem verſ. Stair, B. 1. 
tit. 8.F 6. and 7. Neither ought it to make any difference, that Maclelan 
was their employer, ſeeing wy ſubje& itſelf was diſponed to Lowrie du- 
ting the time they wrought : : fo that it was properly work wrought for 
this. Þchoof. Thus, in the caſe of a maſter-maſon'or wright employing jour- 
neymen in a piece, of work he had, undertaken; the journeymen would 
have action both againſt' their employer and againſt the proprietor. In 
the. ſecond place, it was” pled, That -Lowrie having brad” 3 a warrant 
from the Dean of Oud court to repair part of the houſe, and for which 
Tepairs he, was 'pre rable to the” other creditors, of conſequence they 
"ſhould. be prefera le to him, as having made theſe reparations, which he 
8 proprietor might have been decerned to make by the 6th a# par. 1. 
Selſ. 3. Cb. II. And if they were preferable to Lowrie, who had an he- 
ritable right to the tubjes, of courſe they behoved to be preferable to 
the other creditors... © | 
On the other hand, it was Mey? for Laie Ge. That the work's 
ice profitable for them can create no preference to real creditors upon 
an heritable ſubject; ſeeing that would reſolve into a tacite hypotheque, 
which the law reprobates. Nay, even ſuppoſing they had lent money 
or furniſhed materials wherewith the houſe was built, it could afford them 
no preference thereon by the law of Scotland : and, if the civil law were 
to have any influence, it could not var 7 argument, as it gives no pri- 
vilege to workmen on a building for their Work. " _ if it were to 


take 


take place in this caſe, Teveral of the creditors, who lent their money to 
 Maclelan to pay the tradeſmen, would be preferable to theſe journeymen. 
But, in refpe& that hypotheques were extended by the Roman law further 
than is agreeable to our practice, therefore they have not claimed any pre- 
fetence on that account. © And, if tradeſmen had a preference upon a 
houſe for their wages, a purchaſer might be liable to pay the price a ſecond 
time, if any of the workmen chanced not to be paid p. 
4s to the pretence, that the reparations are in rem verſam; that can 
only be the ground of a perſonal action . employer, but cannot 
affect ſingular ſucceſſors, or afford any real right on the ſubject. . 
To the ſecond ground of preference, it was anfwered, That the reaſon 
why repairs,made in a houſe, in virtue of the Dean of Gild's warrant, 
has a legal preference, is founded on a preſumed contraction be- 
"twixt the Dean of Gild and the repairer, that he ſhall have a pledge for 
His reimburſement, An expedient introduced into our law, ne urbs ruma 
deformetur, but that can noways avail the journeymen, who wrought up- 


on the faith of Maclelan, without relying on the ſubjece. 
We Lords preferred Lowrie to the journeymen. © 
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It was objected, Imo, That the preg al ſum and annualrents of the bond, 
aid Thomas Roe, wete preſcribed; becauſe 
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Anſiuered for the putſuer: That the objection to the gift of eſcheat is 
good; and it was. @ miſtake. to found upon it: but, with reſpect to the 
preſeription of the honduatſelf,, and apnualrents.due thereon, after the de- 
nunciation; the preſcription; was: ſufficiently interrupted, in ſo far as this 
libel not only narrates the purſuer's right as executor to his father Hugh 
Blair, donator to Ree's:eſecheat, which is acknowledged to be an inſuffi- 
cient title; but it likeways mentions the purſuer's confirmed teſtament to 
his father, as giving him a right to the bond, in queſtion. In which teſta- 
ment, the above general diſpoſition is particularly ſpecified, as the chief 
foundation of his; father's. right. And which teſtament was given. out 
with the proceſs to the defender in November 1730. Gn. 
| Replied: That the diſpoſition itſelf is preſcribed, counting from its 
date in January 1695 till June 1743;5, the firſt time it was either produced 
or founded upon. Neither can the overly. manner in which it is uſed in 
the teſtament preſerve it from preſcribing; ſeeing the way how it came 
to he mentioned in the teſtament Was, that, in giving up an inventary of 
the ſums due to Hugh Blair, a debt due by Captain Francis Charteris is ſpe- 
eiſied; and to which ſum it is therein ſaid, that he had right, not only by 
tze above diſpoſition from Noe, but like ways in virtue of a decreet againſt 
che ſaid Captain Charteris. As this is the fact, it can with no propriety be 
faid to be founding on the general: diſpoſition, as a title in this proceſs to 
the ſaid bond; ſeeing it is only occaſionally named in the teſtament, as 
what gave Hugh Bloir a right to the debt originally due by Captain Char- 
teris to Roe. But, ſuppoſing it had been libelled upon expreſsly, it would 
have been no ſufficient title to maintain an action, or obtain a decreet for 
this debt; as the purſuer has not confirmed the total right of the diſpoſi- 
tion to his father, fo as to put himſelf in his place: and, even ſuppoſing 
that had been done, it would ſtill have been requiſite to do what was in- 
cumbent on his father, namely, to confirm the fame upon his general diſ- 
poſition as executor- creditor to Roe. All which having been neglected, 
the ſame cannot now be done, as the debt is preſeribed. And as no com- 
pleat title was made up to this bond within the forty years, the citation in 
this proceſs. cannot ſerve to interrupt the preſcription. See Lord Srarr, 
P. 359. But whatever would have been the con ſequence of expreſsly libel- 
ling upon the general diſpoſition, yet in fact it is not done in the preſent 
caſe; ſeeing the libel aſeribes the purtuer's right to a quite ſeparate and 
diſtinct title, til. to his being executor confirmed to a donator of eſcbeat; 
which being acknowledged to be a title which is good for nothing, he 
ſhould not, after the elapſe of forty years, be allowed to produce and re- 
| fort to a ſeparate right to the debt, in order to ſave it from preſcription ; 
which, tho! good when this proceſs was firſt commenced, is now cut off 
by preſcription ; as it is a certain principle in law, That where there are 
different rights to a debt, diligence done upon one of them will not ſerve 
do interrupt the preſcription againſt the others; as each muſt ſtand or fall 
according as diligence has been uſed or not. Thus a bond bearing annual- 
Tent, which had belonged to a wife whoſe huſband died forty years ago, 
tho' ſhe or her repreſentatives had purſued, or obtained payment thereof, it 
would not follow, that the | executors: of the huſband could, after forty 
years, purſue: for the annualrents that fell under the jus mariti before that 
time. In the fame manner, an action brought at the inſtance of one cal- 
ling himſelf executor w d donator of eſcheat, ſuppoſing the title to have 
been good, cannot fave from preſcriptian a ſeparate and diſtinct title to the 
1 | . debt 


Aae itſelf. See It February 


anſwer to more than what is contained in the 


to be a document taken thereon (che defender not having been m_—_ 
C | 


to find, that a writing, mentioned in the dee 
which was the only foundation upon which they could be made effectual, 
ſhould become void by preſcription during the dependence of the proceſs 
founded on ſuch libel: fo that the argument pled for the defender, anent 


et hbellum conventionis ei tranſmiſerit, licet generaliter nullius cauſae mentionem 


habentem, vel unius quidem ſpecialiter, tantummodb autem per ſomales vel hypo- 


.ceſs cannot ſerve to interrupt the preſcription; 
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1684, Cen; '11th February, and 22d 
June 1681, Kenuoway ; Roſs of Foily contra Duke of Gordon, anno- 


: i 23 ; which appoints all ſummonſes to be fully libelled, and a copy there- 
of g 


ven to the defender, with certification; that he ſhall not be oliged to 


one partial title is libelled, as in this caſe, it is to that only the defender 


is obliged to come prepared to anſwer. 


Duplied for the purſuer: The uſing the diſpoſition as the foundation of 


the teſtament, is a plain interruption of the preſcription, ſufficient to intitle 


any perſon having a right thereto, to found on it as a valid title to the 


bond, any time within forty years after ſuch document, provided the 


bond itſelf remains unprefcribed. And, ſuppoſing it were admitted not 


called to the confirmation;;) yet, as the libel mentions the teſtament whic 
recites and is founded on the ſaid general diſpoſition, that is a ſufficient in- 
terruption of the preſcription from the citation in this proceſs, .altho' the 
diſpoſition was not expreſſly named in the libel; ſeeing, from the time 
of giving out the teſtament, the diſpoſition . muſt be conſidered as making 


part of the purſuer's ground of claim 222 — 


the defender as much as if it had been expreſsly ſet forth in the libel. And 
indeed it would be a very great extenſion of the doctrine of preſcription, 
s Tecited in the libel, and 


the neceſſity of libelling on the true grounds of debt, in order to ſave 
them from preſcription, does not apply to the preſent queſtion; where 
the pretended defect in the particularity of the libel is ſo fully made up; 
more eſpecially conſidering ſuch a doctrine is contrary to the princi = th 
both of the civil and municipal law of this kingdom, as appears from law; 
zd Cod. De Annali Excep. Si quis obnoxium ſuum in judicium clamaverit, 


thecarias continentem ; nibilominus videri jus ſuum omne eum in judicium de- 


duxiſſe, et eſſe interrupta temporum-curricula, cum contra defides homines et 
Juris ſui contemptores odioſae exceptiones propufitae ſunt. . See Lord Stair, 


tit. Preſcription, parag. 26. ; and Fuly 26. 1637, Lawers. As to the deci- 
ſions quoted for the defender, it is anſwered in general, That they all re- 


late to the preſcription of inhibitions, from which no argument can be 


drawn to the caſe of obligations, aſſignations, Gc.; ſeeing inhibitions 


parties. / 075 . 
Neither is the argument drawn from the act of ſederunt of any force, 


produce no effectual action againſt the debtor „but only againſt third 


as the terms of it are here fully complied with by libelling on the bond 


and teſtament. Beſides, the certification: in the ſaid act is not, That a 


ſummons, imperfectly libelled, ſhall not interrupt preſcription; but that 
the defender ſhall not be obliged to anſwer to more than what is contained 


in the copy given to him: but ſtill it will ſerve as a good interruption of 


the preſcription. And, as to the obſervation, That no legal title having 


been made up to this bond within the forty years, the citation in this pro- 
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py; conſequently, where 
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"Tris 5 fieries 7 There v was no 4 for Hugh Blair's: confirmin 8 to 
Roe i in order to give him an active title to purſue , ſeeing it is a point eſta- 


| bliſhed, That a general diſpoſition is ſufficient, the diſponee confirming 


before extract ; which, tho' it has not hitherto been 8 yet that is what 
he can ſtill do, as the citation, at his inſtance. who had ſuch a right, muſt 


Mop the preſeription's taking place. | | 


To which the defender triplied: a The dochine That libellin 8 upon 
one title to a debt, does not ſave a ſepatate one from preſcribing, is well 


founded, notwithſtanding of 2 $ conſtitution in the law, quoted; 
as'it eſtabliſhes a principle, 

= The creditor, in that caſe, might have got a privilege of declaring which 
_ of the debts due to him he meant to inſiſt for: but, that an action, e. g. 


reaſon whereof may be juſtly doubted. 


for payment of a hundred pounds, ſhould ferve to interrupt the preſcri- 


: — as to five different claims for a hundred each, does not appear to 


ave a very ſolid foundation. Beſides, Pereſus, in his Commentary upon 
that title, obſerves, That the law concerns a particular caſe. In the next 
place, there is nothing folid in the argument, That the general diſpoſition 
is in effect libelled upon in this proceſs; as it does not appear from the teſta- 
ment, chat the diſpoſition contained a general aſſignation of all debts due 
to Noe, or that particularly comprehended the bond in queſtion, And, if 
it was impoſſible to diſcover that from the teſtament, How can it be main- 
tained that this libel proceeded upon the diſpoſition, or was a document 
ken thereon, or upen a debt that fell under the its Sag thereof 7 


The Lords found, T hat the bond was not preferibed. 
But, upon petition and anſwers, Thy fu fu * the 4 efence of pre- 


e ene 
N V. W ol 1 e ag December 18. 1735. 


ae, contra Stirling of ook 


1. An Heritor, poinding nor a Deva for ber one e Rent, needs not wait 


the Elapſe of the ordinary Days. 2. Meaning of the Wards of * a De⸗ 
creet, decerniug to pay witbin the Terms of Law. 


Ur ON the 19th Spreader 17 34, Keir took a . before his AGES 


court W M*2yeen his tenant; whereby he was decerned to make 


payment to him of a certain ſum, as bygone rents, within the term of law. 
And, in virtue thereof, Keir poinded his effects on the 24th of the ſaid 


month ; ; Whereupon M. Queen brought an action of ſpulzie: againſt which the 
defence offered was, lawfully poinded. 

Anſwered for the purſuer: That his goods were carried away * the 
term of law, within which he was charged to pay, was expired. 

Keir replied: That antiently a cuſtom prevailed of poinding inſtantly 


after obtaining decreet, either without any charge at all, or before ho E 


days were expired, not only for tenants reſts, but likeways for all 
ſonal debts; which being deemed a hardſhip, gave riſe to the act 9 


whereby it is enacted, That it ſhould not thereafter be lawful to poind moue- 


ables upon decreets 8 ferſonal _ while the parties be . rged, 2 FI 


upon baron-decreets was 


granting 
re they 


-clared, that- poinding 


:thers, there ought 


Invities to many privi 
t to the reſt 
But, in the ſecond place, whatever is the p 
cainot be extended to this cafe; ſeeing, eh the 5 he was expreſsly 
payment within the term of law; whereby he had rea- 
ſon to believe, that, provided he paid within fifteen d 
from all execution: notwithſtanding 


in their own court, whereupon 


* had char 
- had expi 
-ranted him in ſo doing. 


ordained to make 


variation; 


50 


the 


it ſhe 


t „ 


+ Of 1 Aan And wen it 45 add FR &. 
 oays of” any De ae 1 ance of heritors againſt their tenants. 


put to execution, 


Blr price a , 


lawful to ne e as: e 
merly. Which ac is not only a Nee that the old euſtom ef poinding 
preciſely as he pleads it; but it likeways imports 
an approbation of that privilege which Heritors had been fo long in poſ- 
ſeſſion of: therefore it was lawful for him to poind immediately after the 
decreetr: neither can the decerning M*Queen 
law, make any 
when a decreet maybe 
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to pay within the term ob 
ſeeing that means nothing elſe but 000 time 
| which cannot be fixed to any. 
preciſe number of days, but muff vary according to the nature of the de- 
creet on which execution is to proceed. Thus, in charges 
fore the Court of Seſſion, the term of las is fifteen days; upon 
decrees of regiſtratiom of bills, it is only fx; 5 
is infanten; becauſe they may be put immediately to execution: So that 
He mumber 6 days, and 
, It is believed,” the above Aon: would have war- 3 


Duplied for the parker: That no ſentence upon a 
be execute untif à certain ſpace de ned 
with us being fifteen days (except where a ſhorter: time is ſpecified) all 
_ _ - executions wühin that period are File bs 
the principles of natural equity, that require 
betwixt the pronouncing and executing a ſentence, but likeways in the a- 
bove ſtatute :. it is true, that it contains an 
by heritors againſt their tenants in their own courts, upon which it is de- 
may be lawfully uſed as 
' whereof is not to allow heritors the privilege of executing the ſentences of 
their own. courts without abiding any term, but only to declare that ſuch 
"ſentences may be execute without a formal antecedent charge, conform to 
the cuſtom in other courts ; which is very reaſonable, conſidering that the 
-officers thereof are not preſumed ſo {killed in matters of form, as they are 
in other courts. And, that this was underſtood to be the meaning of the 
law at the time it was made, is plain from Lord Stairs Inſtitutions, p. 729. 
here he ſays, That, in all deereets, as well thoſe of baron-courts as - 
to interveen fifteen days betwixt the pronouncing the 
decreet and the execution thereof; that, in the mean time, parties may 
either pay or «10h for a ſuſpenſion. Beſides, it is very extraordinary to 
ſuppoſe the law ſhould indulge ſuch a privilege to baron-courts, where 
there is more opportuniby: of oppreſſing poor people, than in any other ; 
-eſpecially as no good reafon can be given why tenants, who, by 
es, ſhould not have the legal induciæ, which i is 
fabjects. | | 


on decrees be- 
and, on baron-decrees, it 5 
poinded be- 


— debt: can 
by law be elapſed; which 


-— 


 Andthiv is founded not only on 
lgenee. of ſome: time 


an indu 
ion of decreets recovered 


The meaning 


law, are 
of baron- decreets, we 


days, "be was ſafe 
of which, his effects were carried 
off within that period. And, the conſtruction put upon the decreet by 
the defender, is inconfiftent with common 
hook rays tra to KI number 


age; as the term of law 
f free days. | 
Fr Triplied 2 
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ceeded ſummarily without the neceffity of a charge; and, even where a 
horning was raiſed and execute before the days thereof expired, as is ob- 
ſerved both by Balfour, in his Practiques, and Sir George Mackenzie, in 
his Obſervations on this ſtatute. Beſides, the act 1469, ch. 3 5. which pro- 
| ogates che poindings for rents, due at Mhitſunday and Martinmaſs, to the 
third day after thoſe terms, in reſpect the poinding at the term- day oc- 
cafioneda profanation thereof (both which were then holydays) is a de- 
monſtration that poinding was then competent immediately after decreet; 
any; it has been found, That, in matters which do not concern poindings, 
the law ſtands upon the ſame footing it did before the act 1669. Thus, 
wm decreet of removing before an inferior court may be put to execution by 
ejection immediately after it is pronounced; and, if the law ſtood ſo be- 
fore the act, the defender has done nothing wrong; feeing, at the ſame 
time, that the ſtatute diſcharges poinding for perſonal debts until the days 
of the charge be expired: it expreſsly excepts decreets recovered at the in- 
ſtance of heritors againſt their tenants in their own courts. As to the paſ- 
ſage quotted from Lord Stair, - itas at beſt very ambiguous and inaccurately 
_ expreſſed. © In the Jecond place, the defender cannot admit the gloſs that 
is put on the decreet;; namely, that it imports the ſame thing as if the 
purſuer ſhould pay within fifteen days; ſeeing the term of law, in its pro- 
per, as well as its legal fenſe, ſignifies the term within which execution 
may be awarded; and therefore cannot be underſtood to give any other 
Snducie, than were allowed by law in this particular caſe. 


ict e Lords repelled the aljjecbion to the poinding, and afſoilzied. 
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Procurator-Fiſcal of Edinburgh contra Archibald Campbell. 


1. If a Riot or Injury, which can only be proved by Oath of Party, is competent 
to be purſued by the Fiſcal alone. 2. Are Expreſſions that imply a Se 
T fight probable by Oath, if the Libel is refirifted to 'a pecuniary Multi? 
3. Can 4 Defender in one Court be adduced by the Purſuer as 4 Witneſs in 
another to prove the ſame Allegations? CT, boy | 
I the proceſs at the Fiſcal's inſtance againſt the ſaid Archibald Campbell, 
before the Bailies, for a riot alledged to have'been committed by him 
apainſt James Stewart; the libel ſet forth, That the Defender did, at 
« the Croſs of Edinburgh, aſſault the ſaid James Stewart, calling him by 
s opprobrious names, did ſpit in his face, and defired him to reſent it if 
e he durſt, publicky in preſence of ſeveral perſons there conveened ; 
te -which expreſſions, the libel adds, have no other meaning, than a chal- 
<« lenge to Mr. Stewart to fight him the defender.“ 3 


For Campbell it was pled, That, if he uſed Mr. Stewart in any diſre- 
ſpectful manner, it was upon great provocation received; he having, on 
many occaſions, propagate the groſſeſt and falſeſt calumnies againſt the 
defender, tending not only to deſtroy his credit as a merchant, but like- 
ways to defame his private character; particular inſtances wherefore were 
condeſeended on. 3 
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to de 
be craved a ſecond diligence to compel ſome witneſſes to a 


Kirst diligence againſt thoſe who had not appeared; which being refuſed, 


be refractory, he may compel them to attend at the diet a 
the firſt citation; wherefore he ought ſtill to be allowed to bring furt 


ſelf as a witneſs to prove it. 240, They did 
oath was a relevant mean of proof; as the giving of a challenge to fight, 


injuries, which perhaps all parties inclined to conceal. 
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eie the Baile found: the libel 1 


want, nd; edi the > ſame to proof ; but, at the ſame time, ſuſtained 
t relevant, for alleviation of the offence libelled, that Mr. Stewart had de- 
_ Tamed the defender in the way and manner ſet forth in the defence: where- 


e in ence was granted to both parties far proving. _ | 
When 3 proof came to be adviſed, the Fiſcal reſtricted the concluſion | 
of the libel to a pecuniary mu ct, and referred the fame to the defender's 
oath: of verity; which the Bailies found relevant; and, upon his declining 5 
done, he was held as confeſs d. 
- However, after proteſting that he did not ks in = lemon, | 


of his defence; producing, at the fame time, an execution on the 


he thereupon offered a bill of advocation, upon the following grounds, 

ind, That the Bailies had committed iniquity, in not allowing him a 
en diligence for proving his defence, agreeable-to the practioe of the 
Court, which was offered to be proven; and which they i to have 
granted, ſeeing this proceſs could not be compared ak by a Jury, 
where-all the proof muſt be brought in their preſence at one diet, and 


diligences at once ; by which, if he apprehends any of the witneſſes to - 


ppointed for the 
compel the witneſſes to compear at 


trial. But here there was no means to 


P if neceſlary, even to cite Mr. —— — 
in finding that his 


albeit no fighting 3 18 puniſhed with baniſhment and eſcheat of move- 
ablesby the act 1 And the libel here ſets forth, That he affranted 
Mr. Stewart, and then he defired him to reſent i it if he durſt ; which ex- 

preſſions, it avers, have uo uber meaning aan a challenge 10 Mr. Stew 
1 10 Febe Bim. Therefore his oath could never be competent, if the fact 
libelled was relevant to infer ſuch a puniſhment. 3110, The Fiſcal was 
not intitled to proſecute and refer to — an injury which could not be 
pond: by Ko ao when the party ſaid to be injured was not complain- 


ing; ſeeing his filence is an evidence that either the fact is not true, or 


that he has ſeen cauſe to paſs it over, and be reconciled to the . ; 
[eſpecially conſidering that it may be attended with ſeveral bad conſequences, 


if fiſcals were encouraged in ſuch proſecutions, as it would tend to 0 * 


To the ii — of vs che Rog it was anſwered, That he proce- | 


dure of the Magiſtrates 1 in this proceſs was agreeable to their regular courſe 


AO Gf ris. 086, If ghere are ang Jp des to the contrary, . they 


ought not to be drawn into example or ollowed in this caſe ; where, from 
the proof already adduced by Campbell, there is no reaſon to 


Pect Any 
further light can, be got in this affair. And, altho' it is not a trial © low | 


yet the-uſual cules 8 evidence muſt be obſerved: one neceſſary circum- 


ſtanee:whercof is, 40 prevent witneſſes from knowing what each other 
depone; which cannot be done, if examinations in a public court were 
to be permitted at different diets. And with reſpect to the demand of be- 


75 10 allowed to cite Mr. Sreuart, it ought not to be . to; ſeeing it ig 


him before the com. 


formed, that Campbell has brought a proces again 
1 


pear for further 


where a pannel has compulſitors given him of the nature of firſt and ſecond 


Ws | 5 * 
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miſſary- cbur | Founded u 95 very ſame allegation o on which he ground- | 
ed bis defence before pon th very The fact ſo ſtanding, he cannot 
demand Mr. Stewart's oath as a witneſs in one court, and, upon the ſame 
fact, bring a proof by witneſſes in another juriſdiction, when both pro- 
ceſſes are depending at the ſame time. _ 
As to the ſecond, Whether it is competent to prove the libel by Camp- 
tells oath, it was anſwered, That, by the 7th. article of the inſtructions to 
the Juſtices of the peace, as contained in the 38th act of the Parliament 
1661, fuch riots may be proved by the defender's oath, eſpecially as the 
libel is now reſtricted, of conſent, to a pecuniary mul&t. And it is only 
direct, not implied chal fight, that is puniſhed by the ſtatute with 
baniſhment and eſcheat of elt 1h if it were otherways, that puniſh- 
ment might be extended very far. With reſpect to the: — The con- 
courſe of the injured party is unneceſſary, as appears from the 7th article 
of the ſaid InſtraRtions: beſides, it is pretty extraordinary to ſuppoſe the 
Jaw would leave the preſervation of mankind from injuries and violence 


ns 28 may or may not have to ae d done 


22 1 ee bog fo 1 libel by Cam 175 ah; 
pore us roma Mr. EAT 9 _ as a Lag 12 Haro 
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Jo Si dlair c ontra Johns Sinclair of Rottar. 


4 Son's feſing an Eftate without making up any Title thereto, in which bis 
Sg ather died infeft, is not liable to his Faber s Creditors upon the Aﬀ 


5, the Father having died in a State of Tory 1255 MS. more 
"they tre Nears in I . 43 


age betwixt he . ey Seder of Rata 
and the ſaid: Janer, he provided her, in caſe ſhe ſurvived him, to the 
liferent of certain lands, which he continued to Polſels many Years ; but 
died without making up any titles thereto. | 

Whereupen ſhe brought a proceſs againſt the ſaid John Sinclair her 

Go: in order to make the proviſions in her contract effectual; and in- 
ſiſted particularly on the paſſive title introduced by the act 169 5, her hu- 
ſſband having been more than three years in poſſeſſion. 

© © Pleaded for the defender: The above act can give the purſuer no aid; 
ſeeing it provides only for the creditors of the interjected apparent heir, 
| wha the next heir ſucceeds to the remoter predeceffor, either by ſerving - 

Heir to him, or by adjudication on his own bond: but the defender is not 
in either of theſe caſes, in ſo far as he has not ſerved heir to the remoter 
predeceffor ; neither does he poſſeſs the eftate upon an adjudication on his 
own bond. And, the ſtatute being correctory of our common law, can- 


not be . from the caſes ſpecially mentioned to others that are 
omitted. 
Anſwered 
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That the heir, in ſuch caſe, 
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pered for the purſuer: Her action is well founded, both on the 


* 
2 
- 


Srit-and ſecond clauſes of the act, whether they are conſidered ſeparately 
or jointly. And, with reſpe& to the firft, which ordains, That, f any 


man ſhall | ſerve bimſelf ' heir, or by adjudication on his own bond, ſucceed not 
to bis immediate predeceſſor, but to one remoter; -as f afſing by his father to his 
grandfather, or the kke; then, and in that caſe, the ſhall be liable for the debts 
and decds of the perſon interjected, to whom he was apparent heir, and who 
was in pole ion of: the lands and eſtate to which: be i ſerved for the ſpace of 


bree yeams, and that in ſo far as may extend to the value of the ſaid lands and 
eſtate, and no farther. Now, 'tho' this clauſe mentions only the next heir 
ſucceeding to the remoter predeceſſor by ſervice or adjudication,” theſe be- 


F 


eſtate q yet that does not exclude the caſe, where the next heir bruiks the 
[eſtate by other titles authorized by law, or without making up any what- 


ing the ordinary methods of heirs making up titles to their predeceſſors 


| ſomever;3. ſeeing the titles ſpecially mentioned are only intended to ex- 


emplify the Ratute, which muſt be underſtood in the moſt extenſive ſenſe, 


ſoas to comprehend all the caſes, where the next heir poſſeſſes the eſtate 
of which the interjected apparent heir was three years in poſſeſſion, in or- 


der that he may be liable to the debts and deeds of the interjected perſon 
to the value thereof ; ſeeing what the law. intended to prevent was the 


frauds committed againſt creditors upon the deceaſe of their debtors, thro 
the contrivance of apparent heirs; and the ſpecific fraud this act had in 


view to remedy, was, that heirs not only refuſed to repreſent the interjected 
apparent heir, but carried off the eſtate to the prejudice of his creditors, 
by entering to the remoter 2 : to remedy which it provides, 
all be liable to the deceas'd apparent heir's 
debts Who was three years in poſſeſſion; and which muſt take place, whe- 


ther the next apparent heir renounces to be heir to the interjected perſon or 


not, or whether he paſſes by him expreſsly, by ſerving heir to the remoter 
predeceſſor, or tacitely, by poſſeſſing as apparent heir to the remoter pre- 
deceſſor; ſecing that muſt be conſtructed, in the eye of law, a paſ- 
ſing by the interjected; as it is obvious, that the next apparent heir, who 
refuſes to pay the interjected perſon's debts, muſt acknowledge that he 
poſſeſſes upon ſome title or other, and the only one that his poſſeſſion can 
properly be aſcribed to, is the right of the predeceſſor who ſtood: laſt in- 
Fete, which is plainly a paſſing by the interjected perſon. Ys 

In the next place, it is obſervable in this clauſe, That the perſon in- 
terjected is not only called predeceſſor to 2 heir, who, paſſing by 

him, ſerves heir to the remoter predeceſſor, but like ways ſuch next heir 
is ſaid to be apparent heir to the perſon interjected; wherefore the inter- 


jected perſon, who, after poſſeſſing the eſtate three years, died in a ſtate 
of apparency, is, by this . 


0 aw, deemed predeceſſor, and the next heir e- 
ſteemed apparent heir to him in the eſtate ſo poſſeſſed, tho he never mae 
up a title thereto, and that in order to ſubject him to the deeds of the in- 


terjected perſon; conſequently the defender's poſſeſſing his grandfather's 


eſtate (who died in the fee thereof) as apparent heir to him, muſt, by 


the intendment of the ſtatute, be eſteemed as poſſeiſing the eſtate of his 


father, the intetjected perſon, in order to ſubje& him to his debts. | 
And, tho this action is well founded on the firſt clauſe, yet it receives 


additional ſtrength from the ſecond : which ſtatutes, That, F any apparent 


heir for hereafter ſhall, without being lawfully ſerved or entered heir, either enter 
Fo poſſeſs his predeceſſor*s eſtate, or purchaſe the ſame, or rights affecting the ſame, 
| jt LP FFF db otherw ays 
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* has as the highe * at a public wither col his { 
4 Þ 0 Rs. 2215 be repute 4 — 3 . heir, fin, 155 | 
* Prodecſr's. Alle and deeds, as i wee rata 2 10 


kin. 2 . 
ns to reſpect che cre- 


Rp the” the Sacips, defign of this clauſe © 
Ain of the predeceſſor who was laſt infeft, 4 it muſt likeways be un- 
derſtopd to give a ſecurity to the creditors of the interjected apparent heir 
Who was'three years in poſſeſſion ; as it 4 declares the apparent heir's 
poſſeiſing, upon any ot r title whatever,” other than as higheſt bidder at 
a public roup, to — to an actual ſervice in the lands i conſe- 
25 5 quently the defender's dar kr his. grandfather's. eſtate is, by this act, 
. — to be the ſame as if he were ſerved heir to him: ſo that he muft 
de in the ſame caſe with reſpect to his father's creditors, as if the ſervice 
Were aQuually expede ; ſeeing. it is abſurd to ſuppoſe his poſſeſſing, with- 
out making up any title to his grandfather, ſhould put him in a better fi- 
tuation than if he had purchaſe rights. to the eſtate wherewith to clothe 
His poſſeſſion. And, 1 if the defender's. doctrine were to take place, it 
would: Gallon; that, whenever the interjected perſon had contracted debts 
to the value of the eſtate, if his heirs refuſed to ſerve, and abſtained from 
aſeliog, the creditors would not only be defeated of their payment, but 
the eſtate might become caduciary, and fall to the crown; or, as abandoned 
and derelinqui alnd, become a wilderneſs: but no ſuch conſequences ought 
10 follow from this act ; fince it ſhould receive execution in the following 
manner, vis. if the next heir poſſeſſes the eſtate of a remoter predeceſſor, 
he ought to be decerned to the value thereof in an action at the inſtance 
af the ereditors of the interjected perſon; or, if he abſtains from poſleſ- 
{ing altogether, when it is only affectable by the creditors of the inter- 
predeceſſor, a decreet declaratory ſhould li upon a proof of the de- 
-ceas'd debtor's being three years in poſſeſſion, whereupon adjudication may 
follow, ſo as the eſtate might be ſubjected to their payment: and, even 
ſuppoſing the ſtatute were "efeRtive, the Court pught to lay down a rule 
in order to its being carried into execution. Thus the Lords introduced 
a method, when the heir of the debtor lay out unentered, whereby an 
adjudication cegnitiomiſ aud, Nod upon a renunciation, in obedience 
to a charge to enter heir. . 
Dunlied for the * That an heir 0 indecmed, by the law 
of every country, as eadem perſona with the defunct; and, if one intro- 
mits with the defunct's effects, he is-likeways conſidered as heir, and lia- 
ble to his debts, under different limirations, conform to the laws of each 
place; but, that one ſhould be liahle to the debts and deeds, of another, 
to whom he is not ſerved heir, and f whoſe eſtate he cannot take a ſhil- 
ling. muſt be admitted to be contrary ao the common rules of law. It was 
unknown in (Scotland till this ſtatute; and therefore, if the maxim, Quad 
.contra Juris regulas et introductum, hold in any caſe, it muſt in the preſent, 
-where ohe is ſubjected to the debts. of a party to whom he is not heir ſer- 
ved, and who has left no eſtate to the party ſubjected to his debts. If the 


lay is viewed in this light, it is plain, that the — cannot be liable to 
his father's debts, upon the firſt clauſe; ſeeing the paſſive title, introduced 
by it, can only take place in the two inſtances therein mentioned; the le- 
-giſlature having left all other caſes to be determined by the rules of com- 
mon law, which, it is believed, the Lords will not judge themſelves im- 


powered to break in upon, further than has been done by the ſtatute : on 
E ES the 


+8] 


raty, the general eff words of this 40 have always deut re- 
* ftricted, as often a8 opportunities occurred, ſo that it might derogate as 
Little as poſſible from the- common law: particularly, tho the words of the 
„ ſatate are general, comprehending all debts and. deeds of the apparent 
heir, whether gratuitous or © onerous ; yet the Court has found, that 
it concerns only the onerous debts and deeds of the apparent heir: 
therefore the purſuer argues unjuſtly,” when ſhe pleads, that the defen- 
der's poſſeſſion of his det 's-cſtate'is a virtual "paſſing by his father; 
ſeeing he could not take nor poſſeſs it as his father's, no more than if his 
father had died before his grandfather. But, ſuppoſing that poſſeſſing of 
- the grandfather” s eſtate was a paſſing by the father, ſtill the law has not 
declared it to be a paſſive title, ſo ag to ſubject him to the apparent heir's 
debts; as it has limited the paſhive| Ges, / thertby introduced; th che two 
caſes above mentioned, leaving the creditors, in every other inſtance, WM 
on the ſame footing they were before the date of the act. 

And, with reſpect to A ſecond clauſe, it relates to a quite —— 
ter from what is provided for by the firſt; as it concerns only the credi- 
tors of a defunct, Who was proprietor of an eſtate,” and who were liable 
to be defrauded by the arts of his apparent heir, neglecting not only to 
ſerve heir to his predecefior, but like ways purchaſing in adjudications, &c. 
- 4n order to avoid payment of his debts, whereby his predeceſſor's credi- 
Tors were often obliged to diſpute With him concerning - che validity of his 

titles: to remedy Which, the ſecond clauſe is calculate. But there is not, 
in the Whole clauſe, one word of the creditors of an apparent heir; nor 

could it well be, as 'the vere provided for, bycche firſt part of the act, as 
far astwas judged ne fary by the legiſlature. Further, this ſecond clauſe 
concerns: only the creditors of a del r. whoſe eſtate might have been 

taken by his apparent heir's Gre to him; which cannot apply to the e- 
ſtate of an apparent heir; which is none in the eonſtruction of: law, as it 

cannot be taken up hy a ſervice. adh The diligenee ſuppoſed to be ac- 
quired is ſuch as affected his predeceſſor's eſtate; which cannot relate to 
the apparent heir, -whoſe'debts cannot affect the 2 to nch never 
had made up any title. zalhy, This cläuſe makes no mention of the pre- 
deceſſor s poſſeſſing the eſtate; therefore, ſhould it be: conſiruedito-extend 

to the creditors of an apparent heir, it would — * —— 8 
as it would ſecure the ereditors of an apparent heir, tho he had never 
Fam the eſtate. ins eint dun d a BY? $3 vB bo CUGHON aries 3: 

As to the obſervables made for Memartuer,” That, by the ſecond clauſe, 
An apparent heir's poſſeſſing his predeceſſor's eſtate is declared 
e à ſervice; and that, by the firſt,” ſuch ſervice to his predeceſſor ſob⸗ 
4 jects him to the apparent heir's debts: It is anſwered, That the ar- 

gument is founded on ſeveral miſtakes; for the ſecond clauſe neither did, 
nor could fay, That an apparent heir's poſſeſſing . or purchaſing diligences 
againſt his: predeceſſor's eſtate was equal to a ſervice, -without overturning 
our feudal rights; ſeeing poſſeſſion” alone can never eſtabliſh a feudal right 
in lands. It indeed faith, That the apparent heir's poſſeſſion or purchaſe 
hall be repute # behaviour as heir, and an univerſal affive title to the 
ſame extent, as if he had been actually ſerved ; but the ſervice there is 
only mentioned in order to determine the extent of the paſſive title; and 
not at all with a view that the poſſeſſion or purchaſe was to have all che 
other ER cies of A ner; ; © SGI i cannot anſwer the firſt 


— 


* 3 : | 2 — oy - VE 'F 9 ] 
| clauſe of the act, which requires an actual ſervice. Further, this ſecond 
clauſe makes the purchaſe or poſſeſſion an univerſal paſſive title only in fa- 
vours of the: creditors of the predeceſſor, whoſe eſtate might have been 
taken by a ſervice, but gives no benefit to the creditors of an apparent 
In the next place, as to the argument, That, The apparent heir, 
* <, ho Was three years in poſſeſſion, is deſigned predeceſſor to the 
Leg party, paſſing by and ſerving heir tothe perſon who died in fee of 
party, panng a | 
e the eſtate; and therefore, in the ſecond. clauſe, he muſt be comprehen- 
ded under the genetal deſignation. of predeceſſor: It is anſwer- 
ed, That, in the firſt clauſe, the apparent heir is called predeceſſor, 
and is made a · predeceſſor to the heir, entering under the limitations there- 
in mentioned; and ſo far only is he made a predeceſſor to a perſon, who 
can take none of his eſtate: but it will not from thence follow, that, in 
a poſterior part of the act, which ſpeaks of a predeceſſor in general, that 
this is alſo to be interpret of a perſon, to whom. one neither has nor can 
ſucceed; ſeeing a predeceſſor is a legal word, which, when indefinitely 
expreſſed, can only denote one to whom the apparent heir may actually 
Laſtly, As to the ſuggeſtion, © That, if the defender's doctrine were 
'« to take place, the fee. of an eſtate might remain for ever in hereditate 
e jacente of the perſon laſt infeft, by the heir's refuſing to make up titles; 
hereby, as he would have no right himſelf, ſo he would exclude the 
<. creditors, of a former apparent heir; wherefore the Court ought to 
find out a remedy, by allowing an adjudication to paſs upon the appa- 
ec rent heir's debt :” It is anſwered, That, as the law neither has, nor in- 
tended to give a remedy in ſuch, a caſe, the Court cannot introduce one, 
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by obliging any perſon, to enter heir to his predeceſſor, unleſs he thinks 
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fit; which, in this caſe, might be attended with very bad conſequences. 


E. g. Suppoſe that the debts of the perſon laſt infeft were equal to the 


value of the eſtate, and that the debts of the apparent heir were of the 


? 


fame extent, if, in ſuch a caſe, the heir was obliged to enter, he would 
be liable to the apparent heir's creditors in valorem of the eſtate ; and to his 
predeceſſor's creditors to the full extent of their debts, whereby it would 
be in their power'to allow the creditors of the apparent heir to evict the 
value of the eſtate, and leave the heir entering ſubject to pay it a ſecond 
time to them out of his own eſtate: therefore it was juſt and reaſonable 
to allow the heir to chooſe whether he would ſubject himſelf to the appa- 
rent heir's debts or not, leaving the eſtate to be affected by his predeceſſor's 
Creditors who had a legal intereſt therein. 5 . 


The Lords found the kein not lab. 


} ! 


And, upon a rcclaiming bill and anſwers, the Lords adhered. After which, the purſuer gave in a 
new petition,” upon a different medium, craving, That her ſon might be found liable from time to 
time ia valorem of his intromiſſion, chiefly founding on an argument drawn by analogy from the 
deciſion zd November 1682. Blyth. 240, et ſeparatim, ſhe inſiſted, That, as the Lords had formerly 
modified an interim aliment to her; therefore ſhe again craved, That they would modify one /uper 
Jure nature. The Lords modified L. 50 Sterling. 3 8 
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conform to1 


1 HE deceasd 1a Same . uy x al hs - 2g” 
4 veral perſons, together with Anna Fruine his touts, to be tutors and 
curators to his children; two of Whom to be a quorum, whereof Ama 
Irvine to be fine quad nn. After his death, the * 2 7 entered on the ad- 
miniſtration of 2 ſon the ſaid Thoma Mercer*s affairs, and continued to 
a& for him from 1702 to 1719, When he was of ag 5 os ang, from that 
Wl. Period, he acquieſced in her management until the 173 $+ W hen he infiſted 
= In a proceſs o f comp t and rexhoolng Malo ; 
1 a bens it was :pled:; That the ation was cut FI 1 5 Ge 
Senn preſeription, introduced by the act 1696; which was 4 more fa- 
vourable defence in chis caſe, confiderin g the purſuer was fo well fatisfied 
with her conduct: That, upon bis: ma ity, be gave his ſiſters. an addi- 
tional proviſion, upon a narrative, that the had greatly improven his eſtate 
in his nonage ; beſides, by delaying 'o being th proceſs ſo long, moſt of 
the perſons are now dead who could have cleared her adminiſtration, par- 
ticularly Provoſt Alardice, who had concurred with her therein. 
1 Anꝛſivered: That the defender had entered upon the management of his. 
{ = __ affairs without accepting the office, or making up inventaries, as the act 
R 1672 direct: therefore ſhe was not intitled to the benefit of the act x696; 
| ſeeing it is not the nomination of a tutor, but the following the direction 
= of the law that gives a right to exereiſe the office ; of conſequence ſhe 
behoved to be conſidered as a protutor, who, by the act of ſederunt roth 
June 1665, is liable during the long preſcription: ſo that the act 1696 
1 cannot protect her, as it reſpects oy tutors, &c. who have a legal title, 
_ 1118 0 not ſuch who have acted without any lawful warrant; which doctrine 


ought 
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"ought to hold with greater force here, as ſhe never notified the deed to 
any of the other perſons named, altho it was regiſtred in the 1716; when 
| the, alongſt with Provoſt Alardice, another of the tutors, conſented to 
the purſuer's diſcharging a tack. But, conſidering that ſhe had ated for 
fourteen years preceeding, without the knowledge or concurrence of the 
reſt, her acting could not be aſcribed to the nomination, which required 
%% Ge bf 
_ -  2dly, This fingle act cannot be deemed the deed of a tutor or curator ; 
| becauſe ſhe did not legally eſtabliſh the office in her perſon. And, with 
regard to the narrative of the bond of proviſion to his ſiſters, it is anſwer- 
ed, that, at the time when it was granted, he imagined his mother had 
acted beneficially for him; but, upon inquiring more particularly into the 
Nate of his affairs, be finds ſhe is greatly in his debt. 
Replied for Anna Irvine: That, as ſhe was named one of the tutors, &c. 
her actings muſt be preſumed to have been in conſequence thereof, in or- 
der to give her the benefit of the preſcription ; ſo that ſhe is not now 
bound to inſtruct her conduct was regular in every reſpect: and in- 
deed, if the ſtatute were only to protect tutors where their behaviour were 
unexceptionable, it would be altogether uſeleſs. 2dly, It is by no means 
a clear point, what is the quorum required by the nomination : but, ſuppo- 
ſing two to be neceſſary, it did not vacate the tutory, tho' only one of them 
accepted; as was found 11th February 1676. But, 3710, granting this al- 
ſo were doubtful, yet, as ſhe was not quarelled during her adminiſtration, 
but allowed to act until the purſuer's majority, her conduct could not now 
be impugned ; of courſe ſhe is intitled to every privilege competent to a 
tutor; juſt as in the caſe of an illegal magiſtracy, who are allowed to 
continue unquarrelled in the exerciſe of their office until it expire; after 
which, as no reduction lies againſt them, ſo their adminiſtration is conſi- 
dered as if it had been legal. Beſides, ſuppoſing the preſcription was on- 
ly pleadable by thoſe to whoſe right there lay no objection, yet, after it 


is run, the preſumption is, That they ated agreeable to the powers given 


them; eſpecially as after that period the law does not oblige them to pre- 
ſerve the vouchers of their accounts, the preſcription being equal to a diſ- 
charge. As to her omitting to make up inventaries, it is of no importance; 
becauſe the act 1672, which ordains it, adjects certain penalties to the con- 
travention of the ſtatute, ſuch as being liable for omiſſions, loſing expences, 
Sc.; but ſtill they remain tutors ; their deeds are valid, and of conſequence 
they have right to plead the benefit of the decennial preſcription. 
The purſuer duphed : The deſign of the act 1696 was to induce tutors, 
Fc. (by relaxing the rigour of the common law) to enter upon a legal ad- 
miniſtration of the affairs of orphans, and to prevent their falling into the 
hands of thoſe who engire themſelves into the management of their effects, 
without following the directions of the law. with regard to giving up in- 
ventaries; therefore the defender ought not to have the benefit of the ſta- 
tute, as her conduct was altogether irregular: for, notwithſtanding ſhe 
had the cuſtody of the defunct's writings, there is no evidence ſhe ever 
made the nomination known to, or acted in concert with any of the per- 
ſons named, at leaſt during the tutory. So that her acting in that period 
cannot be preſumed to have been in virtue of the deed; as thereby two 
were neceſſary in order to conſtitute a quorum: for it appoints the ſaid 
Anna Irvine fine qua non, and then adds, And one of the foreſaid perſons being 
always a ſufficient quorum. Which, as the words are copulative, made it 
| neceſſary, 
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neckllary. nadie to conſtitute a quorum, that PA 5 one of the other 


perſons named ſhould concur; ſo that ſhe could not alone lawfully aſſume 


the management or aſcribe it to the nomination in . to the expreſs 
terms thereof. As to the deciſion quotted, it is and contrary to 
all principles, That a power entruſted with two ſhould be carried into ex- 
ecution by one ; beſides, -it ſeems to be founded on this, that the tutors 
nominate had refuſed to accept ; which cannot apply to the preſent que- 


ſtion, ſeeing here the defender is charged with ſecreting the nomination : 


nor can a ſingle act, wherein ſhe concurred with Provoſt Allardice during 
the curatory, found any preſumption, that from the beginning ſhe beha- 
ved in the ſame manner: neither is the argument drawn from the acts and 
deeds of an illegal magiſtracy to the purpoſe; as that is founded on reaſons 
of public utility, and the inconveniencies that might follow a contrary 
dotiring.-.. .. -* 

Laſh, It is b. ng the . to Ry That the hn: to her ma- 
nagement are not competent after the preſcription is run; as the point in 


diſpute is, Whether or not ſhe is intitled to * benefit of the * 
at all 0 


We Lords ſuſtained the * upon the ay Pe Parliament 1 696, 
Ne IX. 22 4: 1736. 


Charles Farl of „ contra che Cre di tors of Sie 
Peter Fraſer of Duris. 


1 _Bg Wadſet, purchaſed by an Heir of Entail, the Reverfin 72 which made 


Part of the entailed Eftate, affetzable for bis Debts 198888 55 
TE R Alexander Fraſer having purchaſed the eſtate of Duris, compre- 
g the lands of Strachan and Culperſheugh, entailed it under the 
uſual 5 and irritant clauſes : after his deceaſe, it deſcended to Sir 
Peter Fraſer his eldeſt ſon, who contracted a great many debts; and, up- 
on his demiſe, it again devolved to Charles Earl of Peterburrow, as the 
next heir of entail, who inſiſted for reducing the debts contracted by 
Sir Peter, as having no power to charge the eſtate with wy burdens other 
than what is contained in the tailzie. 
The defence offered for the creditors, was, That Sir Peter had an in- 


tereſt in the lands of Strachan and Culperſheugh, ſubject to no limitations 


or conditions whatever, which, from the rights produced, was inſtructed 
in the following manner, 72. it appeared, That the Earl of Mar/tall, an- 
no 1642, conveyed theſe lands, by way of proper wadſet, to Sir Thomas 
Burnet of Leys, redeemable upon payment of 57090 merks, wherein he 
was publickly infeft; and that the Earl of Marſpalls creditors had ap- 
priſed this eſtate anno 1650, whereby they carried a right, not only to the 
eſtate of Duris, but to the reverſion of the lands which had been wadſet 
to Sir Thomas Burnet. | 

Further, it appeared that Sir Alexander Frafer, anno 1666, did purchaſe 
the eſtate of Duris, comprehending the above reverſion, Hows the Earl of 
Mar foal s Creditors, with his concurrence, which he entailed in the 1667 


and 


gh 
2 


\ 8 


r. . 
4 4 
8 . 
of #1 i \ N 
. 4 G % 
* 
. 4 D o 
N 3 eo: 


and 1669 in manner as above ſet furth ; and likeways, that Sir Alexander 


had acquired a right to ſome ſecurities on the ſaid wadſet, whereby, when 


— 


Sir Peter came to ſucceed to the entailed eſtate, there remained only out- 


ſtanding on the wadſet the ſum of 27090 merks, which he having paid, 
obtained a diſpoſition thereto. anno 1687 from the heirs of the wadſetter. 
This right or intereſt in the wadſet, ſo far as extended to the ſum paid by 


Sir Peter, the creditors contended, was affectable for his debts ; ſeeing, 
from the above ſtate of the facts, it was plain, that Sir Alexander, at the 
date of the entail, had no intereſt in the wadſet-lands other than a right 


to redeem: fo that the clauſes in the entail could not affect any greater in- 


tereſt in the eſtate, than what belonged to the maker thereof. And the act 
168 5, the proper baſis upon which all entails do ſtand, refers particularly 


to lands in the right of the tailzier, at the dated of the tailzie. 240, The 
| Clauſes in the entail are conceived fo as to affect what belonged to Sir Ale- 


xander himſelf, being chiefly limitations upon his heirs ; wherefore the 


words can reach no further than ſuch lands and eſtate as they were to 


take by deſcent from him. 37/0, There appears nothing in this caſe to 
hinder the wadſet-right, acquired by Sir Peter, to go to his heir of line, 


and the tailzied eſtate to the heirs of tailzie. And, as he did not extin- 
guiſh, but take a formal right thereto, differing in ſubſtitution from the 


entail itſelf, it cannot be conſtrued to give any additional force to the en- 


tail; eſpecially as the entailed ſubjects are not put in a worſe condition by 


the creditors having acceſs to affect this purchaſe. 


full property is in the reverſer ; and there is an end of the redeemable 
burden: fo foon therefore as Sir Peter paid off the wadſet, the full e- 


- Nate was in him, from that time, in the fame manner as if it had never 
been granted; and, in this caſe, particularly, as Sir Alexander, when 


he purchaſed the reverſion, became bound to pay the wadſet-money, by 


relieving the Earl of Marſball of the requiſition, the wadſet-ſum was a 


debt upon him, part of which he cleared in his own time, excepting the 


_ :27090 merks paid by Sir Peter; and which, by a clauſe in the tailzie, 


whereby the heirs are obliged to pay the tailzier's debts, he might have 
been compelled to pay; of conſequence the payment behoved to. operate 
in extinction of the debt, more eſpecially as he did not keep it up by 


taking a conveyance to a truſtee, but took it directly to himſelf, the re- 
verſer, whereby the eſtate was as much diſburdened of the wadſet, as it 


-would have been of any adjudication or heritable bond that he had paid. 


And, ſuppoſing it ſhould be conſidered as an acquiſition, yet, in that view, 


it as effectually accreſced to the eſtate as if he had purged off any other in- 
cumbrance whatſoever ; if it were otherways, ſeveral odd conſequences 


would follow. Thus, for inftance, all the incumbrances, where the 


heirs of line and heirs of entail are different, behoved to deſcend as ſe- 
parate eſtates, the one to the heirs of line, and the other to the heir of 


tailzie. In the next place, altho it is not alledged, that any of the debts 


were contracted to pay off the wadſet; yet, it is now pled, that they muſt 


affect it; becauſe Sir Peter diſburdened the heir of entail of ſo much 


debt, as the eſtate is thereby in no worſe caſe than it was at the date of the 


tailzie. But, at this rate, ſuppoſing Sir Peter had paid the debts out of the 
rents of the eſtate, as probably he did, and ſo paid it out of what were 


the effects of Sir Alexander; yet, nevertheleſs, it muſt remain a burden 
upon 


For the Earl of Peterburrow it was anſwered : The nature of a rever- 
ſſion is ſuch, that, when the redeemable right comes to be paid off, the 


SFF I 
4 pon the eftate againſt the ſucceeding heirs of entail; the conſequence 
whereof would be, that no entailed eſtate, where there are any debts affect- 
ing it at the time of the-entail, could ever be effectually diſburdened : for, 
if an heir of entail thinks fit to extinguiſh debts affecting the eſtate, if he 
does not make a new entail ; then either he, or any ſubſequent heir, at 
the diſtance of whatever period, (for this matter admits of no preſcri- 
ption) might charge the eſtate with as much debt as did affect it the time 
of the entail; becauſe, according to the creditors reaſoning, ſuch con- 
trations do not put the eſtate in a worſe caſe than it was at the date of the 
tailzie: if this be law, it would make a record of debts, that affects a 
tailzied eſtate at the date thereof, full as uſeful and neceſſary as the record 
% FVV any om 
Replied for the creditorse The clauſe in the entail, whereby Sir Peter 
was bound to pay the tailzier's debts, cannot be extended to the redeeming 
of wadſets, which are proper heritable eſtates in the wadſetter's poſſeſſing 
the lands, by virtue of redeemable diſpoſitions ; which, ' tho' they contain 
a clauſe of requiſition, yet, until that is made, they cannot come under 
the notion of debts. As to what is urged, That a wadſet is of the nature 
of an heritable bond or adjudication, which, if Sir Peter had paid, could 
not thereafter remain a burden on the entailed eſtate, being extinguiſhed 
confuſione; it is anſwered, 1470, That it cannot be admitted, even ſuppo- 
fing the purchaſe had been of an heritable debt granted by the maker of 
the entail, that this heritable bond, conveyed to Sir Peter and his heirs or 
aſſignies, could not have been affected for his debts; ſeeing there is no 
law that declares ſuch acquiſition ſhould become ih fafo extinguiſhed ; e- 
ſpecially if a conveyance, and not a diſcharge, was taken thereto: but 
when it is conſidered, that the right in queſtion is a proper wadſet, and 
not a heritable bond or adjudication, the argument is {till ſtronger ; as theſe 
are extinguiſhable by poſſeſſion, which a proper wadſet is not; nor is there 
the leaſt foundation for preſuming that the wadſet was paid out of the rents 
of the eſtate. 2do, It may be true, that, when a perſon who is debtor ac- 
quires a right, it will, in ſome inſtances, be extinguiſhed confufjone ; yet, 
in others, the confuſion does only operate a temporary ſuſpenſion of the 
effect of their right. E. g. If two ſeparate eſtates are ſprung from the ſame 
ſubject, and happen both to center in one perſon, this does not itſelf eo 7þſo 
a ſopite the two eſtates, ſo as they may not deſcend thereafter to different 
heirs, or that one may and the other may not be affectable for the debts of 
the heir for the time being; nor does it make any difference, that Sir 
Peter did not take the conveyance in the name of a truſtee; ſeeing it would 
juſt as much in that ſhape as in the way it was 
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have belonged to him juſt a 
taken; and conſequently equally liable to be affected. 


The Lords found, That the wadſet was affeftable by the creditors io the ex- 


tent of 27090 merke. 
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No X. - of . WL $0 „ ay | = February 6. 1736. 
Jean and Elizabeth Halyburtons contra Grabam of Moſsknow. 
e Preſcription. | ö ; 


HE deceas'd Irvine of Bonſhaw granted two bonds to Captain Blair, 
55 in the 1683 and 1682, for L. 300 Sterling; in which he aſſigned 
the Captain, for his payment, to the rents of Bonſbaw in Moſsknow's hands, 

to whom he had diſponed his eſtate, who, in conſideration thereof, under- 
took the payment of Bonſhaw's debts. And, in the year 1687, Moſsknow 
granted an obligation to Captain Blair, whereby He bound himſelf to 
pay all debts owing by Bonſhaw to him, according to the inſtruftions of 
*< the ſame to be given to him by the Captain, and to apply the rents of 
* Bonſhaw's eſtate, for crop 1686 and downwards, for payment of the 
ee debts due by Bonſhaw to Captain Blair. Upon which obligation inhi- 
bition and horning were uſed in the 1692. 

Theſe deeds having come, by progreſs, into the perſons of the ſaids 
Jean and Elizabeth Halyburtons, they brought an action, in the year 1730, 
-againſt Mofsknow, for payment of the L. 300 Sterling, founded on his own 
obligation. | 1 Pt V 

For the defender it was pled: Imo, That he was only cautioner for 
:Bonſhaw ; and, as his debts were extinguiſhed by preſcription, conſequent- 
Ivy the acceſſory fell with it. 240, That the cautionry- obligation was not 

for any ſpecific ſum, but, in general, for all debts that ſhould be inſtruct- 

- -ed to be due by the principal debtor. And, 37:0, That, by the quality of 
the obligation, inſtructions of the debts behoved to be given to the obli- 
gant, which could not now be complied with, as they were preſcribed. 

Anſwered for the purſuers: It ſignifieth nothing, that the years of pre- 
ſcription were run from the date of the bonds due by Bonſhaw; ſeeing the 
defender was expreſsly bound, by his own obligation, to pay the debts, 
-owing by Bonſhaw, to Captain Blair, at the date thereof: therefore, as 
his. obligation was not preſcribed, he muſt be liable for every debt due by 
Bonſhaw, at the time he entered into that obligation; it being an eſtabliſh- 
ed rule, That he who becomes bound conſtituendo, remains ſo, if the debt 
exiſted at the time of his obligation, tho', before he be ſued, it ſhould 
be prefcribed ; as appears from the L. 18. De pecuma conſt. & 1. And it 

is a miſtake to conſider Moſsnow's obligation as an acceſſory: that muſt fall 
when the principal is preſcribed; ſeeing he was really a correus debendi, 

who came in place of the original debtor: neither is there any foundation 
for diſtinguiſhing betwixt an obligation that relates to debts in general, or 
to a particular ſum; ſeeing the defender is as much bound to pay all the 
debts which, at the date thereof, were owing by Bonſhaw, as if it had re- 
lated to a ſpecific ſum ; becauſe the effect of the diligence done upon the 
defender's obligation muſt be to maintain it in the ſame force it had the 
day it was entered into; conſequently, as it was then a valid obligation for 
the whole debts, tho' not named, it muſt be ſo now, no preſcription ha- 
ving run from the time of the diligence ; which is likeways eſtabliſhed 
by the L. 14. De pecunia conſt. 2 where it is laid down as a rule, That 
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qui conflituit | ſolut urum tenetur, five adjecit certam quantitatem, foe-non : 


| whereof he undertook the 'x part F his debts: ſo that here was a plain 
delegation. Beſides, the o 


ay 


of -Bonſhaw's when the demand was made, altho' it was ſo at the date of 
the obligation: it is therefore begging the queſtion, to ſay, That, if Meſs- 


needs not be contain 
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which doctrine is likeways agreeable to our practice; as it has been found, 
That a general acknowledgment of debt owing, without relating to any 
particular one, ſaved the running of preſcription with reſpect to the modus 


— 


pProbamũi of a debt, not ptobable by witneſſes after three yeats, 20th February 
1700, Gideon Elliot; which proceeds upon this principle, That the ac- 
knowledgment of debts in general, puts a ſtop to the preſcription of e- 


very one owing at that period, and makes them conſidered as of the date 


of ſuck obligation; therefore bonds, tho now. preſcribed, may be uſed 


=P 


to prove that they exiſted at the time of the obligation. Beſides, the pur- 


ſuer defires to know, What poſſibly could be done other than charging the 
defender in terms of his own deed ? he could not be charged for payment 


of particular debts, as it behoved to proceed conform to the terms of the 


obligation: all which arguments apply with greater force, when it is con- 


ſidered, that the defender got the original debtor's eſtate, in conſequenee 


les, obligation was granted after Bonſhaw's death; 
which ſhows, that the defender was not interpoſing as a cautioner, but 


was binding for himſelf, as having a right to the debtor's eſtate. 


The defender replied: Sup the obligation had been ſpecial, it 


would not have ſaved the bonds from preſcription, unleſs they had been 
| Innovate by his becoming 9 in conſequence whereof, the origi- 
i 


nal debtor would have been liberate; which was not the caſe here: but, 


whatever would have been the effect of its being ſpecial, as it relates only 
to debts in general, there is no difference betwixt the preſent queſtion 
and that of a common cautioner; as the two bonds were not extinguiſn- 
ed, but only an _— granted to pay the debts that ſhould be inſtruct- 


ed; which neceſſarily ſuppoſes them to be exiſting when they were de- 
manded. To illuſtrate this, the caſe was put, That Captain Blair had 


received payment from Bonſbam between the date of the obligation and 
the production of the inſtructions. Surely he could not have recovered it a 


ſecond time; as it could not thereafter have heen inſtructed to be a debt 


now was bound ab initio, he remained ſo until his own obli gation preſcri- 
bed, ſeeing he was ww, bound to pay what Bonſhaw could have been ob- 


liged to; therefore, 1 


pay the debts due by another, How is it poſſible the defender can ope- 


rate his relief (if he ſhould be found liable) upon bonds that are preſcri- 


bed, which, preſumptione juris et de jure, are declared to be no debts, in ſo 
much that they could not be founded on by way of compenſation? 
As to the quotations from the civil law, they are of no force; for the 
doctrine of conftituta pecunia has, at preſent, no place in the practice of na- 
tions: but, ſuppoſing it had, the L. 14. ſays only, that a definite ſum 
expreſsly in the pation, which received the name 
of conſtitutum. But ſtill, in order to make it effectual, it muſt have been 


cebfrtain, either by the agreement itſelf, or by relation to ſomewhat which 
rendered it ſo: which is not the caſe here; as the obligation founded on, 


ſuppoſes 


he would have had a good exception againſt pay; 

ment, ſo muſt the defender ; as the obligement is not to pay any particu- ; 

lar ſum, but only debts in general, which implies a power to object againſt 
the inſtructions when offered ; and, if they are actually extinguiſhed when 

_ demanded, eventually he is free. Beſides, as this deed is an obligation to 
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. PFufther, the law ſeems to relate to a perſon's entering into a 
conmtutum for bis own debt, and not for another's; in ſuch a caſe, if he 
- who had the benefit of a temporal exception brings Himfelf under a freſh 
obligation, he is ſuppoſed to renounce the benefit of the exception com- 


1 . . 1 
ſes an uncertainty, to be determined by inſtructions afterwards to be 


petent againſt the firſt: neither is the deciſion in point, as the acknow- 


Feagment there was made by the debtor himſelf; and, tho' the debt was 


not mentioned, yet it would appear to have been under the party's view at 


the time: but that can afford no argument in this diſpute, where a third 


party interveens, and grants an obligation which relates to no particular 


debt. 


As to the queſtion, What could be done in order to fave the bonds from 
reſcription, other than charging the defender in terms of his obligation? 


it is anſwered, That Captain Blair ſhould have produced the inſtructions 
of his debts, until which there could not regularly be a charge on this ob- 
 Hipatioh ; and, as that was not done, ſuch a general charge, which was 


intirely uncertain in itſelf, and was not made certain by relation to any o- 


cher document, could never interrupt the preſcription running againſt that 
to which it had no relation. LS 126 


With reſpect to the alledged ſpeciality arifing from the defender's get- 


ting Borſhaw's eſtate, that cannot vary the argument; as there is no evi- 


dence produced that he was diſcharged : and innovation is never preſu- 
med, nor does it make any difference, thay the obligation was granted af- 


ter the original debtor's death; ſeeing one may become cautioner in a bond 


as well after as before the principal's deceaſ. 
Tue Lords repelled the defence of preſeriptim.. TT 
But, upon a reclaiming bill and anſwers, They ſuftarned the defence. 


No XI. oe, 3 5 Tt February 6. 1736. 


Competition, Margaret Hamilton with Mr. William Grant 
Advocate. 0 8 N 

A Legacy of a Bend of Corroboration is derogated from, by a poſterior Legac 

E another Bond, which made Part of the firſt. © og mY 


AH E deceas'd Mr. George Meldrum was creditor to Duncan of Straith- 

martin by a bond, dated 11th December 1702, for the ſum of L. 520 
Scots; and, on the 24th of June 1704, Straithmartin granted an heritable 
bond of corroboration for this and other ſums he was then due to Meldrum, 


extending to L. 12 5 Scots. Meldrum, in the ſettlement of his effects, diſ- 


poned to Juſtice Meldrum, his nephew, the ſum of L. 1250 Scots, in the 
following terms: Item, to the ſaid Juſtice Meldrum, the ſum of L. 1250 
money foreſaid, annualrents thereof, bygone and to come, liquidate ex- 
e pences, and termly failzies contained in an heritable bond, granted by 
« Alexander Duncan of Straithmartin to me, dated 24th June 1704, and 
<< in my ſaſine following thereon.” Na pt 33 

= 3 After 


1 * 


py 28 11 


Ache which, follows three or A W to other * and "A 
' the following one is ſubjoined : . Item, to William Grant, ſecond. ſon to 

Sir Francis Grant of Cullen, my nephew, L. 520 Scots principal, annual- 
0 00 rents thereof, bygone and in time coming; and L. 1 50 of penalty con- 

«tained in another bond, granted by the ſaid Alexander N of Straith- 
ee martin, to me, dated 1 1th December 1702.” 

As the heritable bond of corroboration for the Tt 12 50. 3 to 
be made up in part of the L. 520 Scots bond, a competition enſued be- 
twixt Margaret Hamilton, as coming in the right of the deceas'd Juſtice 

_ . Meldrum her huſband, and Mr. Grant. 

For Margaret Hamilton it was pled: That the whole ſum of L. 12 . 
contained in the heritable bond of corroboration, was, by the teſtator, ſpe- 

cially made over to her huſband without any reſtriction; therefore the 
ſubſequent legacy to Mr. Grant, of another bond of L. 520, could have no 
effect; fince none ſuch appears, other than that of the ſame date and 
ſum, which is corroborated by the heritable bond aſſigned to Juſtice Mel- 

drum. Further, it was plain, from the words of the-legacy to. Me. Grant, 
that the teſtator believed he had a bond due to him by Straithmartin, o- 
ther than that which in part compoſed the L. 12 50; as the adjecti 27 
the word another, ſhows that he — the one of which he was then 
ſpeaking to be a quite different debt from any of theſe contained in the he- 
ritable bond. So that the legacy to Mr. Grant carried in it the implied 
condition of a debt being due to the teſtator by Straithmartin, other than 
the L. 12 50, the non- exiſtence of which muſt void the legacy, conform 
to L. 75. H 1, and 2. De Ig. : nor does it make any difference, that 
Strait hmartin was truly owing L. 520 Scots, by a moveable bond, of the 
date deſcribed in the ſettlement ; ſeeing, in the preceeding part thereof, it - 
was bequeathed to her huſband, as part of the L. 1250; from which 
there 1 is no reaſon to preſume an intention to make any derogation. 
On the other had. it was argued for Mr. Grant, That the affignation 
in his favours was as expreſs and particular as any other in the ſettlement; 
a proof that it was intended to leave this bond to him, which was then in 
the teſtator's hands, as well as the corroborative bond: therefore he ought 
to be preferred to the general aſſignation of an acceſſory corroborative ſe- 
<curity, containing ſeveral other ſums in favours of . Juſtice Meldrum; as 
it muſt in fo far be underſtood to be reſtricted by the ſubſequent ſpecial le- 
gacy of one of theſe ſums to him, agreeable to the doctrine laid down in 

L. 2. pr. F. De trit. vin. vol. ol. legat. and L. 99. F ult. De legat. 3. 
HhHeſides, it is a rule, That, where the acceſſories are legate to one, and 

the principal ſubjects to another, the firſt muſt evaniſh in competition with 
the laſt; as is plain from & 17. Ii. De legatis. The application whereof 
_ *to the preſent queſtion muſt have the greater force, when it is conſidered, 

that his legacy is poſterior in order to Juſtice Meldrum's ; which, as it might 
have been annulled or reſtricted by a ſubſequent writing, ſo there appears 
no reaſon why the donor could not do it in the ſame deed. 

As to the argument drawn from the adjection of the i another, it 
was anſwered, 1 mo, That it muſt be ſuppoſed to refer to the bond men- 
tioned in the immediate preceeding clauſe, which was another bond due 
to the teſtator, tho' by a different debtor. | 

2do, Eſio it referred to Straithmartin s, It is no 1 the teſtator be- 
lieved that this L. 520 Scots bond was not corroborated by the heritable 
one. And, abſtrating from the Seen preſumption, that every man 


knows 


L 29 1 


= Reer the Nate . n effects, it is plain, from the particular vice 
of debts and ſums in the ſettlement, that he knew: the one was, corrobora- 
ted by the other; conſiſtent with which he might properly call it anather 
bund, as they were two ſeparate deeds; and, if he knew i it, the ſecond 
1 e RR can bear no other ee but a e in part of the 
| a 100 21 N 317 ® TRIF þ | 


The 1 fene Mr. William G to _ 4 ＋ 5 520 . 


+ principal, &c.; and upon the beritable * 7 n in up 
© far-gsrelates t thereto, | 10 


N Xl. | 1 | 5 5 bf 4 . „ CR 12. 1736. 
Hal Miniſter of Linton contra his Creditors. 


Miniſter 8 8. t 22 


Of, this date, 1 find it warked: in the diary, That, on + iii of Lord 
was ca the bans found a LOO 8 So arreſtable. | 


* III. at „ off ; 2 8 1 — f | February 723. 1736. 
Fant and Mary Len. contra James Laurie. 


l A 115 may be gratuitouſl | affiened, notwithſtandi * 4 Clauſe 4 Return, ; i 
2 Legator | } vue the Term of Oe: anc 


II E deceas'd William F tenen in Eaflown of Di by his 


teſtament, nominated the ſaid James Laurie (his brother) his executor 


480 univerſal legatar, with the burden of certain legacies ; particularly, he 
left 2000 merks to his nephew Robert Laurie, payable at his majority: 


and, in reſpect he was then a pupil, the teſtator appointed his executor to 


be tutor and curator to him; after which, the following clauſe is added: 


*« And, notwithſtanding of the legacy left by me to him, I hereby ordain 
©* the fake to return back to my ſaid executor and his heirs, in caſe the 


« ſaid Robert deceaſe without heirs lawfully procreat of his own body.” 


Upon William's death, Robert aſſigned the legacy to the ſaid Janet and 
Mary Loris, and then died, after ſurviving the term of payment; where- 
upon they brought an action againft the executor. 

For, Yames, the defence offered, was, That the legacy, by the teſta- 
ment, 1s provided to return to himſelf, failing Robert and the heirs of his 
body, who, having died without heirs of his body, could not gratuitouſly 
diſpoſe thereof to the defender's prejudice. 

To which it was anſwered: It is a rule in ſettlements, That a ſubſtitu- 


tion of heirs, where the inſtitute or prior ſubſtitutes are not tied down, 


by limitations, from altering the ſubſtitution to the prejudice of after ſub- 
ſtitutes, is only conſidered as a naked deſtination of ſucceſſion; and, not- 
withſtanding thereof, it is competent to the fiar for the time, to diſpoſe 
of the property to whom he mm the 8 of diſpoſal being the very 
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ceſſity to add oh for, 22 
if a prohibition is implied, the obligation not to alter / is as ſtrong as if it 
had been expreſſed in direct and formal terms, and really imports the 

ſame thing as if the ſubſtitution had been made for an onerous cauſe. Nei- 


To which the purſuers duplicd 2 


| Arine may hold, where there are ſpecial circ 


the preſent queſtion, the grantee muſt be ſupp 


75 os 7 . 
5 „ 5 
efſence of propetty: for the law does not preſume, that a perſon, ma- 
king a Tettlement, arid therein" calling a ſeries” of ſubſtitutes, means an: 
Balfe our of Broatmeadows, * oO TEIN hens 08 1990 79 TROmPRa ta 
Replied for the defender: That a clauſe of return, in favours of the 
granter and his heirs, has, by law, a ſtronger effect than a common fim- 
le ſubſtitution; "ſeeing, from the preſumed intention of the teftator, it 


jected ; conſequently, it excludes all gratuitous deeds done in prejudice of 


the right created to the perſon, in whoſe favours the return is ſtipulate. 


| To illuſtrate which, it was argued, That, where one grants away either 
lands or a ſum of money to another who is not his heir, with a clauſe of 


return in favours of himſelf or his heir, in caſe the granter ſhould have 


no heirs of his own body; it is plain, the granter thereby intends to 


create a right to himſelf or his heirs, upon condition that the diſponee 

have no children; which implies an obligation that he ſhall do no deed 

gratuitouſly, to diſappoint the will of the donor: therefore there is no ne- 
an expreſs prohibitory clauſe, in order to fix the return; for, 


ther is this the only inſtance where the law gives the ſame force to an im- 
plied prohibition, that it does to an expreſs one. Thus, for inſtance, con- 
ſtitutors of mutual tailaies can do: no gratuitous deed to alter or evacuate 
the ſame; which is founded upon this principle, That mutual eritails car- 
ry in them an implied obligation not to alter; Lord Stair, tit, Infeft, of 

property, F 59. January 14. 1631, Sharp... In the fame manner, ſubſti- 

tutions, in a contract of marriage, in favours of the children of the mar- 
riage, is a bar to the father's doing any gratuitous deed in their: prejudice ; 
which ariſes not from any expreſs clauſe; containing a prohibition td alter, 
bot from the preſumed intention of, parties: 2grecable to which princi- 


7 


ples, it has been all along decided z. a8 appears from the following deci- 


a ; | # * | — 81 5 i * / 
fions, January 14. 1679, Drummand; February 10. 1685, Mortimer; 
February 6. 1724, Moffet. ets of 1 22212 5 2 N £4 IK __ ach * 4 | 
4 That there is no difference betwixt a 
is heirs and a clauſe of return: for, where 
the word return is uſed, no more but a ſubſtitution is meant; and, where 
chat is omitted, it is not the leſsa return, having the ſame effects as if the 
word had been expreſſed... Neither can it be admitted, that a perſon, diſ- 


poning land to another and mu heap, with a ubſtitution of return to his 


= . 


ſubſtitution of the granter or h 


* 


r N riction; as, in the conſtru- 


own, means to put the diſponee uni iction; as, in the conf 
ft him the free diſpoſal of the 


ction of law, he is underſtood to have 


ſubject: for, if he had otherways intended, he could have explained his 


meaning by a proper clauſe. In ſome. inſtances indeed. the defender 's d 0 
ANCES. that. demonſtrate | 


2 1 3 
re nd ſpeciality QCCUrE, as in 
Jet at liberty; other- 


e 


11417111 


ways every fubſtitution would end in a tailzie. 


As to the inſtance, of mutual tailzies, the deciſion Sharp contra Sharp, 
and that of obligations in contracts of marriage, they do not in the leaſt 
concern the point in diſpute; ſeeing the ground-work of theſe caſes is 


* 


— 
. « o 1 - f >. x P CE 4 - * — 1 8 3 — I = —_— 
N . F WS _ ge Net A ab ARS e ee ons: WO en os SY 8 3 bo TS VESTS * 
8 1 ; IL 1 * 4 . IJSIT ER? « 4 A N N q 2 * n Re, c r 2 r b wel ih 6 1 . S 
G ; o n * . . * x 3 2 TS Cham ia. Gd Rh * RSS, ele 12 De HEE g 2 beet OB NG \ I 8 N 3 NAS SE nes 2 — "FM > x 1 
* | 4 T Ws 71 * 44 ERS ns 5 —— 82 4 S WET e Y 8 wo \ 7 OD F 7 2 IRE ets . N * e WE 1 ” Kay Ag 3 | ASA; w ed; be bY 93 Ws . A 1 2 n n yl 7 
r 3 gs 8 g n 4.5 7 A 7 . 8 n Dr 927 BY. 8 as oo MO; y 17 7 a y 2 1 * n Dar * 5 6) r y n 88 — 
8 JH 1 n Fug n 5 5 88 . N Yue - Acts St Re 1 F 1 2 4 r WW n Yan. 4 1 ow 1 1 7 E TOP p D A 8 = 
a : . J 


© 


n 
n 


en, In r RIS: 


5 „ . 
not imply onerofty, but an expreſa ſtipulation for that effect, by which 
the other 


party is bound ex pam: but, where the inffitote- is ꝓut under 


no limitation; ſurely a prohibition to alter ought not to he implied. And, 


| as to the deciſions quotted, they can have no influence here; ſeeing | they 
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Funes Muirhead merchant in Dumfries having failed in his circum- 


J- ſtances, Provoſt Corrie, who was creditor to him, arreſted, in the 


Bands of Alexander Gordon, who had the poſſeſſion of ſome ſhop-goods 


fouls * 


belonging to James; and thereupon raiſed a forthcoming before the Ma- 


giſtrates of that town. During the dependance, Robert Muirbead, who was 


3 


likeways' creditor to James, charged him with horving ; and, when the 


- 


days were expired, he ſent a meſſenger to Gordon's houſe to poind the 


— 


goods belonging to his debtor: but Gordon ſtopt him, upon this pre- 
tence; that the goods were already arreſted in his hands by Provoſt Corrie. 
. cer: a competition having enſued, it was contended for Robert 


Muirhead; That he ſhould be preferred to the Provoſt in the ſame way as 
if his poinding had been compleated; ſeeing it would be unjuſt, if, after 
he had gone on as far as he could, until he was ſtopt, another ſhould be al- 


& $ a 


lowed to ſtep in and compleat his diligence. tho poſterior to his own. To 


illuſtrate, which, a caſe was referred to, where an adjudger was, by the 


delays and artifice of a debtor, ſtopt from compleating his diligetice un- 


til another had finiſhed his firſt ; notwithſtanding whereof, the adjudger 


was found not to be poſtponed, or the other creditor to have any pre- 


ference to him: the reaſon of which applies directly to the point in hand; 


as it was, by an unlawful act of Gordon s, the poinding was ſtopped, and 


who, by his poſſeſſion of the goods, was debtor or liable for them to the 
creditors, / , 
On the other hand, it was argued for Provoſt Corrie, That he behoved 
to be preferred upon his arreſtment: becauſe, Imo, no poinding could 
have proceeded legally upon the diligence done by his competitor; as the 
horning at Muirhead's inſtance wanted what was very material, namely, 
the word apprize, which is neceſſary when any thing is to be poinded ; as 
it muſt firſt be valued, a ſtep that is previous to and different from the 


8 itſelf; for which reaſon it is conſtantly inſerted in all hornings. 


neceſſary in order to the poinding; ſeeing very often making open doors 


either do the words to poind and diſtrain imply a- power to do every thing 


18 


B neceſfaty, and yet it requires à particular wurrant for that purſe. 
Aab, The execution on the back of the horning is vitiated; and ſo null. 
It is true, a fair one has been put into the proceſs ſinoe the competition 
commenced: but that cannot remove the objection; as the proteſt upon 
Which Muirbead reſts his preference eſpecially relates to the execution on 
the back of the horning, after which he was not at liberty to give in a 
YO Op DOOR v1Pvt e. . Co 
In the neu place, ſuppoſing theſe objections were removed, an offer 
to poind does not transfer the property: if a meſſenger is deforced, there 
lies an action againſt the deforcer; but, as crimes can only touch thoſe 
who are guilty of them, a third party doing diligence cannot thereby be 
prejudged. And as to the caſe of the adjudger, no deciſion is referred 
to, from which the circumſtances can be known ; poſſibly it might have 
ariſen from perſonal objections againſt the creditot s compleating his dili- 
gence in colluſion with the common debtor. But, whatever Was in that, 
if an offer to poind could be conſidered as compleated in any cafe, it would 
only hold where all is done that could be to. make it effectual. Now, here 
8 1 omitted to provide himſelf with letters of open doors, where- 
dy he might have opened the preſſes in which the goods were ſtanding; 
and no hindrance or ſtop was put to the poinding other than this, that 
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' Neither had the meſſenger any occalion for letters of open doors; 'as he 
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goods Were lodged; and, altho' the law knows what letters of open doors 
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John Leggat contra Aun and Rachel Denoons, 


| Decrect a non ſuo judice. 


P the queſtion betyixt theſe parties, the Lords Found a decreet of 
= forthcoming, obtained before the Bailies of Edinburgh, ſitting in Edin- 
| | | ET Sur gb, 
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adhering ſtrictly to 
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burgh, ag ainſt ane: of the inhabitants of the Cabaret e labjet = 4 * 
zueigen, null; and repelled the anſwer, That, by conſtant and imme- 


morial uſage, the 0 of the b were dent ne the 
e of: I: oor ee e eee hot ye 
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Annuitants of the York Building Com any contra ; Gardes 
. of 55 ap. 


Don abe ws 15 a 7 enant to bis Maſter, chern fo NJ before the 
" conventional Terms in the Tack, liberate him in_a Queſtion with Creditors, 
woo, after fuch Payment, interpelled i the Tenant before the faid Terms? 


„ 


Pp the year 1728, 7 roup obtained a \ leaſe of ſome lands from the ſaid 


company, whereby he was intitled to crop 1728; and for which the 


tack-duty was made payable at Lambas and Chr Jimaſs 17293 and ſo on, at 


the ſame terms for the enſuing years. 
About this time, they likeways gave ſeveral heritable rights on their 


lands in Scotland to certain annuſtants, in ſecurity of ' debts owing to them 


by the company, whereupon they were infeft ; and, as the company were 
then carrying on conſiderable undertakings in this country, they ſent Colo- 


nel Horſey their Governor hither, with powers to manage their affairs as | 
fully, in all reſpects, as they could have done, if they had been here. 


Whereupon he app 155 to Troup to furniſh their works with ſome neceſ- 
{aries, and to be as eedy in the advances of his rent as he could, without 
5 85 conventional terms of payment; as appears from a 

letter he ſent 1 him in September 1730, wherein the Colonel promiſed, 
“That ſuch advances ſhall be allowed as money paid, upon account of 
the tack- duties; and then adds, * if it ſhall appear that you, are in 
wt advance, before the rent is due, J ſhall have, | lawful intereſt allow- 


— - = © ed you.” TOS 


In dy whereof, Troup was in uſe to make advances befbre the 


conventional terms in the tack, until about the end of the year 1732, when 
it would ſeem the company's affairs had gone into diſorder ; for, on the 


gth of November that year, Sir Jobn Merreſs, one of the annuitants, inti- 
mated his right to Troup; and, in the January thereafter, a multiple- 


poinding was raiſed in his name (tho without his knowledge), in which a 


proceſs of maills and duties at the inſtance of the annuitants was repeated, 
wherein an interlocutor was pronounced that ſeſſion. 


After this, they brought another action 1 Troup; in which they 


Infiſted particularly for the rent of crop 1732 


Againſt which it was pled for the defender : That, in conſequence of 
the above letter, he had bona fide made advances for the company to the 


amount of that year's rent before he was interpelled ;, which, it is belie- 


ved, he was in ſafety to do; as the legal terms of payment, ſel Whitſun- 
day and Martinmaſs 1732, were paſt before the above proceſs of maills and 
duties was raiſed: and altho', by the tack, the conventional terms were 
later, yet, as he was impowered by Colonel Horſey to make advances ear- 
lier, «the conventional terms muſt be underſtood | to be brought forward; 
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alter to the legal — — DO Gt SHOE TT 
| Anſwered for the Purſuers: Their real rights in the lands gave them a 
title to the rents, eſ 
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which, as the company might undoubtedly have done at firſt, ſo it was e- 
_- .qually in their power, or any having authority from them, thereafter to 


pecially to ſuch as fell due after they had interpelled the 


ditors: and, if payment before the terms agreed on in the leaſe cannot 


* NN 
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IX. 
4 * 


led to pay: nay, ſo little are the 1 r regarded, that payment by 


. 4 
Ax 


the ſame,; by taking money | 


Replied for the defender: That the purſuer's inſeftments being only in 


j 


prevent the diligence of creditors. 


+ "8 * Py „ 
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timated his right before the laſt legal term, that cannot avail him; as the 
defender could not refuſe to pay his rent to his maſters, upon pretence of 
ſuch intimation; nothing but a judicial interpellation, by proceſs, where 
the purſuer's titles are produced, being ſufficient for that purpoſe; as 
Stair expreſsly lays down, lib. 1. tit. 18. 5. 3. 3 


or The Lords found, That the defender might pay according to the inftruStions 
in Colonel Horſey's letter, after the legal term, and before the conven- 
tional, before interpellation by proceſs. : * 


rior agreement with Colonel Horſey, at a time when there was no yiew to 


with regard to the circumſtance, That one of the annuitants in- 
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Parr 61 R ankin c ontra Jobe and 4 Patric R ankins. 


F © 1 of 4 Clauſl iſe in a Marriage-contraf to the 850 or 'Bairns of a Mar- 


ate. 2. Can an Heir di charge bis ies 1 Suren, before it opens? 


| Pri Renkin, . in 7 5 contract of marriage with Magaret Marſhall, 


anno 1703, -* Provided 1000 merks, and whatever ſhould be con- 


I FF; 48 during the ſtanding of the marriage, to the heirs or bairns law- 
« Fall 


be procreate betwixt them; and, in caſe of predeceaſing his 


þ ik he thereby aſſigns to her the liferent of the equal half of the 


et free Wels 


Of this marriage ore. were e eight bi i ng 3 the eldeſt of whom, 


Walter, with conſent of his father, entered into a contract of marriage 
with Margaret Auld anno 1731, wherein he becomes bound . to provide 
e to himſelf and ſpouſe in conjunct fee and liferent ; which failing, to 
1 his heirs and aſſignies whatever, means and eſtate, both heritable and 
« moveable, that he preſently hath, his father ſhall make over to him, or 
what he ſhall happen to get with his wife. 


From this — 4 it did not appear what 8 Patrick had given 


to his ſon: but it was inſtructed by a writing holograph of Walter, da- 
ted in September 17:22," that his father, at the time of the contract, had 
bound himſelf. to pay him 1000 merks, at Whitſunday 1732. And fur- 
ther, that he had aſſigned to him a bond for 600 merks, which he had 
taken to himſelf in liferent, and Walter in fee: for which cauſes, he 
« diſcharges his father of the ſaid bond and aiſignation, granted at the 
date of the contract, and of all portion natural, bairns part of gear, 
e and of all that his ſpouſe or he could claim, might fall or ſucceed to, 
he: either. heritable or moveable, thropgh, the deceaſe of bis ſaid father 
<« or mother. 


After this diſcharge, Walter died, leaving Patrick his only ſon behind 


; him: : whereupon Patrick, the grandfather; a little before his death, made 
2A ſettlement of his effects in favours of his own wife and children in 


which, amongſt ſeveral other things, he diſponed to them two heritable 


bonds, on which infeftments had followed. 


Of this deed Patric, the grandchild, as heir an his grandfather, 
brought a reduction upon che head of deathbed, for ſetting aſide the con- 


veyance, in ſo far as concerned the two heritable bonds. 


To which it was anſwered : Imo, That the ſettlement is not liable to 


reduction upon that head; becauſe it was made in conſequence of the 


prior obligement in the contract 1703, wherein Patrick had provided 
whatever he then had or ſhould thereafter canqueſs to the beirs or bairns of 
that marriage, with the burden of certain proviſions to his wife. By which 
the defenders had a juſt claim to all the defun&'s ſucceſſion, heritable or 
moveable, as he had done nothing but what by law he was bound to do. 
2do, The purſuer” 8 claim is excluded by his father Waiter's receiving near 

| double 


— — 
— gm IP 


— 


_— = * 
n . — - — — 2 —_ 3 0 - ” * 7 — fv q r vo > 2 — — - = - 
. 0 ky wp” Us — * j — Od. A „ 3 . nn —— rt * 
_ n * „ — as gp —— 2 b ” — . = 5 — A ——— Pr 9 2 - = * E 2 NN — — > * oy” 
| — —— — — — nn Re ? _ 22 - 2 . FSS / A KTP r ä 000 ͤ—T— —— — 
2 — — IS 0 9 5 5 8 —— rr (a, 140 . a — On) DN BEET ds wal. oF, i 6 2 r RO = LEN 7 ro mo — — - 
= wh - 8 * uf 7 I 4 Pad i op mn The 1G wg — W 2 R beta, a6 5,408 
EY — TP; Mb, - * \ + — 49> a, td ok A Cr I oF 2 na 4g 4 : 2 
— — 2 „ — FEE os *. =. by —— 22 a A TE Ad 7 ny bout, 3552 i. el —— oy . 
5 _ 2 — "I 7 A 6 bub. As Hen 1 * — — = - x 9 
— Nog er er end nt ety ip A 2 — - l 2 5 — * 
9 — — . — mer, 75 - ” 
. , ” . * 4 — 
* * 1 


— 
— — — . + — 
—— —— — 
— ys — 


— OT a = themes "2 3A SA* ace Dos 


_ — — 
— a „ 
— — — — — 
. . — 


— — — . ———— — — 
— n e — 
ws . = 2 + ok 
* 
— 


not operate to def his! 
-as'to-theſe, Walter had no 
Hes before him, che focal, of courſe, 6 dens to the p | 
©” Duplied for the defenders: That, in proviſions” of conqueſt i in con- 


1607 Carnagy. 


K 


Ade as much from Patrick, the erandfather, as any of the reſt of his 
children, as is inſtructed by the holograph diſcharge above mentioned. _ 
Replied for the purſuer : That the proviſion in the contract being to 
the heirs or bsirns, whatever ſubjects were heritable behoved to fall to the 
eldeſt ſon of the marriage, as heir, and did not divide amongſt all the chil- 
dren equally; but, whatever is the legal conſtruction of ſuch a clauſe, 
it- has never hitherto been queſtioned, but that a father, notwithſtanding 5 

thereof, had a power of diviſion, providing this was ſettled in a reaſonable 
meyer bang 28 not to cut out one or more of the 1 "which was 


t ef face 
right till el his faber 8 deceaſe; ; V As By 
rſuer. "4 


wack of marriage to the heirs or bairns of the marriage, it is an eſtabliſh- 


table ſubjects, lands only excepted. As to which, the eldeſt ſon has the 


right, at leaſt ſuch is the opinion of Sir” James Stewart, P. 148; and 
Stair, p. 482. But, with reſpect ito, heritable bonds, upon bb in- 


* 


ed rule, That all the children, male and female, ſucceed equally in heri- 


feftment Gllowed, and burgage tenements, the Lords have determined 


that theſe were to be divided equally amongſt the children,” in virtue 'of | 


wet one nn eee pogo fg A rk A 
Ki any differents; chat old Pariet took the bonds to 


Neither can * m: 


him and his heirs; ſeeing, as they were conqueſt, they belonged to the 
defenders, as __ tiger! the above clauſe. And, with reg — to the 
ov 


obſervation, That the diſcharge being holograph, does not pr its date; 


it is anſwered, The purſuer repreſen his father in a conſiderable move- 


able eſtate ; therefore he cannot obje& thereto : and, altho he could, the 


_ defenders offer to prove that the diſcharge Was ſeen in old Patrick's bands 


a conſiderable time before the granter died. Nor can it vary the queſtion, 


that Walter died before his father; ſince it has been determined, that ſuch 


proviſions may be diſcharged in the father” J lifetime. See * caſe of 
[3 Elizabeth Moodie contra Stewart of wh > eh = 


The Lords found, That, * the 
marriage, in favours of heirs Fo Aa "al the children come in per 
_ capita. 2do, That the deeds executed, of the date of Walter's con- 


trat of marriage, are to be under flood as a part thereof, and as if 


they had been contained therein. ztio, That Walter could not grant on 


dieathbed the diſcharge founded on by the defenders. And, àto, found, 
That the 1600 merks, made over by old Patrick to Walter, of the date 


of his contract of marriage, muſt impute in any claim be might have 


in virtue of his father's contract of marriage with Margaret Mar- 
Ne 


Hall hrs mother. 
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As AINST the fourth or laſt branch of the above interlocutor, the 
 Z% purſuer reclaimed upon this ground, That it tended not only to intro- 
Aduce a neceſſary collation amongſt heirs of proviſion, which was a novelty 
in our law, but likeways to deprive the father of the power of diſpoſal of 
any part of his means in his own time, and to reſtrain him from dividing 
amongſt his children the ſubject of his conqueſt, by ſuch proportions as he 
ſhall think fit, contrary to the defign of ſuch clauſes; which means no 
more than to tie up his hands from doing any fraudulent deed to diſappoint 
the children of that marriage, by providing the fame ſubject to thoſe of a 
ſubſequent one, or ſubſtituting others to ſucceed to him by voluntary con- 
veyances. That hitherto no practick had occurred tending to reſtrain the 
father's power of diſtributing the conqueſt amongſt the children of the 
ſame marriage, to take effect at his death; far leſs from giving away any 


os: of it, while he is in liege pouſtie; eſpecially if a competency. is left to 


JJ -:, . _” 3 
And that collation does not take place amongſt heirs of proviſion, is a 
point ſettled by the deciſion 19th November 1720, Rickart. | 
It is true, that this rule does not hold with reſpect to legitime or bairns- 
part, which is a portion of the father's moveables that ariſes to the chil- 
dren ex lege, in which they have an equal intereſt, even during the mar- 
riage; but that is widely different from a proviſion of conqueſt to the heirs 
J 7 on i yoo ton et i 5 
It has been found indeed, That proviſions by a father in a child's contract 
of marriage, is preſumed to be in ſatisfaction of a ſpecial proviſion in a 
dond granted by the father, upon this principle, That deb:tor non præſumi- 
fur donare, 29th June 1680, Young: But that cannot apply to a proviſion 
of conqueſt ; as the father hath a diſcretionary power over that ſubject, by 
providing a larger or ſmaller proportion of it, to any of his children he 
The defenders anſwered: That the point determined is founded upon 
the maxim, Debitor non praſumitur donare ; which, tho' it may ſometimes 
fail in circumſtantiate caſes, yet there is nothing here from which it can be 
preſumed the father intended a gift in favours of his ſon : it was given as 
a proviſion in a contract of marriage, which is not of the nature of a pure 
donation ; ſeeing ſuch proviſions are conſtructed to be in implement of the 
ſettlement that was made in favours of the children, Stair, p. 168. 5 
As to a father's power of making an unequal diviſion of the ſubjects 
conqueſt, it is believed he may; and, in fact, it was ſo done here: for 
the purſuer's father got more from Patrick than the reſt of the children 
will get; but that is nothing to the preſent queſtion, which is, How far 
the father intended to give this proviſion. towards ſatisfaction of his eldeſt 
ſon's intereſt in the proviſions in the firſt contract? The preſumption ſure- 
ly is, That he did not intend to gift it, but that it ſhould be imputed juſt as 
much as if it had been expreſsly in the writ; ſeeing, as the father was 
the adminiſtrator of the common. ſubjects, it is to be preſumed that 
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thing he did was in conformity to the firſt contract; therefore his giving 
off a proportion to the eldeſt ſon, more than he would have drawn by 
_ courſe of ſucceſſion, muſt be ſuppoſed to have been given in ſatisfaction of 


his ſhare, and the ſuperplus as a præcipuum. 


The deciſion Rickart contra Hieber does net apply; ie preſumption 
of the father's will to keep an equality in ſuch a matter as this is more ea- 
_ fily to he preſumed, than with reſpect to lannagagagaggg 

As to the obſervation.drawn from the deciſion 3 in 9 27 $ ; caſe, That the | 
father there. was liable to pay a ſum. by ſpecial obligement, whereas here 
he was under no ſuch tie, but might have diſpoſed of the conqueſt in what 
ight fit; it is anſwered, The diſtinction makes no diffe- 


rence 3 for, cho old Patriot had a power to have given e 3 


5 amongſt his children, yet, as by the contract, they KR equally called, the 
he A we e Id 


preſumption muſt be, that in all h ee n 
un dee 10 pg] Hi GVA "© e ee enn : . 


„ a 5 4 

; 8 * . 5 3% k 1 
5 1 4 Fo 1. 

k i , 1 

25 — „ a 
. OS 5 8 

. of 

N Fe 15 
DP ISAs 3 ot SS SPIES $9) 0G WEIS 0 733, TOI TEREOT { ok 


| , 4 : : 4 A 1 * * 70 * 
/ | . 2 F : 2 4 N , . 4 7 E . NF 4 * ” * * 
N * ; rn 5 r g EW I 20% as 4 nF 7 
N XI X. r ts. „ C "Aw var 7 17 TY 
J © 4 ö , 4 F» 2 * : : # * " 1 3 £ ; 
| 0 » 
1 
& 


gy ora contra Carle * 2 5 
N Salaries due: t a Tan, without Tanin. 55 12 ; : £ 1 2; 
15 the San of: comp- ond Wen Wan theſe: e Nie: Ha. 


1 milton craved allowance of L. 330 Scots, for acting three years as La- 
dy Orbiftor's factor, by uplifting” the Se payable Sr out of the e- 


ſtate of Orbiſton. 


It was ed there was no expreſs bargain betwixt the Lady and 


him, vhen he obtained the factory, anent what reward he was to have for 


his trouble; however, he contended that ſome ſuitable gratification Was 


due to him for his pains, eſpecially conſidering ſhe had been in uſe to allow 


former factors, particularly George Aitkman, the ſame ſalary that was 
then demanded; and, when the defender undertook that buſineſs, it Was | 


underſtood he was to be upon the ſame footing with him. 


It was acknowledged, That, in general, the nature of a 3 is ge- 


tuitous ; notwithſtanding of which, the law ſays, Sin renumerandi gra- 


tia, honor intervenerit, erit mandati actio: therefore there was no ne- 
ceſſity to make a new bargain, as he came in place of others to whom a 


ſalary was given; and of conſequence was intitled to the like reward: 
and that, in executing all commiſſions whatever, a ſalary or gratification is 


implied, e. g. merchants have their commiſſions, the Lords factors have 


five per cent of all their intromiſſions, without any previous paction: and 


| lawyers agree, That negotiorum geſtores are not —— intitled to their ex- 
pences, but to a remuneration; therefore it would be hard to deny him 


as a factor, what he would have been intitled to as a negotiorum gelor. 
An ſavered for Lady Orbiſton: That, in the year 1723, the defender 
propoſed to her to take a leaſe of the parks of Orbiſtan which the liferent- 
ed, during which he offered to uplift her jointure from the tenants, with- 
out any mention of fee or reward; in conſequence whereof, ſhe ſet. bY 
par 
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parks to him, giving him at the fame time a power to raiſe her jointure, 
which amounted to about L. 100 Sterling yearly ; and while he acted 
as factor, ſhe allowed him the uſe of all her kain, fowl, datgs and car- 
riages, worth about L. 5 Sterling yearly: ſo that he had nigh five per cent 
of the ſubject of his intromiſſion (Without ;including the uſe of Orbiſton 
houſe) for his trouble, which ſhe thought a ſufficient recompence without 
a ſalary. And, as no agreement had been made for one, ſhe pled, That 
the defender had noctitle to any, as was found in the proceſs betwixt 
Duke of \Montroſe and Grabam of Kilnannan. Neither does the text quo- 
ted from the civil law concern the preſent queſtion; as the caſe there put 
is of an honorary which is given or ptomiſed, for which, ſays Uitwan, Erit 
a#io mandati, even though it might be thought inconſiſtent with the nature 
of a gratuitous contract. The caſe of merchants who have commiſſion- 
money without paction, does not apply; as they live by their buſineſs: nor 
is there any ſimilitude betwixt factors appointed by judges, and thoſe named 
by private perſons; more eſpecially, as Lord Stair obſerves, that the Lords 
of Seffion were in uſe either to name the ſalaries in their factories, or ex- 
preſsly to reſerve it till compt and reckoning: ſo that, after it was univer- 
ſally underſtood that a ſalary was annexed to ſuch office, there was no ne- 


* 


Neither can the ſpeciality, on which the defender lays ſo great a ſtreſs, a- 
vail him, namely, that one of the former factors got a ſalary; ſeeing that was 
in conſequence of an expreſs paction. And it might as well be argued, that an 
allowance for board was due by a major, tho without paction; becauſe per- 
haps he had paid board to the houſe where he was maintained immediately 
before. But, when the fact is ſet forth, the argument turns ſtrongly the 
other way; ſeeing there were two factors interjected betwixt George Aith- 
man and the defender, neither of whom had any ſalar x. | 


+ The Lords refuſed to allow this article; in regard it did not appear that 
tere was @ paction for any ſalary or reward offered to be proven. 
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No XI. | February 18. 1736. 
Dickſon of Killucco, and Dickſon of Mhitſlide, contra Mar- 
garet Tweedie, | John and James Jameſons Tenanys in 


I diiſlide. 


Is an Inti mation or Charge Previous to the Iſſue of a Tack neceſſary, notwi band. 
ing the Tenant has obliged himſelf to remove, without any Warning, Inti mation 
or Charge? aaa | e e 8 


Hitſſide having diſponed his eſtate to Kilbucco in truſt, he, with 
"2. Whitfide's. conſent, ſet for the ſpace of nine years a leaſe of the 
houſes and lands of Whizflide to the ſaid tenants; in which they oblige 
themſelves to remove at the expiry of the tack (Whitſunday 173 5 without any 
dar ning or legal intimation made to them, or proceſs of law againſt them. To- 
wards the end of this leaſe, (Kilbucco being denuded of his truſt) J/b:r- 
ide ſigned a precept of warning, which was ſaid to be execute in com- 
mon form, againſt Margaret Tweedte, &c,; as alſo he raiſed a horning 
ws upon 


and 


ood to mean Whitſunday 1736; and indeed a charge, given upon the 


_ + - Replied for the chargers: 8 That, -where: a tack is ſet for a certain num- 


law, anew agreement for another year s tack ; bu 


4 tenants were charged, on the 1 5th day of May 173 iN to * Rom 
_ ſaid lands, &c. at Whitſunday next to come. 


warning; without which, or an intimation, or charge 


therways the deſign of that excellent law might be fruſtrated, which 


come before they were charged, they behoved to have the benefit of tacit 


tack, which was the deen thereot, Wn grew A to a —_ "upon: fix 


1. = 4T 
upon the tack boch in bie own and Kilbutts's name; in virtue whereof F theie 


The tenants ſuſpended, and pied: That they had never 8 any 
previous to the 
term, they were not bound to remove, notwithſtanding of the ſtipu- 
lation in the tack: for, tho' the cafe of tenants bound to remove at 
the iſſue of their tack without warning, may not fall under the ſtatute 
1555; yet ſome antecedent warning or charge is ſurely neceſſary; o- 


was made to provide againſt tenants being put unawares to ſeek their habi- 
"tations: a unſeaſonable times, ' agreeable to Lord Starr's ſentiment, p. 321. 

24. Neither can the charge on the fifteen day of May be conſidered 
as an — antecedent to the term: on the contrary, as the term was 


"relocation: more eſpecially as the — was not given to remove at Whit- 
35, but at Whitſunday neut to come, which the ſuſpender under- 


-15th day of May to remove chat day, would have been inept; becauſe the 
days notice. 


ber of years, the tenant cannot be removed, without a warning in terms 
of the ſtatute; ſeeing the omiſſion thereof imports, in the conſtruction of 
it, where the tenant is 
. expreſsly bound to remove, without warning or intimation, it is 2 
ble that the neglecting to uſe ſueh can imply a renewal of the leaſe; as 
the obligation ſuperſedes the neceſſity thereof, agreeable to what Craig de- 
livers, /b. 2. tit. 9. $6. And in Frięſiand, where they have the like ſta- 
tute with ours, Sande, lib. 3. tit. 6. defin. 1. lays down the fame doctrine; 
ſo that, unlefs there was ſome law annulling ſuch a . or that 1 it were 
contra bonos mores, it ought to take effect. 
In the wext place, granting that ſome intimation, &c. were e 
it has been complied with in the preſent caſe; for a warning was delivered 
to them, as they formerly acknowledged. It is true that ſeveral objections 
were made thereto, which were altogether unneceſſary ; as the chargers 
did not infiſt upon it as alegal warning, in regard they were not bound to 
execute a formal one, the ſtipulation in the tack having ſuperſeded the 
neceſſity thereof; but till it ought to ſerve as a ſufficient notification to 
them, that the chargers did not paſs from the obligation in the tack where- 
by they were obliged/to-remove without warning, : 
And, as to the pretence, That the charge commands them to remove 
at Whitſunday next, which, it is alledged, was, underſtood to mean bit 
ſunday 1736, it is by no means ſolid ; ſeeing, by the tack, they are bound 
to remove at Whitſunday 173 5, the will of the letters is to remove in terms 
thereof, and the charge refers to the mn ; therefore Whitſunday next 
| muſt be Winfundoy 735. 
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| The Lords found the letters orderly proceeded, ſuperſedi ng « okecutions fil 
Whitſunday next, and without violent profits. 
N- XXI. 
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the adjudication | 
them that were ſpecially charged for payment of the whole debt; where- 
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lizabeth Reid contra John Henry of Auchinloich and his Son. 


W 
1 
vr 
A 


The Objeftion to an Adjudication againſt three Heirs-portioners, That one of 
© them was not ſpecially charged, reſtricts it to a Security for the Principal 


and Annualrents, tho the Shares of the other two were ſufficient to pay the 


1 
* 


8 PHE ſaid Henrys having led an adjudication apainſt the three daugh- 


ters of the deceas d Andrem Reid as heirs-portioners to him during the 


currency of the legal, Elizabeth, the youngeſt, brought a reduction, after 


both her ſiſters died, of the adjudication, upon this ground, That the ſpe- 


cial charge was only execute againſt her and her eldeſt ſiſter. 


Anſwered: That, as it was regularly led againſt two of them, whoſe 
proportions of the eſtate were more than ſufficient to anſwer the defender's 


debt, it ought to be ſuſtained as to the accumulations : for, if the decreet 


had been taken againſt two of them, without calling the third at all, it 


would have been a valid ſecurity for the debt; and therefore the not citing 


one of them ought not to free the others of what they were liable for. 


Replied : The adjudication againſt the ſiſter who was not charged is 


informal; ſeeing it was adjudging from a perſon who had no right: which 
objection muſt affect the whole adjudication, even as to thoſe who are 
charged; becauſe, the decreet of conſtitution being againſt all of them, 
jon has gone out againſt the ſhares of the land belonging to 


as it ought only to have been for their proportion, after deducing the ſhare 
of the heir not charged: in ſhort, a decreet againſt two could only pro- 


cced for two thirds of the debt; whereas this adjudication being for a 
third more, is irregular. 85 | | 


The Lords ſuſtained the reaſon of reduction of the decreet of adjudication, 
that the ſame is deduced againſt three beirs- portioners, and only two of 
them charged to enter to their predereſſor, relevant to reſtrict the adju- 

dAication to a ſecurity for the principal ſum and annualrents. 


Ne XXII. 


l | February 19. 1736. 
Archibald Scot of Roſſe contra Margaret Strachan of Balga- 
vies and her Curators. F 
An Agreement fo give a fit Man a Gratui ty for undertaking the Office of Tu- 
tor; becauſe the neareſt Friends dechned meddling, does not bind the Pupil. 


TH E ſaid Margaret Strachar's father died when ſhe was an infant, 


| leaving his affairs involved in ſeveral law-ſuits; and her neareſt relati- 


ons judging that it would require a great deal of ſkill and application to 


L 


" manage 


JJ. 
manage them, pitched upon Sir Alexander Wedderburn of Blackneſs as a 
proper perſon to be her tutor - dative; who accordingly undertook the of- 
fice, upon obtaining an obligement from Patrick Scot of Roſſie grandfather, 
by the mother, to the ſaid Margaret Strachan, and Alexander Strachan her 
father's brother; in which Rate obliged hini{elf, that, if ſne ſurvived the 
age of twelve years, ſhe and her Curators ſhould pay or allow to him, at 
compting, the ſum of L. 100 Sterling. But, in caſe ſhe died before at- 
Hig to that age, then Mexander Strachan obliged himſelf that her heirs. 
; Sir 1 continued to act for the young Lady, until ſhe was paſt 
upillarity, when ſhe choſe curators, who having called him to accompt, 
bo ſtated as an article of diſcharge an L. 100 for pains, conform to the a- 
The curators were very ſenſible he had a great deal of trouble in the ad- 
miniſtration of his pupils affairs, | wherein he had not only acquitted him- 
| ſelf honeſtly, but like ways his {kill and good management had proved ve- 
ry beneficial to her: however, as they did not think they 18 impowered 
to give him any gratification, they allowed him to retain the money, and 
took a bond 0 reby he became bound to repay it to them in the event 
he did not recover it from Raſſies heir. Upon which Sir Alexander brought 
an action againſt Archibald Scot of Raſſie, as repreſenting his father, found- 
ed upon the above obligement ; who, in order to indemnify himſelf, brought 
a proceſs againſt the ſaid Margaret Strachan and her curators, concluding 
that they ought to be decerned to fulfil the contract entered into by his fa- 
ther for her nefit and r V 
It was pled for Margaret Strachan : That the office of tutor is gratui- 
tous; therefore the allowing a ſalary to Sir Alexander would be giving him 
a donation, which the law-does not impower curators to make; more e- 
ſpecially as it preſumes the office was undertaken from a principle of hu- 
manity and affection, rather than any hope of reward: and, it is believed, 
no 8 can be given where a tutor ever obtained a ſalary for his 'paing, 
excepting where it hath been appointed by the teſtator. Neither can this 
be thought a hardſhip upon tutors, altho' the infant has affairs to manage. 
that require extraordinary trouble, as they may name factors and appoint 
them reaſonable ſalaries; but the conſtituting a tutor with a ſalary is a 
thing that has been hitherto unknown, and does not appear now ſo neceſ- 
ſary, fince the act of ſederunt, regulating the conduct of factors named 
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by the Lords for managing pupil's eſtates. | | 

| | Replied for Rofſie: That, as this concert among the relations to give a 
| | gratification to Sir Alexander was entered into ſolely for the defenders be- 
ht | _- hoof, it would be very hard, if the payment thereof ſhould be thrown up- 
=... op him; as his father could not poſſibly have any other thing in view, at 

| that time, but her advantage. It was acknowledged, that tutory is a gra- 

ö . ; tuitous office, and commonly undertaken either from relation or motives of 
| 


friendſhip ; in which caſes, no demand can be made upon account of 
pains and labour: but the preſent caſe was very different; where the 
| neareſt relations, foreſeeing that the infant's affairs would require greater 
\8 {ſkill and addreſs than uſual, and, in conſideration thereof, thoſe who 
1 might claim that office in law forbear ts meddle; but, from affection to 
| the infant, pitch upon another, and agree to give him a moderate allow- 
ance at the end of the tutory: ſuch an agreement, as it was in rem verſam 
of the infant, ought to be ſuſtained. Nor does there ſeem any thing con- 
TEE „ trary 
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_ trarytothis in lay; ſeeing a ſalary or fo/atium was given to tutors in ſome = 
inſtances; as appears from L. 33. Gulf. F. De adminiſt. tut.; and in other 
countries this is commonly practiſed. See Paponius, lib. 1 5. tit. 5. art. 12. 
Gartius de expenſis, cap. 20. num. 14. ; and Jac. Gothofrede, in his treatiſe De | 
 fellario, cup. 5. 9 16. Beſides, the purſner's father, when he entered into 
that contract, may properly be confidered as acting the part of a negotiorum 
geſtor for the young Lady. Upon which ground the purſuer is well inti- 
tled to an action, in order to compel her to fulfil the contract undertaxen 
upon her account, and which has proved ſo advantageous; nor can any 
evil conſequence follow from giving a reaſonable gratification, where it is 


. * * 
. 
4 


/ 


plainly for behoof of the ward to do it. 9 4111 5 
_  Trephed for the defenders: The laws of other kingdoms can have no 
influence in this queſtion ; as every country has its own maxims, and fol- 
lows thoſe rules, experience has ſhown to be attended with the feweſt in- 
conveniencies. In Scotland, the rule of the common law has conſtantly 
been followed, viz. That tutory is gratuitous office; which has not been 
productive of any bad conſequences; but, ſhould it be changed, it is not 
eaſy to foreſee what effects ſuch alteration might produce, It is true, that 
the office was attended with extraordinary trouble, in the view of which 

the contract was entered into with Sir Alexander; and likeways that the 
defender has reaped a far greater advantage thereby than the ſum now pur- 
ſued for: but ſtill theſe are not ſufficient reaſons for breaking in upon the 
eſtabliſhed rules of law. . Fae 


| The Lords affileied the defenders. 
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Alexander Macbrair contra Grizel and Ann Maitlands. 


E Paſſive Title of lucrative Succeſſor. 
THE deceas'd George Maitlund of Eccles having five daughters, grant= < ; 


- ed different bonds of proviſion to them for 5ooo merks each, pay- 
able at his death, in full of all ſucceſſion they could have in his heritable 
eſtate, &c.; containing clauſes diſpenſing with the not delivery.  _ 

In the 1702 he died, leaving behind him a ſon, who alfo died ſoon 
thereafter; whereupon the daughters entered into a tranſaction with 
Dr. Maitland their uncle, anno 1703, whereby they aſſigned to him their 
bonds of proviſion; in conſideration whereof, he gave each of them his 
bond for the like ſums ; in the right of which, and of others which had 

been conveyed to him, he adjudged the eſtate of Eccles, anno 1706. 
After this, he granted an obligement to his nieces ; wherein he bound 
| himſelf to free them of their father's debts, they always granting renuncia- 
trons to enter beirs to their predeceſſors in his favours, when required. 

The Doctor obtained poſſeſſion of the eſtate, in virtue of his adjudica- 
tion; and, after his death, the ſaid Alexander Macbrair, as having right 
to an old proceſs of compt and reckoning againſt George Maitland and o- 
thers, transferred It not only againſt the Doctor's heir, but likeways a- 

_ gainft the daughters as repreſenting the ſaid George Maitland : and a proof 
of the paſſive titles having been granted, when the ſame came to be ad- 
X | | 5 viſed, 


41 


e che Lords found them not proven, ſo as to > make the r u- 
2 liable, - But, from the above ſtate of the facts, this queſtion 
occurred, Whether or not they were liable in valorem * the ſums recei- 
vel from their uncle? 
The defence offered * them was: That they tould not 35 liable "3 Þ 
5 * had not received payment out of any of their father 8 effects, conform | 
to the deciſion th Fuly 1666, Laurence Scot. 
To which the purſuer Anſwered: That it was heed the debtor 8 altos F 
ſhould be carried off by a contrivance betwixt the heir-male and the heirs 
of line; the firſt of whom pretending he was not liable, as his only right 
to the eſtate was in virtue of ſingular titles; and, with reſpect . to the ; 
daughters, that they had not meddled therewith. But, when it is conſi- Y 
dered that Dr. Maitland, as their aſſigny, has carried off the eſtate upon 
an adjudication, chiefly founded on their bonds of proviſion, they ſurely l 
muſt be held as lucrative ſucceſſors, as much as if their father had dif ed 
part of his eſtate to them. And, if this was not ſuſtained, it would be 
eaſy to evade that paſſive title altogether; for a father had no more to do 
but grant a bond to his apparent heir, who may tranſmit it to a third par- 
ty, and he again We by which means neither che one nor the other 
could be reached. 
In the next place, it is Grids, that 8 intention of ies was, That 
this: Doctor ſhould have the eſtate, and his nieces, who parti a right there- 
to, ſhould renounce ; which implied a vendition or conveyance in his fa- 
vours: therefore they ought to be liable to the extent of the ſums recei- 
ved, which they may very properly be ſaid to have received out of their 
father's fortune ; ſeeing the onerous cauſe thereof was their renouncing 
to be heirs to him in their uncle' 8 favours, whenever he ſhould think — 
per to require them. 

With regard to the decifion quoted for the defenders, it does not ap- 
ply to this caſe; in ſo far as the heirs of line there had no right whatſoever 
to their predeceflor's eſtate, the ſame being ſpecially provided to heirs- 
male; therefore, what was given to them was a mere gratuity. But here, 
as the daughters had an undoubted right, what they received was no 
_ gratuity, but a tranſaction, in e of which they govc up what - 

they had a title to claim. . 

Replied for the daughters: It is a new * to plead, That abond 

of proviſion to a daughter was a præceptio hæreditatis, or that ſhe could be 
liable in valorem, without proving that payment had been made out of her 

father's effects; ſeeing it is only in that caſe the creditor's fund of pay- 
ment would be impaired: therefore the purſuer has no title directly to at- 

tack them. If indeed the regular method is followed, he ought to conſti- 
tute his debt againſt the apparent heirs, and thereon adjudge, whereby he 

will be intitled to compete with or challenge the rights of other creditors, 

who, if they ſet up theſe bonds in competition, he may inſiſt to have them 
reduced or ſet aſide. 

As to the gloſs put upon the Doctor's obligement, making it equal to 
an actual conveyance, there can be nothing more unuatural ; ſeeing the 
plain meaning thereof, as appears from the whole contexture of it, is, 
that, in regard the daughters had got nothing out of their father's for- 
tune, and that the Doctor was in poſſeſſion of it for payment of debts a- 

bove the value, he, by way of gratuity to his neices, bound himſelf to 
relieve them of their father's debts, they always renouncing to be heirs, 
when charged by any of his creditors. Beſides, there is no evidence that 
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they ever accepted of. the obligation, or upon that account were obliged, 

to renounce: their father's ſucceſſion. Nor is the anſwer to the deciſion of 

any weight; as the ratio decidendi is allenarly founded on this principle, 

That the. creditors were not prejudged by the renunciation, en to 
which the defenders agree this * ſhould be determined. 


The Lords fund the daughters not liable in valorem of the Aoi contain- 
el in their bonds of proviſion, in * hd got not yn wed Ao out 
VIE their father's Mare. 5 


. i.. •; ) - . 1786. 
Thoma Brown contra Samuel Muir. 


 Honologation 


5. the 1 upon the head of deathbed, betuixt theſe parties, of 
an obligement to diſpone a houſe, 


Me Lords found the defuncts eldef ſen, b eing the Fe ter and witneſs to 
the deed, doth import his ding: on cbereg; and cher fore aſſoilzed 
the SOTO: : 


Ns v. i ET np iff June 24. 1736. 
Legators of John Caldwall Merchagt in Barbadoes contra 
Thomas Caldwall. | 


A Tee of L. 20 Sterling for a Suit of Mourning 15 aroferabl to other 
= * of Sums of Money, ro the Extent f the apo Coft of the 


TH E SE legators brought a ak for payment of ih of their lega- 
cies, againſt Mr. William Caldwall merchant in Leith, and which, 

after his deceaſe, was transferred againſt the ſaid 7 homas his executor, as 

having ſome of the ſaid Fohn Caldwall's effects in his hands. 

Ihe defence offered was: That there being L. 20 Sterling left to each 

of the executors for mournings, the defender, who was one of them, was 

preferable for that ſum. 

| Anſwered : That the legacy oF L. 20'to the ende was only a gene- 
ral legacy, as well as thoſe left to the purſuers; therefore all of them 
muſt come in pari paſſu upon the executry. Neither can the purpoſe for 
which it was to be applied vary the rule; ſeeing it is only mournings to 
ſuch as are in the defunct's family, and not to ſtrangers, that have a pre- 
ference as part of the funeral-expences. 

Replied: That, where there are ſpecial legacies left to certain perſons, 
and ſums of money to others, if the executry proves deficient, the ſpecial 
legacies ſuffer no deduction. Now, this was truly a legacy of a ſuit of 
cloaths, which the defunct appointed to be taken off by each of his exe- 
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 cutors #fter his death: ſo thatitls b I. ele, as if ee 
a ſuit of eloaths of L. a0 value to each of them; and when ſuch ts) 
ments as theſe are made by the defunct himſelf, they become part. of the 
funeral charges, which, by the nature of the thing, muſt be immediately 


my out, Ao, was the caſe: * at leaſt "_ ny; * 9 
. 8 | iy 5 


The Lords fund, he defender tt 8 the n 3 bes 
which they mod! ified to L. 10 OG and ow td as. 1 re- 


5 mainder. Ms 


N. XVI. 3 3 fo 1 , Joe 25. .1736. 


George Monro of Lemlair contra x Obes Mo onro of Culrain. 


The Values in a confirmed Teſtament; 15 ; the os apt 6 alle of ou ahfrte, 


| unleſs otherways proven. 


UL ON the death of Lady We fertown, * Menro oy Culrain = 

was her heir, imagining he was like ways her executor, took poſleſ- 
ſion of her ſilver plate, watches, rings, Sc.: however, he granted a re- 
ceipt, wherein he obliged himſelf to be accountable for the . to thoſe 
baving the beſt right, without ſpecifying the weight or value. 

After this, Lady Lemlair was confirmed executrix to her ſiſter Lady 
Meſtertrun; but the having likeways died ſoon thereafter, the ſaid George 
| Monro, as ! right from her, made an eik to Lady Weſtertoun's teſta- 
ment; wherein he gave up the plate, &c. at L. 536 Scots value; and then 
brought a proceſs againſt Culfain, in which he was Gecerned to deliver to 
the purſuer the ipſa corpora of the foreſaid goods. Soon after which, the 
defender died; whereupon the proceſs was transferred againſt his brother, 
the preſent Culrain: and the queſtion that occurred betwixt them, was, 
What rule ſhould be followed, in order to aſcertain the value of the good: 
in the receipt, ſeeing the late Culrain had diſpoſed thereof. 7 

For the purſuer it was contended: That the eſtimate given up in the 
ek to the teſtament was a ſufficient proof; eſpecially as it has now be- 
come impraQticable to have the value aſcertained any other way. 

On the other hand, the defender urged : That no weight could be laid 
on the values in the teſtament ; - ſeeing that was purely the purſuer's aſſer- _ 
tion: and, if that was, to be the py rule, this abſurdity would follow, 
That, if he had given up the values at a much higher rate, the law would 
be the ſame. It is true, that, in confirmations, the valuations are uſually 
very low ; eſpecially when the executor is accountable to others. But it 
is not to be ſuppoſed this purſuer would err on that fide ;. as he is account- 

able to no body, poſſibly the values, as given up in the teſtament, . would 
bave been held as evidence againſt the late Culrain in pænam of his contu- 


macy for not delivery. But ſuch a proof, being of a penal nature, ought 


not to affect the heir, who cannot be preſumed contumacious in not exhi- 
biting what he never had acceſs to ſee; therefore, as it is a factum impre- 


Haile as to him, all that can be demanded at reſent, is the damnum et 


anf. when proved in a habile manner, whic may eaſily be done, by 
appointing 


i 1 8 
pointing —— eie the inventary; a upon comparing. 
cb highend and loweſt ſrzes of each ſpecies, might ſtrike a mediean where- | 
4 value near to the true one would come out. 


To this it was anſwered for the purſuer : That the narrative of the 
teſtament bears/the ſame was faithfully given up; which being probably 
known to the late Culrain, it muſt have been a good proof againſt him, 
vho did not exhibite the goods of conſequence the ſame ought likeways 
to be ſuſtained againſt the heir, "who does not perform what his prede- 
ceſſor was liable to: and the defender miſtakes the caſe, when he conſi- 

ders it as of a penal nature; ſeeing the action is the fame againſt him as 
againſt the late Culrain, viz. That he ſhould be decerned in the juſt value 
of the goods abſtracted by his predeceſſor. 

As to the propoſal anent ſilver- ſmiths being appointed to > appretiate ac- 


4 to a medium, that is now impracticable; as no man without ſeeing 
them can form any notion of the ue: e 


De Lards found that the dul i in the cofrmed f 9 is ; the preſumed 5 
: Dr; yy otherways proven. 


Ne XXVII. June 29. 736. 


Patrick 2 16 contra John 7 anſe. 


1. Aliment furniſhed by a Father to an Infant, does it . his Intromiſſion 
with the Son's Maney? 2. If ſuch Intromiſſiom as 8 1 in Law 
Jutjeets him to Annualrent ? 


"HE deceas'd Colonel Vanſe 6 ſettled his eſtate upon his iſſue of a 
ſecond marriage, the ſaid Patrick Vanſe, his eldeſt ſon and heir, 
vr an aCtion againft them as heirs of proviſion; one of the articles 
of which, was a claim he had againſt his father for! intromitting with ſome 
pay due to him while an infant, as an Enfign i in a men to which the 
Colonel was paymaſter. 

The defence proponed againſt this demand, was: That his father had 
alimented him in his family, which behoved to compenſate the pay. But 
the Lords found the aliment preſumed to have been furniſhed ex f etate; 

and therefore could not compenſate or extinguiſh the claim. After obtain- 
ing this judgment, he infiſted, in the next place, That the Colonel having 
received that money as tutor and adminiſt ſtrator in law to him, behoved 
likeways to be accountable for the annualrents thereof from a year after the 
 feveral dates of his intromiſſions. | 

Anſwered for the defender: I hat there was a arte difference betwixt 
a father, who acts as adminiſtrator in law, and other tutors; ſeeing he 
is not liable for omiſſions, whereas they are: and that ſuch is the caſe, is 
a neceſſary conſequence of the act 1696 ; for, as he has thereby a power 
to name tutors and curators with that quality, he muſt be ſuppoſed to act 
under the ſame character himſelf. | 


240, et ſeparatim, tho it has been found, That the aliment furniſhed by 
the father to the ſon does not extinguiſh his claim to the pay; yet it does 


not follow, that the aliment furniſhed by the father does not exhauſt the 
claim 
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| iu for Ach -for, ifs father ſhall be appel ibjedt to FRY 
rents, it is impoſſible to imagine that he deſigned to aliment his ſon gratis. 
Nor will the law impute the aliment to the pretas paterna, 
a fund beating intereſt : and, altho'-it might have had ſome influence in 
determining the firſt point, That the aliment given to an infant bore no 


proportion to the pay; yet that circumſtance is of no weight in this que- 
ſtion, ſince it muſt far exceed the intereſt claimed: nay, a tutor, in the 


if the ſon had 


common caſe, is only liable to lay out his pupil's rents at intereſt, in ſo 
far as they exceed, the expences of his aliment. And it has been found, 
That a father is flöt obliged to pay the annualrent of a legacy belonging 


to his ſon e was uplifted by trig) _—_ he alimented i 1 5th ; 


December 1668, Windram.  _ re 
Patriot Vanſe replied: That bis Rades was liable to the Gans — 
and obligations in every reſpect with other tutors; as was determined 


Ath February 166 5, Beg; where it was found, That the father was liable 


for annualrent of his own third of moveables, which his ſon claimed in 
the right of his mother: and the ſame thing ought to take place here; 


as it would not be denied, that the Colonel laid out the money profitably, 
either upon annualrent or purchaſing land. Neither can the difficulty, 
with reſpe to the aliment which occurred in determining the firſt point, 


have any influence upon this; ſeeing, however that had been decided, 


ſtill this demand, wan 5 5 to the annualrents, would have remained, Þ 


at leaſt i in part. WN Le er | 
The Lords fond both fox 5 = ent to literate, from the alan . an- 
ualrenti. V 
N XXVIIL e e e Eodem Die. 


Sir Jobe Rutherford of char i ilk contra W, alter s cot. 


1 a Purchaſer from a 7 enant U hl Fe the current Year S Rent, if . uss 


left at the Time of the Bargain to anſwer the Jane, Bud lach the _ : 
| thereafter poinded for former Arrears „ 


i R Jobn ſet his lands of jp =P to 7 1 Thomſin for 12 50 me erke yearly, 
payable at Martinmaſs and Whitſunday, by equal proportions. At Mar- 


tinmaſs 1733, the tenant having fallen in an arrear of L. 71 Sterling, pay- 
able at the Whitſunday preceeding, Sir Mun took a decreet againſt him in 
his own Baron- court upon 28th November that year, not only for the 


L. 71, but like ways for the rent due at Martinmaſs then paſt, and I bit 


ſunday enſuing, the laſt of theſe being firſt come and bygone. 


In the March thereafter, the tenant ſold 280 ſheep to Walter Scot, Ge. 
Soon after which, Sir John poinded Thomſon's effects; and having imputed 


the ſame in payment of the arrears, he inſiſted in an action againſt the 


purchaſers of the ſheep, for the years rent betwixt Whitſunday 1733 and 
Whitſunday 1734, upon this nedium, That they were hypothecated for 
that year's rent; concluding, the defenders ought either to reſtore them, 


or pay the rent. 
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Poor the defenders it was pied: That, when they purchaſed the ſheep 
from the tenant, and paid the price, there were ſufficient goods upon the 
ground to pay that year's rent, which the purſuer bad carried off in virtue 
of his poinding ; and tho', by the common law, there was a great varie- 

ty of legal hypotheques, yet theſe were in a great meaſure ſuperſeded by 

modern cuſtoms, being inconſiſtent with trade or commerce: As they 
are therefore ſo little favoured at preſent, it follows, that, as the hypo- 
theque of an uni verſſlas was, by the Roman law, extinguiſhed by alliena- 
tion, where it was done without fraud, multo magis behoved it to be fo in 
our general hypotheque of invecta et illata. Neither is it any objection to 
this doctrine, That corn and other fruits of the ground could be recovered 
from a purchaſer; ſeeing theſe are reckoned, when growing, as part of 
the lands, and become the tenant's only by reaping them, with conſent of 
the maſter, which is underſtood to be given conditionally, upon payment 
of a certain quota thereof to him. But the invecta et illata ſtand upon 

a different footing, not being conſidered as belonging to the maſter, nor tb 

rent payable out of them, but allenarly in money that is ſuppoſed to be 


raiſed out of the price thereof when fold. _ . 
2 ad, et ſeparatim, General hypotheques go no farther than is neceſſary 
for that end; ſo that, if a part remains with the tenant, the purchaſer of 
the other part is only liable in ſubſidium, in ſo far as the remaining goods 
are inſufficient to anſwer the debt; which is founded upon the L. 47. De 
jure fiſct. 4. novel. cap. 2.: hence it follows, That a purchaſer fram a te- 
nant, as he is only liable /ub/eqzarre, has a legal right, upon payment of 
the rent, to demand an aſſignation of the action competent to the maſter, 
againſt the poſſeſſors of the goods he left with the tenant, even tho' it 
ſhould be prejudicial to himſelf; a demand, which, it is acknowledged, 
would not be competent, was it only founded on equity: nay, even with- 
out ſuch an aiſignation, the defender has a right of relief, which is no 
more than a conſequence of the benefit of diſcuſſion. 
Anſwered for Sir John: That there was nothing to hinder a maſter to 
* poind for the rents of former years, and likeways uſe. his right of hypo- 
theque: fo that both of them might be available to him for their reſpe- 
ctive purpoſes, agreeable to Starr's opinion, L. 4. tit. 2 5. F2.: where it 
is obſerved, That it is not enough there were ſufficient goods on the ground 
at the time of the poinding; becauſe poinders might carry off theſe goods, 
and ltheways the maſter of the ground might Peper the ſame for frior rents. 
But ſtill there ſhould remain a ſufficiency for a year's rent at the term of 
payment, tho' he himſelf, before that time, poinded the goods for pay- 
ment of former years rents. And, to maintain the purſuer could not re- 
cover the ſheep after they were ſold to à purchaſer, is arguing in direct 
contradiction to the conſtant courſe of deciſions, 3zd February $ 34 Hays ; 
11th December 1672, Crichton; gth February 1676, Park. | 
And, if the diſtinction betwixt the fruits of he ground and the in- 
vecta et illata was to take place, there would be no ſubject to fall under 
the hypotheque in all the futh country or Highland rooms in Scotland; as 
they produce nothing but graſs to feed cattle or ſheep, which, as they 
are the ſtanding ſtocking on theſe farms, muſt be conſidered as the fruits 
thereof. Nor does it make any difference, That the rent is not paid in — 
the goods themſelves, but out of the price; ſince that is now the caſe with = 
moſt of the corn-farms ; and yet the hypotheque in theſe is as ſtrong for = 
the money-rent, as if it were payable in kind. 5 
: _—— ” To 
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8 y atiſe from equity. N either is the doctrine of aſſigning to be reſtricted 


the debtor: ſo that the preſent caſe is very different; as all intromitters 
with the tenant's goods are equally and principally liable for payment of 
the year's tent. The ſuhhſdium therefore now in diſpute is of a quite dif- 
ferent nature, and relates only to- the order in which the principal debtors 
may be attacked; as Sand obſerves in his treatiſe De attionum. ceſſione, - 
dap. 5. F'35- and 36. ; where a general rule is laid down, That one is not 
bound to aſſign when it is to his own prejudice : hence it is, that a creditor, 

who has a pledge for two ſums, is not bound to aſſign it to a cautioner in 
one of the debts, unleſs he pay both; becauſe ſuch affignation would be 


i4 


he Lords, found, That the defenders,” as lawful and onero 
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5 ous creditors to 
Thomas Thomſon he tenant, having bona fide received the ſheep in 
 15'* payment of their" juſt debts; are not obliged to reftore the ſheep, or 
I! beir values, to the purſuer, by virtue of bis Eypotheque ; in reg ard it 
appeared, That goods ſufficient" to pay the current year's rent were left 
ußon the ground, ' which afterwards were intromitted with by the pur 


n 
„„ 


1 
5 
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ſuer; and repelled the alledgeance, That the ſame were poinded for fer- 
mier arrears, in regard the bypotheque does extend to no more than the 
current year's rem; and therefore that the ' purſuer cauld plead no 


pereferenoe for former years againſt other lawful creditors, but accord- 
e , 36599 JOINT TI 90 SO LAT 
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James Brown 0 of i Carſeluith, contra Iſobel Muir and her 


A Bond, wherein two Perſons bind themſelves and their Peirs, in caſe they 
had occaſion to ſell Lands, to diſpone the ſame to another, whether valid 
or not? . CT R$ rs FVV 


E deceas' d Robert Brown of Carſeluith, with conſent of the ſaid 
1 James his ſon, granted an obligement to the alſo deceas d John Muir 
of Craig, bearing, in the narrative, That he having advanced the ſum 
of 16000 merks for relieving them of certain debts, upon the expreſs con- 
dition, That, in caſe they ſhould at any time thereafter have occaſion to 
ſell the lands of Kir ꝶmabrecis, &c. then they ſhould diſpone the ſame to 
him and to no other: after which follows the obligatory clauſe, «© Where- 

« by they bind and oblige themſelves, their heirs, &c. That, in caſe at 
e any time they had occaſion to ſell the faid lands, they ſhould diſpone 
=_ « the ſame to him and his heirs (ſecluding aſſignies) and to no other per- 
*<« ſon whatſoever, he always paying 17000 merks, as the agreed price 
OT ei is + e „„ e thereof, 
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paid before the time of ſuch ſalGmee. 


Of this deed, James raiſed a reduction after his father's death, as be- 
ing an uſurious and unlawful bargain adjected to a loan of money ; in which 


this ſeparate queſtion occurred, How far the obligation to ſell, being inde- 
finite as to time, can have a perpetual endurance? 1 


For the purſuer it was argued: That, by the expreſs tenor of the 


clauſe, the obligation was perpetual; ſeeing the obligants had bound 


themſelves, &c. That, if they had occaſion to ſell the lands, they ſhould 
diſpoſe of them to the ſaid John Muir; which was ſurely an unlawful 


pation, as it reſolved in an interdiction not authoriſed or known in law. 


Beſides, it is contrary to the common liberty of mankind, that one ſhould 


fi = 
þ | : "vn 
7 . a $ 


ee therebf;" whereof the ſaid 16000 merks to be in part, in caſe it was not 


aſtrict himſelf with reſpect to ſelling his eſtate to a particular perſon or. 


family; for, while one remains proprietor, it would ſeem inconſiſtent 


with the nature of property, that he ſhould lie under ſuch an embargo. 


It is true, there are inſtances in law where ſuch pactions are ſuſtained : 


thus, in the L. 75. F. De contraben. empt. a pation adjected to a ſale, 


That, if the purchaſer ſhall have occaſion to ſell the thing again, he ſhall 
| diſpoſe of it to no other than the firſt ſeller, is valid. Such is the caſe 
likeways where any perſon has the privilege of pre-emption, as the ſu- 
perior in emphetutical rights: but in theſe, and many others that might be 
mentioned, the party who is preferable behoved to give the current or 
market price for it, and not pretend to take it for a ſum covenanted at the 


time of the bargain ;, ſeeing, from the nature of ſuch a paction, the ſubC- 


ject may not be diſpoſed of for many years : ſo that a remote heir, when 


he comes to ſell it, may not draw the tenth part of the value; as the 
price of things vary every day, which is really the preſent caſe; as the value 


of theſe lands are now far greater than the ſum agreed n 


For the defenders it was obſerved : That the narrative of the obliga- 
tion ſeems to point as if it had not been intended to be perpetual ; feeing 


it ſets forth, That in caſe we, or either of us, have occasion to ſell the lands, 
Sc. which are words that can only apply to the two obligants. Nor is it 


any objection to this conſtruction, That, in the obligatory part, they not 


only bind themſelves, but their heirs: for, altho' a man oblige himſelf 
to do any. thing in his. own life, yet, notwithſtanding thereof, he uſually 
binds himſelf and his heirs that he ſhall do ſo; the conſequence thereof 


is, That, if he contraveen, the heir will be liable in damages, and obli- 


ged to procure to be undone what his predeceſſor did. Now, to apply 
this to the caſe in hand, if the obligants here had fold the land to an- 
other, and then died, the heir would be bound to make good the damage, 
and to procure the ſame to be undone : but, granting that it was perpe- 
tual, there is no force in the objection ; ſeeing there is nothing incon- 
ſiſtent with the liberty of mankind, that one ſhould lie under a perpetual 
obligation not to ſell but in favours of one family, ſuch being the import 


of every clauſe of redemption ; and, if a man can lawfully bind himſelf, 
Why cannot he, in the ſame way, bind his heirs? Nay, there does not 


ſeem any thing to ſtand in the way of a man's obliging himſelf and his 
heirs not to ſell at all, which is truly the caſe of entails ; as it is the natu- 


ral conſequence of property, that every perſon may ſubject it to what con- | 


ditions and limitations he pleaſes. 


As to the diſtinction, That ſuch bargains are not valid, if the price „ 


fixed at the beginning, it is without any foundation or authority whatever: 


if 
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3 no price can be fixed; and, of confequence, the current price, at the 
co of the ſale, muſt be the rule. But it would prove a ſtrange reſtraint 


: 2 it. Nor is it to the pu 
| = z as the hazard of 1 its falling 8 on the hide of the buyer. 
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Job W, Aline Merchant in calm contra His Ma. 


Obie ons 6% an A r 1. i. Miſter in the 85 name. "=, Error i in ; the 


by be he had loſt his intereſt in the company. 


of his myſtery or calling, which was merchant in Glaſgow. 
Engli %% law anent treaſon, which is extended to Scotland by the a 7mo 


any thing le 


marked, That an 


Ser 


f ET : a be l * indi ariſes from law and notwbj cs 


rty, if a perſon,” who intended to ſecure to himſelf a certain 
he oct wha habe event of an eventual” fale, ſhould not have it in his power to 


rpoſe to mention the chance of land's riſing in 


3 + 


27 be Kors found the ore Ws 10 no longer bi wdig than lie, the He 
125 nn. 1 hrs yup the ent. Ak 


988 upon petition and Aber founded on the objection, That the con- 
- track of fale was unlawful, F being moaned to a loan of ee 


. Cos found the contrad, in ſo far as concerned the te fl, contra a bo- 
Sar eta ne Kere not gion Earle 


{4 ; 


go XXX. 75 8. 1736, 


- Jy; 8 Advocate. 


J. 


eee 3 Han. 7 the We or oO. 


AY OT 


Anſwered for the purſuer : If that act was intended to attaint i: 
it was defective in ſeveral particulars : : Imo, In the firname, his name be- 
ing Walkinſhaw, and not Wakinſhaw. 2496, In the deſignation of the place 
where he lived, which was Glaſgow. 3tio, In the want of the de tion 


And, with reſpect to the firſt of theſe, it was eg: That, by the 


Anna, the reateſt exactneſs and certainty is requiſite in attainders; nor is 
f t to be ſupplied by implication, in ſo much that the omiſſion 
of a fingle letter has been found fatal to indictments. Thus, in Raftal's 
Entries, fol. 279. there are two inſtances of ſmall miſnomers, which yet 
were ſuſtained to caſt the indictments: the one was Royle in place of Rye; 
the other Comfry in place of Comfreys. And, in the ſame place, it is re- 
an outlawry was reverſed, becauſe the firname was wrote 
Fee and not Fy, which was the pannel's true ſirname. In the trial like- 
ways of Francis Francia, Henr 7. Greenway was called as a jury-man; and, 
upon its being objected, That his name was Greenaway, he was ſet aſide, 
State Trials, vol. vi. p. 59. All which apply directly to the caſe in hand; 
as the purſuer s firname is not Wakinſhaw, but Wa Oe; which are as 


different 


ZW 1 


different from one another, as Brodte is from Bodie, Leith from Leitch, or 
Willijon from Wilſon ; in which the omiſſion of a letter makes a different 
— ß n pe ito n 
la the ſecond place, the attainder is informal with reſpect to the deſigna- 
tion; in ſo far as, by the act 1. Henry V. cap. 5. it is neceſſary, that unto 
the name of the perſon indicted, muſt be united the addition of his eſtate, 
degree or myſtery, and the ſhire, town, or hamlet, where he dwells; o- 
therways the indictment is void. Now, if by the words f Scoſtoum be meant 
bis ſtile, it does not apply to the purſder, as he was not infeft in any lands 
at the date of the attainder; and a ſtile without infeftment is only courteſy, 
which is infufficient to ſupport an indictment: ex. gratia, an Earl's eldeſt 
| ſon is, by courteſy, a Lord; but, if he ſhould be attainted under his common 
name of Lord, the attainder would be null; and, if the words of Scotſ- 
roum are intended to mean the place of his reſidence, it does not apply; 
becauſe, at that time, he reſided in the town of Glaſgow. 5 
3Ztio, By the above act of Henry V. the addition of the pannel's myſtery 
or trade muſt be united to the name of the perſon indicted; otherways 
any proceſs thereon is void and null: from whence it follows, That, as 
the purſuer was a merchant in Glaſgow at the date of the attainder, the 
addition of his myſtery ought to have been mentioned, otherways it can- 
not legally have any effect againſt him. See the caſe of Sir William Hicks 
in Yentry's Reports, p. 154. 5 | A | 
To which his Majeſty's Advocate, who appeared in behalf of the Crown, 
e replied: That there is a material difference betwixt a miſnomer, where 
: the deſcription of the perſon attainted does evidently not ſuit with the per- 2 2 
_ fon againſt whom it is made uſe of, and an accidental flip in ſpelling. In | 
Y the firſt caſe, where the name and ſirname does not belong properly ts 
the perſon. againſt whom it is uſed, but might juſtly apply to another, the 
- attainder may not be effectual againſt him to whom it is not ſo properly a- 
dapted.: but, in the latter caſe, where theſe belong to the party, and none 
elſe, inaccuracy in writing or ſpelling can make no material error in the 
attainder, if ſuch miſtake does not vary 4 3 or deſcription of the par- f 
ty. Now, as to the pretended difference ih the firname Walkinſhaw, ſcil. 
That it was written in the act of Parliament without an /, that is ſurely too 
flight a reaſon for evading an attainder; ſeeihg it is wrote in the act as 
it is uſually pronounced in this country, where the letter / is never uſed 
before ak; and inaccuracies of this fort have been often over-ruled : 
Thus, in the trial of the regicides, Henry Martin having pled the act 
of oblivion, out of which he was excepted by the name of Henry Martin, 
on pretence that he was not the perſon excepted, his real name being Har- 
ry Marten, the Judges paid no regard to that plea; quia conſtitit, that he 
was the perſon deſcribed, and was commonly called and known by the 
name of Henry Martin. And, in the trial likeways of Chriſtopher Lawyer, 
exception being. taken that his Chriſtian name was written Chriſtot berus, 
Whereas it ok to have been wrote Chriſtophorus, the objection was over- 


ruled. And, if ſuch topics were to be liſtened to, it would be impoſſible 
to proſecute any offender, until with certainty it was diſcovered, how he 
uſually wrote his name, which even varies among perſons of the ſame fir- 
name. With reſpect to the inſtances adduced for the purſuer, where the 
addition or defect of a letter make a conſiderable difference in the ſirname, 
they are not to the point ; as ſuch alteration changes the word from one 


ſirname 


O 


E 


Russe to another, which is not "le" caſe betwixt the words Wein we 
and Walkinſhaw.”' ' 
- To«the ſecond ne it was u wie That his father Wi "Jo Wal- 
kinſhaw of Scoſſtoum being dead before the attainder, the addition of Seorflown 
was a proper deſcription of him according tothe common uſage in this coun- 
try; as he was his only ſon,” and which, by the eſtabliſhed cuſtom, is always 
2 given to the eldeſt ſon after his father's deceaſe, without regard to his be- 
ing infeft or not: ſo that; it is believed, it would have been an error in 
the attainder, if he had been deſcribed by the addition of nb ag iy | 
Glaſgow, as he more properly belonged to the claſs of landed men. 
To the third, it was anſwered, 1mo, The meaning of the ſtatute is no 
more than to make the perſon certain, by deſcribing the man by his name, 
ſirname, and eſtate, if a landed perſon; ſo as one man might not be trou- 
bled for another. Vid. Cock's s Inftit. fart 2. p. 250. ade, Whatever ope- 
ration the ſtatute may have outlaweries, it cannot apply to a parlia- 
mentary attainder, where the authority of the legiſlator diſpenſes with all 
forms, and muſt be confeſſed to make the ſame abſolute, where ever the 
er ſon is ſufficiently deſcribed : but, at any rate, theſe objections come too 
late; as the purſuer has not only allowed his eſtate to be ſeized and ſur- 
| veyed, but likeways has obtained a pardon from his Majeſty, N 
1 ovident he underſtood himſelf to be as ag act. N 


The Lords found — — tht ſaid PR n reſet to Als 
name 8 ion of Inn Seorfiown ; and there. 
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Ne XXX. 


The Creditors of Sir Patrick Strachan of 5 ; '* 
N Baldwin TRIS +: . * 


be 0 as Deaths, 


Suu Patri 5 n on deathbed, executed a  marriage-contrat, LEE” 
by he granted an annuity of L. 100 Sterling per annum, out of his e- 
Nate, i in which he was infeft, to Elizabeth Auldgocd his wife, with whom 
he had been married for ſeveral years: and, on the other hand, the Lady 
therein diſponed to him a ſmall eſtate ſhe had in England, renouncing 
likeways i in his favours her parapbarnalia, jewels, &c. It was further pro- 
vided, That, in caſe ſhe happened to ſucceed to any friend in an eſtate of 
a hundred pounds a- year, the jointure was to go to her own children; and 
on this contract ſhe was infeft. | 
| Upon Sir Patrick's death, the Lady 1 Mr. Baldwin, who, durin g 
the marriage, commenced a proceſs of poinding the ground, for recover- 
ing her annuity ; Which he inſiſted 1 in after her death, As having Dat to 
the bygones jure mariti. 
But Sir Patrick's creditors, who e the eſtate from his apparent 
heir, brought a reduction of the Lady's proviſion, as granted on death- 
bed: againſt whom | it was pled, for Mr. Baldwin, 1mo, That, as the heir 
could 
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could have no title to inſiſt in the objection of deathbed, ſeeing he would 
have been excluded by the debts, which exhauſted the eſtate (altho the 
annuity had not been granted); therefore it was not competent to the cre- 
ditors, Who came in his right, to plead it. 7 240, Suppoſing they had a 
title, yet, as the proviſion was in favours of a wife, it could not be faid 
to be in prejudice of the heir; ſeeing it was both onerous and rational, 
founded not only on the antecedent obligation which lay upon the huſband 
to provide for her, but likeways upon the onerous preſtations on her part, 
Which are, per ſe, a ſufficient defence againſt deathbed ; as it has been 
found, That an heritable bond of corroboration of a moveable debt is not 
treduceable ex capite lefti, 18th January 1709, Darling. Nay, the mar- 
 riage itſelf was an onerous cauſe for granting the annuity ; in conſequence 
whereof it follows, that a jointure given after marriage is not reckoned a 
donation, but onerous, and therefore not tevocable: or, abſtracting from 
the oneroſity of the deed, the natural obligation upon a huſband to pro- 
vide his wife is ſufficient to ſupport the annuity. It is true, proviſions 
to children fall under the law; but there is a great difference betwixt the 
two caſes: for, with regard to the firſt, there is both an antecedent natu- 
ral obligation and onerous cauſe, ſez]. The marriage for ſupporting the pro- 
viſion to a wife; whereas it is doubtful if there is any natural obligation 
to provide children; and, for certain, there is no antecedent onerous 
cauſe. . VCC 
But, 47, a jointure, in ſuch a cafe as this, where the huſband was in- 
feft, and conſequently the wife intitled by law to a terce, can never get 
the name of a deed in prejudice of the heir, if the proviſion did not ex- 
ceed a rationabilis tertia: for it is no prejudice to the heir to change the 
form of the wife's jointure, from that of a terce to a voluntary proviſion; 
on the contrary, this annuity might have proved an advantage to Sir Pa- 
trick's heir, ſince it was only to ſubſiſt until ſhe ſucceeded to L. 100 a- year, 
of which ſhe had then a proſpect, by the death of a near relation. And, 
in queſtions where a jointure has been quarrelled, as granted without ſuit- 
able powers, if there might have been a terce competent to the wife, the 
voluntary proviſion has been ſuſtained to the extent of a raticnabilis tertia; 
as in the caſe betwixt Mrs. Borthwick, widow of ' Hartfide, and Borthwick 
of "Oi: "7 =5 5 x TAE To nt . 
Replied for the creditors: It is an eſtabliſned point, That a man on 
deathbed can do no deed whatſoever to the prejudice of his heir; and, as 
it would have been competent to him to reduce the liferent, it is equally 
ſo to the creditors, who have denuded him by their diligence.” Nor does 
it make any alteration, whether the eſtate is exhauſted by other debts or 
not; ſeeing every deed, by which it is burdened or alienated, is certainly 
prejudicial to the heir, who is intitled to his predeceffar's eſtate free of that 
burden, and to detain it upon paying or tranſacting the. debts contracted 
in liege pouſtre: ſo that the donee, by the deathbed-deed, is not con- 
cerned, whether the reverſion that falls to the heir be more or leſs. 
In the ſecond place,. as Sir Patrick knew he was cberatus, and that his 
eſtate was not ſufficient to anſwer his debts, it was directly in fraudem 
creditorum for him to give ſuch an exorbitant proviſion out of his eftate which 
does not exceed 3000 merks a- year: ſo that, %o it had been granted in 
liege pouſtie, it was reduceable upon the act 1621 : for this is not like the 
caſe where a contract is entered into before marriage, which is ſupported 
by the marriage following upon the faith of it, and where the Lady is 
preſumed 
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855 : | ba; ignorant of ber future ſpouſe's s citcumſtances. But here this ſi- 
mulate contract is entered into ſeveral years after the marriage, when the 
15 Lady cannot be ſuppoſed ignorant of her huſband's ſituation; and, in ſo 


far was particeps Jraudis in taking any ſecurity from him beyond what the 
W gave her a right to: but there is no occaſion here to enter upon ſuch 


an argument; as this reaſon of reduction is ſo plainly founded in law, and 


which admits of no exception, upon account of the rationality of the 


- deed; in ſo. much that bonds of proviſion by a father to his children, 

_ which are as rational as any proviſion to a wife, if not more ſo, as the law 

ſecures, her in a terce, are e ex ſes leet: TY 0 it Was decided 
Juby 1721, Sir James Fawles. 


Neither does the oneroſity of. a deed. « excem it | i this objeQion * for | 


What is more onerous than a ſale? yet it is void when executed on 


deathbed: Nemo poteſt hareditatem vendere in lecto egritudinis, ſays the law. : 
of Majeſty ;. _ agreeable. to which it was adjudged Fuly. 163 5. Richardſen. | 
As to the deciſion in the caſe of Darling, the ratio decidendi there was, 


That the heir had no prejudice by the _—_ | how. far this was a good 


FI reaſon, the purſuers have no occaſion at preſent to inquire, or to enter 


upon theſe general topics, as there was here no onerous cauſe for grant- 
ing the proviſion; for the conveyance of the Engliſb eſtate, by the Lady 


to Sir Patrick, was no more than a color quæſitus to make the appearance of 


oneroſity; as it does not appear that ſhe had any right to it herſelf. 


As to the third obſervation, That the liferent ought to be "3s at 


leaſt to the extent of a terce, it falls to be 17k, That there is a very 
wide difference between theſe. two rights, a terce being no more than a 
right to the fruits; whereas an infeftment of annuity affects the fee. And, 


altho the Lady might have inſiſted upon her terce, either againſt the te- 


nants or intromitters with the rents, as may the defender her aſſigny; yet 


he cannot, in virtue of the terce, affect the fee of the eſtate, for rents 
which ſhe ought to have uplifted during her on lifetime. Nor is there 


any ground to ſupport the annuity as a ſecurity for the terce, as if the heir 
and creditors had no harm by it; ſeeing their prejudice is manifeſt, if a 


right to the rents is turned into a burden upon the property, and the re- 
lict gets liberty to ly till and allow the rents to be run s with, which 


ſhe had a title to uplift, and thereafter to come and be ranked on the fee 


to the excluſion of creditors. But it is plain, a perſon on deathbed has no 
power to make ſuch a tranſmutation of right to the prejudice of his heir or 


creditors. 


And, with e to the clauſe p Wa That the jointure ſhould 


| ceaſe in caſe ſhe ſucceeded to L. 100 Sterling a-year, it is anſwered, That, 


much leſs can he make bargains of chance. 


if one in ſuch circumſtances cannot make the plaineſt bargains for his heir, 
Beſides, even in that event, 


the Lady was only to give down her liferent to her own children, but ſtill 


it was kept up againſt the creditors; ſo that that clauſe does not appear to 
concern the preſent queſtion. 80 


The Lad * the reaſon © reduli on, the 
We e e A. ane þ far M0 a could 
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© William Nicol cons Walter Grofit. 


A Tenant of 4 Houſe within a Burgh of Barony, forty Days pre- 
” ceeding Whitſunday, 7s ſufficient ; altho', by the univerſal Cuſtom of the 
Burgh, it is always done upon the firſt Monday of the Year. 


IR. Groſſet having poſſeſſed a houſe in Alhg for ſome years, intimated 
YL to Mr. Nicol the proprietor, above forty days preceeding Whitſunday 
1733, that he intended to remove at that term; which accordingly he 
did: but, the houſe having ſtood waſte for the year after his removal, 
Nicol brought a proceſs againſt him before the Sheriff of Clachmannan for 
payment of the year's rent, upon this ground, That, thro' Grofſef's default 
to overgive his poſſeſſion upon the firſt Monday in the year, conform to the 
immemorial cuſtom of the inhabitants in the burgh, he had loſt the op- 
portunity of ſetting his houſe to another tenant. And, upon Nicol's pro- 
ving the cuſtom, he obtained a decreet; which Groſſet ſuſpended, on this 
reaſon, That, by the Act 39. Parl. 6. Queen Mary, which behoved to be 
the rule in this caſe, he was not bound to renounce his poſſeſſion ſooner 
than forty days before Whitſunday, gg. ED 
Anſwered for the charger, Imo, The act ſpeaks not one word how tenants 
ſhould give over their poſſeſſions. 240, It aſcertains the order of warning 
of tenants as to prædia ruſtica; but, as to the prediaurbana, that matter is 
left to be regulated by the cuſtom of the ſeveral boroughs, which, altho' 
different among themſelves, there is ſtill a cuſtom in each, which is the rule 
for that borough. And this is obvious from the following words of the- 
act, directing, That tenants ſhould be warned to remove from their 
« lands, milns, fiſhings, and poſſeſſions, forty days before Whitſunday, 
« perſonally, or at their dwelling-places, and at the ground of the lands.” 
Words which would have been very improper, if tenements within burghs 
were deſigned to be comprehended; as there is uſually no other ground 
belonging to them but what is occupied by the houſes. And Stair, p. 322. 
ſays, The ſtatute reaches not warnings from tenements within burgh, 
ce which are regulate by the cuſtom of the burgh:” And, in ſupport 
thereof, he refers to two deciſions, 18th July 1634, Hart; 21ſt Novem- 
ber 1671, Riddel. „„ Foo Let, Wm e „ 
Replied for the ſuſpender: To the ſirſt, The words of the law are ge- 
neral, That warnings of all tenants and others ſhall be by lawful warn- 
« ing, made forty days before Whitſunday.” And if ſo, That the maſter 
was not bound to warn the tenant till forty days before Whitſunday ; of 
conſequence the tenant was not obliged to renounce his poſſeſſion ſooner. 
To the ſecond, It is a miſtake to ſay the act does not extend to tene- 
ments within burgh ; ſeeing, as the words are general, theſe muſt always 
be the rule; except where it is derogated from by a poſterior univerſal 
cuſtom, which can take its riſe only from the reaſon of the law ceaſing 
in certain circumſtances: e. g. The act requires publication at the pariſh- 
church, which is not introduced ſo much in favours of the tenant, who 
may be ſufficiently certiorated by the copy left at his houſe, and upon the 
ground of the lands, as in favours of ſub-tenants and cottars, who are 
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ihus big edictally, becauſe the other may not reach them; and which 
therefore is plainly not neceſſary within burgh, as was found in the deci- 


fion firſt referred to. But in other points the ſtatute is in obſervance with- 


in boroughs: thus an execution; by chalking the door of a houſe within 
burgh, is, in effect, a copy left at the dwelliag bone, and alſo upon the 


ground of the lands; for they are one and the fame thing: vrhich is the 
meaning of the paſſage quoted from Lord Stair; not that the ſtatute does 


not concern burgage nene but only that i it does not extend to them in 


all i its branches. 


Ae bo che decifion. in he caſe of Ridde,.it is pot only ſingle, but very 
in gular; for, if the act has made a warning forty days. before Whitfun- 


day neceſſary, only becauſe it was the uſual term of entry, then warning 
forty days before Martinmaſs . Peg ſufficient in corn rooms, and forty 


days before St. Andrew's day for fi 


Re is neceſſary, whatever be the term. of . „ 


"th n fal ni Hi .,. 
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N 2 Doighſe contra Joln Duke of org le 
x. Interruption of the ini Preſerpein. | 2 Annus deliberandi. 


: AN No. 1704, Colin Campbell broi ght; a ca baden ee 
of Edinburgb, for cognoſcing e he was creditor to the deceas d 


Archibald Duke of Argyle, for four and a half years wages preceeding Ja- 


nuary 1702, when he left the Duke's ſervice. After adviſing. the proof 


adduced, the Commiſſaries decerned for L. go Sterling ; 3 4 Margaret 


' Douglaſs, as aſſigny to the decreet, brought an action, on the pathve titles, 


for payment of the ſaid ſum, againſt John Duke of Argyle. 

Amongſt other defences pled for the Duke, it was ar gued + That, ſu 
poſing a paction or agreement for wages had been nan which did not 
appear from the proof adduced, yet, by the act 83. Parl. 6. James VI. 


Colin Campbell could only have gbr to fees within three years of the citation 
before the Commiſſaries; and conſequently was intitled to no more than a 
year and a half's wages, the libel not Fog rand till the beginning of 


December 1704. 
Anſwered for Margaret Dotightſi r That givin g. but not grantin 8. 


the act ſhould be ſo conſtrued, as to reſtrict the fees to three years before 


the citation; yet that muſt certainly comprehend all the fees that became 


due within three years backward; and therefore would carry a year im- 


mediately preceeding the three ; for this plain reaſon, that the preſcripti- 
on can never debar the ſervant from payment of that fee which became 
due within three years of the citation; and conſequently muſt compre- 
hend the fee of one year further back than the three; becauſe a ſervant can- 
not purſue for the year's fee till firſt the ſervice is performed: ſo that, 


according to this computation, inſtead of one year and a half s fee, RO 
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ings, theſe being the known terms of 
entry in ſuch caſes; but, the law being general, a Warning: RNs. Whit- 
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Aub, It is acknowledged by the defender, That Archibald Duke of 
Argyle died in Ofober 1703 of courſe, the year after that, as being the 

annus deliberundi indulged by law to the defender, to confider whether he 
would enter as heir to his father or not, .cannot enter in computo of the 
three years; becauſe, during that year, he could not be purſued cum ef- 

feu, as was found '16th Fuly 1708, Themſon. Setting then aſide this 
year, the purſuer is intitled to three years and a half fees: ſo that the 

remaining diſpute is de minimis, de quibus non curat prator. © 


We Lords found the proceſs did only interrupt the preſcription, us to what 
fees fell due within three years of the commencement of the proceſs ; 
and found the preſcription did run during the annus deliberandi. 


Ne XXX. July 30. 1736. 


Margaret M Ilvain and her Husband, contra John 
„„ De ey 
A Tutor-Teftamentor preferred to a Mother, as to the Cuſtody of her cawn 
© Child, to which ſhe was intitled by ber Huſband's Will, in reſpect of her 
ſecond Marriage, tho the Tutor was next in Succeſſion. | 
Pte M*9ybirter, tenant in Craig fad, by his laſt will, appointed the 
* faid John his brother to be ſole tutor to Janet M*Qubirter his only 
daughter; and therein provided, That his ſpouſe ſhould educate and 
< entertain the child ia every thing, according to her quality and ſtation, 
<c, till ſhe be of the age of twelve; for which he ordained his brother to 
« pay to the child's mother the you intereſt of her free ſtock.” * 
After Peter's death, Margaret M*Ivan, his reli, married a ſecond 
huſband ; whereupon the tutor required her to deliver up the child to 
him, under proteſtation, That ſhe ſhould have no title to any further 
ſum in name of aliment. However, ſhe refuſed to comply; and there- 
after inſiſted, in a proceſs againſt the tutor, for payment of the aliment, 
which was about L. 26 Scots yearly, that being the yearly intereſt of the 
free ſtock. e 4 70622 Hes Bb 
For the tutor it was pled: That, as the mother had married a ſecond 
huſband, neither ſhe nor her father, to whoſe houſe ſhe had ſent her 
daughter, were proper perſons to have the cuſtody of the child's education; 
in ſupport of which the following caſes were quoted, 22d February 1631, 
Finny; February 1632, Gordon ; 5th February 1675, Fullarton. And, 
rather than allow her to be taken out of the hands of her father's friends, 
he or his father offered to aliment her gratis, | 
Anſwered for the mother: The governing rule in this caſe ought to 
be the father's intention, who, by the teſtament, has preferred her as to 
the cuſtody of her daughter to the tutor. And, altho' that cannot be 
obſerved in the preciſe terms of the will, ſince her ſecond marriage, yet 
the next to that ought to be followed, ſcil. the allowing the infant to be 
educate with the purſuer's father. - © EN aan | 
2aly, As the tutor is next in ſucceſſion to the child, the law preſumes, 
that he will not take ſufficient care of preſerving her life ; and, as his fa- 
5 5 Jef OP ther 


16) 


5 tes is in aha nne of ſoebeſkon next to iind, fo ſodas ſalpic picion lies like- ; 
ways againſt him; therefore neither of them ought to be conſidered ag. 
fit perſons for that purpoſe. And, from the deciſions referred to, it ap- 
pears, That, even when a mother offered to aliment her child gratis, no 
regard was paid to it: ſo that the tutor's making ſuch an offer cannot 
have any influence; eſpecially pays” oe © dee er does 1 it + mult, be a 
loſer, as the fund of aliment 3 is ſo ſmall. l fv | 


1 +34 


The Lords ings the child to p alan CE to | the tat, and fund 
10 ee "ye jt 80 S N. 


2 ge. enen, contra a James oute, Sulpender 
Ne XXIV. „ e 16. 1736. 


No: Adtion lies 1 Ag on account 100 the Mor. delivery y of Goods fold, if. the 
Buyer knew, at the Time * oy Sale, that they were Pri oF run. 


"HIS was a dos upon a 1 of the Bailies of Edinhurgh, 10 the - 


damages ſuſtained, thro the ſuſpender's not-delivery of certain gangs; 
ſuch as brandy, &c. ſold by him to the chargers. 


For the ſuſpender it was alledged : That the goods in PET 1nd were ſold | 
as run goods, which appeared from the prices, and whole circumſtances 
of the caſe ; therefore he could, not be liable in delivery thereof, or for 
any damages ariſing thro not-delivery; ſeeing, by the 11th of George I. 


- | chap. 29. It is provided, That, if any perſon ſhall expoſe to ſale pro- 


ee hibited or run goods, the ſame ſhall be forfeited, and may be ſeized by 
ee the party to whom the ſame ſhall be expoſed to ſale, or any officer of 
ce the Cuſtoms, Sc.; and that the perſon ſo offering to ſale ſuch goods, 
e ſhall alſo forfeit and loſe triple the value thereb” Whence it was 
contended, That the ſuſpender could not be liable to deliver thoſe goods, 
which the buyer, without payment of the price, could not o Ge have 
ſeized, but likeways have ſubjected the. ſeller to triple the — Ag ; that 
thereby the ſale was annulled by public law, and the expoſing. thereof to 
ſale was a ſtatutory crime, ſubje& to ſevere penalties, to which, oy no law 
or equity, the ſuſpender could be compelled. d. 

 2dhy, It is alſo provided, by the ſame ſtatute, << That all prohibited or 
« run goods, ſo bought by any perſon, ſhall in like manner be forfeited, 
« and may, after delivery to the buyer, be ſeized and taken from him by 
« the ſeller, or any officer aforeſaid; and the buyer, beſide forfeiture of 
et the goods, ſhall forfeit and loſe triple the value, &c.” Whence it was 
argued, It did likeways appear that the contract of ſale was annulled; 
ſeeing the ſeller was ſo far from being bound to grant warrandice to the 
buyer, that he might ſeize the goods himſelf, and have action againſt the 
buyer for triple the value; which is quite inconſiſtent with the ſubſtance of 
the contract of ſale, _ 

Replied for the chargers : That the ſtatute does not make void the con- 
tract touching run-goods, which, however, could not have eſcaped the 
legiſlature, had it been intended. And, as to the above proviſions, 10, 
The forfeiture of the goods, and triple the value, is not in favour of the 


perſon 


- 
: - * 
L . N * 1 
35 4 f 


1 perſon who inen but of the Crown; the act how entruſts the ſeller { | 


with a power to be exerced for the benefit of the public, which he may 
uſe or not at his pleaſure, and which does not at all impinge upon the pre- 


5 ciſe obligation betwixt private parties. For, 24h, let us ſuppoſe the goods 
actually delivered, and, upon that, ſeized by the officers: of the public; 


ſurely it will not be pretended, that this would fave the purchaſer from 
payment of the price: or, let us even ſuppoſe. the goods were ſo ſeized 
by the ſeller himſelf, neither could this ſtand in his way to demand pay- 
ment of the price, which became due upon delivery ; and his afterwards 
ſeixing of the goods as an officer of the Cuſtoms or Exciſe might have 
done, could infer no culpa or blame to forfeit his price: if fo, the conſe- 
- quence is undeniable, That the ſeller ſhould be liable in damages, if he 


does not implement his bargain. 3d, Admitting the forfeiture were to 


| accrels to the benefit of the perſon who. ſeizes, even this would make no 
alteration; for, tho the ſeller might ſeize the goods after delivery, yet 
the buyer has the very ſame thing to plead ; he might ſeize before deli- 
very, and ſo the benefit of the forfeiture accreſs to him, ſo far they are 


in pari caſu: and, if neither the one nor the other has done this; what 


remains, but that the bargain ſhould ſtand? © © 

_ _  Duphed: That, tho' the ſtatute does not expreſsly annul ſuch con- 
tracts, yet it virtually does it, as above, and ſuperadds ſevere penalties, 
And, to the fir/t, it was anſwered, That, by an expreſs clauſe in the act, 
the forfeiture and penalties are divided between his Majeſty and the ſeizer. 


To the ſecond, The preſent queſtion is not concerning the recovery of the + 


price of run goods; for tho', perhaps, if the buyer had received and 


diſpoſed of the ſame, he would be liable for the price, yet that does 
not affect the preſent caſe; for, in many inſtances where the contract of 


ſale is void, yet the buyer will be liable for the price in point of equity. 


Thus, if a minor, without authority of his | curators, or even a pupil, 
purchaſes goods and diſpoſes thereof to advantage, he will be liable for the 


price, tho the contract was originally void: but the action, in ſuch caſe, 
does not ariſe from the contract, but from the natural ground of equity, 
that no perſon. is allowed to profit by another's loſs. | And it is abſurd to 


pretend, That, where the ſeller. himſelf ſeizes the goods delivered, he 


could have action for the price; if the price was actually received, he 
might poſſibly retain it in pænam of the buyer, tho) the ſtatute is filent on 


this head: but, for certain, it is contrary to the nature of a contract of 
ſale and warrandice therein implied, that the ſeller could ſue for the 


price, When he himſelf ſeizes the goods. And the preſent queſtion, is, 
if he can be obliged to the delivery thereof, or be liable in damages, if 
| he ful therein, ſince he might have ſeized the effects immediately upon 

liver n re td iO oc both 1 ae b 

To the third: The ſeller and buyer are indeed upon equal footing, as 
to the liberty of ſeizing the goods, and being intitled to triple value, &c. : 
all which plainly ſhows, That the contract is not binding upon the one 
party more than the other: ſo that, upon the whole, it is evident, that 
this act, in order to diſcourage the running of goods, has not only annulled 
contracts of ſale concerning the ſame, but like ways impoſed ſevere pe- 
nalties upon the execution thereof, 


The Lords found the reaſon of ſuſpenfien relevant, that the purchaſer 
knew, at the time of the ſale, that the goods were prohibited or run- 
goods, in terms of the act of parliament. 
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* 9 and Dorothea Primnroſes. . 
e Ter 7 Deatbbed. 


"= 2 } Earl of b Relei, they contracting a Geste a of which u be 
4 died, diſponed part of his heritage to his younger children; of which 
the preſent Earl brought a reduction on the head of deathbed ; and, a 
proof having been allowed to both parties, the ſubſtance thereof amount- 
P d to this, That the granter, ſome months before the date of the deed, 
| was feized with a diabetes ; but thereafter growing better, fo as 8 be able 
to go about his ordinary affairs, he one day rode into Edinburgh, lighted 
at the Grafs-market, and from thence came up to the High-Rreet, and 
walked at the Croſs for a conſiderable while, betwixt twelve and one 
o' clock: but, having r rode out that evening to Dalry, he met with ſuch 
_ ſtormy weather by the way, as occaſiongd his diſeaſe to return wh him, 
of which he died in a fortnight thereafter. bY, 
At adviſing the proof, it- was argued for the Earl, Sc. 1m0; The going 
to kirk and market unſupported, is not a preſumptio juris et de jure of con- 
yaleſcence; for, if there are evident tokens of the continuance of the 
ladies, it will be ſufficient to exclude the preſumption of recovery, 
ariſing from the party's going to kirk and market. 80 ſays Lord Starr, 
en That the preſum tion of convaleſcence, by public appearance 
« at kirk and market, may be elided by contrary evidence; particularly, 
jf there were evident tokens of the continuance of the fickneſs, Se.” 
Now, if this is the law, ſurely a proof, as there is in the preſent caſe, (by 
the granter's phyfician and ſurgeon) that he had the difeaſe upon him the 
day upon which he came to town, is ſufficient to take off the prefumption. 
2do, Tho going to kirk and market has been found a preſumptive evi- 
dence of reconvaleſcence, yet equivalents have not hitherto been admitted ; 
for a party's going publickly abroad has not the fame effect in law, as go- 
ing to the kirk or market: C. g. To go to a field-conventicle, to a weddipg, 
or to a court of juſtice, would not be equivalent to going to kirk and mar- 
ket ; becauſe the law hows! no other preſumptive evidence, but the going 
10 bk in time of Divine ſervice, or to market in market: time. Now, to 
hes to this the point in hand, it is not pretended that the defun& went to 
the kirk; and, with reſpectito the market, the Croſs is no market-place for 
any thing whatſomever : : the town has ſeveral other places for ſelling com- 
modities, and to which theſe muſt be brought before they are ſold; nay, 
2 acting otherways are puniſhable. But, ſuppoſing it were a mar- 
et-place, the defunct's coming there is not enough, unleſs it appear he 
came in market-time ; for, if it was not the market-day, the coming to 
the market- place goes for nothing. Now, here the proof is ſilent WERE 
day of the week the defunct walked. at the Croſs. 
Anſivered for the diſponees : If by reconvalefeenee the Pore mean 
an ahſolute recovery, ſo as to be out of danger of dying of the diſeaſe, no 
| fach thing 1 is FR ; the legal reconvaleſcence | s only to be fo far free 


from 


[ u 1 
5 8 1 of the diſtemper, that v man may ehe. his ordinary 


meet, and buſineſs is done. If the granter can do this, without failing 
in the attempt, or being defeated by it, he is deemed out of the caſe of 
deathbed ; which is Lord Starr's opinion, who treats this very queſtion, in the 


. decifion 26th February 1669, Pargellies; where the Lords aſſoilzied from 


from the reduction, 8 there was a proof of the continuance 
of the ſickneſs, in regard the defunet went to {i market unſupported ; 
which holds with greater force here, as the granter came to the Croſs 
without any particular view to validate the deed. _ Nor is it to the purpoſe, 
the diſeaſe was then upon him; ſeeing its effects. were ſuſpended, ſo as 
they did not hinder him from going about his buſineſs : were it other- 
ways, this abſurdity would follow, That perſons ſubject to the gout and 


gravel, and who often go abroad with 4x ailments upon them, would be 


conſidered as on deathbed. _ 

lo the ſecond it was anſwered : In fact, the el ſtands in the 

market- place, altho the Magiſtrates. have appointed, for the conveniency 
of the lieges, other places for ſelling commodities; at the ſame time, the 

area round it is the only place where herbs and fiſh are ſold, and where 


the merchants keep their Exchange. Laſtly, As to the obſervation, That 


it does not appear the Earl was there upon a market-day, it is ſufficient to 
obſerve, That, from ſome circumſtances of the proof, it is probable it was 


not on a Sunday; and the reſt of the week, there | is a  iſh-market and 
daily Exchange held about the Croſs. | 


1 be Lords es the * o redubSion. 


Ns XXXVI. e eee eee N | November 25. 1736. 
| John Weir contra Ju, Parkbill | 
_ Donation cant be hu, 5 a Writing i in the 1 Perm EN a Bill. 


* by you to me, as your Fart huſband 3 you; oats thankful 


„payment, and oblige your humble ſervant.” (Signed) Jabn Meir, and 
addreffed to, and accepted by, the faid Mary Meir. 


Againſt. this writing, it was ogjeded: That the ſame was void, for want 
of writer's name and witneſſes; it being no bill in re mercatoria, but a 
plain gratuitous obligation, as appeared from the words of it: neither 


(94h did 


affairs: ſuch as going a journey, or to kirk or market, where multitudes 
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did it prove its date; and ſo, if a true writing, might have been granted 
after the defender's marriage, in which cafe he could not be liable. In 
ſupport Whereof, it was obſerved, That the extraordinary privilege grant- 
ed to bills, of their being probative without the legal ſolemmities, ariſes only 
from their utility in commerce; but where they are not in re mercateria, 
as in this cafe, there is no reaſon for ſuſtaining or giving them any ſuch 
privilege. On the contrary, they ought to be diſcouraged, as dange- 
rous to property, by opening a door to maniteſt frauds. Another reaſon 
for allowing extraordinary privileges to bills in mercantile affairs, is, That, 
by their nature, they are not to lie over, but to be ſpeedily negotiated ; 

and fo, if falſe, may be eaſily ſubject to challenge: but, if it be allow- 
ed to take a bill in place of a bond, where there is no mercantile deal- 
ing, and for no conſideration in money; there is an end of our law, 
which has introduced the ſolemnities of writings as neceſſary for the ſecu- 
rity of the ſubject. Agreeable to theſe principles, it was found, That a 
bill was not a legal method of conſtituting a debt or legacy, in ſo far as 
it was gratuitous, 13th February 1721, Hutton: which is extremely ſimi- 
lar to the preſent queſtion; ſeeing, by the tenor of this obligation, it is 
no other than the acceptance of the burden of a legacy. Now, no reaſon 
can be given why a bill for a legacy ſhould be void, for want of the ſo- 
lemnities, and that one undertaking the burden of a legacy ſhould ſtand 
good. In ſhort, the very nature of a bill, is to be for value; and, if it 
dear to be ſo, that may be ſufficient to ſuſtain it, becauſe the preſumption 
zs on the ſide of the writ ; yet, if in gram it bear not to he for value, 
but for a gratuitous cauſe, there it ought to have no privileges; if it were 
otherways, all contracts might be turned into bills. Conform to this rea- 
ſoning, it has like ways been found, That a bill, granted in the way of 
donation, mortis cauſa, was void, gth November 1722, Fulton; where it 
was admitted, That, if it had expreſſed the cauſe thereof, ſo as to point 
out that the ſame was a gratuity, it would have been void: now, in the 
- preſent caſe, this writing is elo de ſe; it is not an abſolute draught, not 
fo much as in the form of a bill for value, but bears its cauſe to have been 
a verbal legacy, which, it is pretended, the accepter's huſband left to the 
drawer, and which ſhe could not have been obliged to pay. It is upon 
the ſame foundation, that bills, bearing annualrent and penalty, are void; 
ſuch ſtipulations not being ſuitable to the nature of the obligation. 


. 


As to the laſt part of the objection, it was obſerved, That, if ſuch ob- 
ligations were to prove their dates, no huſband could ever be ſecure a- 
gainſt the deeds of his wife; it being ſo eaſy to antedate them, eſpecially 
for gratuitous cauſes : nay, every reaſon that makes holograph writs not 

prove their dates againſt an heir,” conccurs in ſupport of this part of the 
objection. FFF!!! TAG 00; MOR 7 

Anſwered for the purſuer : There is no foundation in law for main- 
taining, That a bill, given by way of pure donation, - will not be valid: 
May not a man, who intends to make a preſent of - a hundred pounds, ac- 
cept a bill for the payment of it? ſurely that will be as obligatory upon 
him, as if it were for value: the purſuer is at a loſs to find out a reaſon 
for doubting ; ſeeing, if a man, who was not debtor ab ante, can gratui- 
touſly make himſelf ſo by a bond; it is inconceivable why he ſhould not 
be able to accept a bill for that ſum. The law gives force to all inland- 
- bills or precepts in general, without diſtinguiſhing whether for value or 
not; and therefore the preſent one, tho it were gratuitous, is ſecure a- 


gainſt 


„ N 


/ 


, 


65 7 


* 


gainſt this objection: at the ſame time, it is not altogether ſo, being 


granted in implement of her huſband's requeſt, to whoſe effects ſhe ſuc- 


ceeded ; had ſhe paid the money, it could not have been repeated con- 


diftione indebiti; conſequently, it is evident, the bill was binding on her; 


and, of courſe, muſt affect her huſband, who cannot pretend to take her 


eſtate, without the burden of her debts. It is true, that, where the form 


of the obligation has deborded from the common nature of bills, and 


parties have ſought, under the colour thereof, to create a different con- 
tract, the Court has juſtly diſregarded ſuch writings; but, when there is 


a drawer and accepter, and a fixt term of payment of a certain fum, which 
properly conſtitutes a bill, it has never yet been found, that ſuch writing 
is not intitled to the uſual privileges. Indeed, a bill to pay a ſum of mo- 


ney, after the accepter's death, accepted in truſt, that, if the party did 
not then die, it was to be given up; and, if he did die, the ſame ſhould 
ſtand as a legacy, was declared void in the caſe between Fulton and Clark ; 


becauſe obviouſly this tranſaction was the making a will, and not the ac- 


ceptance of an order to pay a ſum of money: as this was the fact, it a- 
mounted to no more than a legacy or mortis cauſa donatio; and therefore 
the Court, very juſtly, would not ſupport the writing: but here the 
draught is pure and fimple, having no quality or condition to difference it 


from the common ſtyle and nature of bills; wherefore it muſt ſtand as 


long as the a& 1696. An obligation likeways to pay a ſum of money 
with annualrent and penalty, 1s clearly a permanent ſecurity for money in- 
tended not to be paid, but to lie at intereſt ; and therefore is directly oppo- 
ſite to the form and nature of a bill: ſo that, tho' it may be conceived in 


appearance by way of draught and acceptance to intitle it to the privilege 


of one, yet, in reality, it is not a bill; and the ſuſtaining it as ſuch, would 
encourage conceiving permanent ſecurities in that form, which might be 


attended with great danger. With reſpect to the hazard to which the, 


lieges would be expoſed if ſuch deeds were ſuſtained, from the impoſſibi- 
lity of diſproving their dates, it was acknowledged, they were undoubted- 
ly liable to many abuſes: but that was nothing to the purpoſe; ſeeing the 
ſtatute has ſaid, That they ſhould be valid; and thetefore, ſo long as it re 
mains in force, ſuch conſiderations can have no weight, | 


The Lords found, 7 hat a Aonati * could not be conflitute by a writing in 


form of a bill ; and that there was no onerous cauſe for the writing 


produced. = 


1 
Eo nn November 26. 1736. 


Archibald Campbell, Merchant in E dinburgh, contra Gilbert 
Ramſay Bailie in Kelſo. . 


Does the Penalties in the Af 1701, reach other Caſes than thoſe which are 
therein particularly enumerate ? : 


25 1 E aid Archibald Campbell ſet out from Edinburgh to London, alongſt 
with Mr. Jeſepb M Kenzie; but, when they came to Kelſo, an in- 
| R 
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Formation, ſigned by Quarter -Maſter Stewart, &c. was giyen in to Mr. 


Ramſay as Bailie of that place, ſetting forth, That Campbell had clan- 
deſtinely carried away Mackenzie from his wife and family; and that he 
had like ways prevailed. upon him to carry off ſeveral writs and evidents of 
his eſtate; therefore, praying a warrant to detain Campbell until he ſhould 
find bail not to carry Mackenzze away with him, and to anſwer to a com- 
petent court for what he had already done. 

In conſequence of this information, the Bailie granted a warrant; in 


virtue whereof, Campbell was incarcerate; but, upon finding bail, he was 


liberate. After which, he brought an action againſt Ramſay for wrongous 
impriſonment; wherein the Lords found his proceedings illegal and op- 
preſſive; Campbell then inſiſted for the penalties in the act 171. 
Pied for the Bailie: That this caſe does not fall within the ſtatute; 
ſeeing wrongous impriſonment, in the ſenſe of that law, is no other but 


impriſonment without a warrant expreiling the cauſe. for which the party 


is committed, ot the refuſing to admit to bail in caſes not capital, or the 


undue delaying of trials, as is more particularly mentioned in the act, 
which is likeways evident from the preamble ;, whereby. it appears the 


LS 


mitments, or in the ſetting at liberty. 


legiſlature had nothing in view, but to correct abules in the form of com- 


Anſauered for the purſuer: There is no doubt the ſtatute intended to 
give a remedy to certain particular abuſes; ſuch as committing a perſon 
Without any warrant of commitment, &c.: but, tho the law expreſsly 
guards againſt theſe particulars, yet the general ſcope thereof is, to pro- 


tect the liberty of the ſubject, by reſtraining all manner of undue or un- 


warrantable commitments; and, it being impoſſible to enumerate, parti- 


cularly, every caſe againſt which a remedy is intended, therefore it ſubjoins 
a general clauſe, extending the pains to all caſes of confinement, not 


= either conſented: to by the party, Or inflicted after trial by ſentence 5 | 


whereby every impriſonment not authoriſed: by law is comprehended. 
And, as the preſent caſe falls not within any of the exceptions fpecified in 
the ſtatute ; ſo, of conſequence, the- pains thereof muſt reach it, as the 
fame has been found to have been illegal and opprefive. 
The defender replied: The words of the claule referred to, /ball be ex- 
tended to all confinements, imports no more, but that all the proviſos, &c. 
{hall take place in every confinement, tho it was to one's own chamber; 
and the exception ſubjoined thereto, points out that the clauſe refers to 
commitment without a wartant expreſſing the reaſons thereof, and to no 
other delinquency; becauſe, in theſe excepted caſes, where either the 
party conſents, or. impriſonment is inflicted by ſentence after trial, there is 
no need of a ſigned information, containing the reaſons of impriſonment; 
therefore it cannot be conſtrued to extend the ſtatute to caſes which are not 
contained therein, or to the penalties of. the law where there is no contra- 
vention. Da i e NE op e 


Wer Lords found, That this caſe did not fall under the af? of parlioment 


anent wrongous impriſonment. 


Ne XXXVIII. 


[ 
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1. Summar Application. 2. Eſquire, is it a good Dęſgnation? 3. Ho- 
J VCTF 


TA E faid James Hepburn, as heir to the entailed eſtate of Humbie, 
E intented a proceſs againſt his father for an aliment: during the de- 
pendence whereof, he offered, That, in caſe the defender would make 
over to him, during their joint lives, the growing woods upon the eſtate, 
he would find ſecurity to pay him a certain ſum yearly, and content him- 
ſelf with the ſuperplus profit in lieu of any other demand. Humbie ac- 
cepted the offer, and the Court interpofed their authority to the agree- 


ment: however, ſome differences having arifen thereafter betwixt them, 


they ſubmitted the ſame to an arbiter, who pronounced a decreet-arbitral 
pretty much. on the ſame plan with the decreet of the Court of Seſſion, 
and which, inter alia, contained the following claufe: That, if two 
te terms payment of the money ſhould run unpaid, then the ſon was to 


ce loſe his right to the whole woods, ipfo facto, without need of any de- 


« clarator.” In virtue whereof, the fon obtained poſſeſſion ; and, having 
run two terms in arrear, Humbie elder Gy by petition to the Lords, 
craving, That the wood already cut might be fequeſtrated; which being 
remit to an Ordinary, the ſon. objected, That it was altogether irregular to 


ſeek implement by way of ſummary petition ; ſeeing every claimant in the 
Court muſt follow out ſome known method of proceſs, ſuch: as charging 


on the decreet-arbitral, or raiſing a declarator ; but ſurely a ſequeſtration 
could not be awarded, it being contrary to the rules of law to ſtrip any 
perſon of his right upon a bare allegation in a ſummary petition. 24%, 
The decreet-arbitral is void, one of the witneſſes to the ſubmiſſion beivg 
only deſigned Eſquire, which, by the law of Scotland, is no defignation. 
Anſwered for Humbie. elder: That, as the irritancy was incurred, it 
was competent for him to apply for a ſequeſtration, the ſubject being pe- 
riſhable by imbezzlement, &c.; more eſpecially, as the decreet-arbitral 
expreſsly provides, That the ſon ſhall loſe his right, in caſe of an irritan- 
cy without declarator. A clauſe that would be effectual in the cafe of a 


tack or contract; tho” perhaps a right of fee to lands could not be irritated 
without a declarator: but; e ſuper abundant, he has like ways execute 


one, which he herewith repeats. And, as to the objection touching the 
deſignation, it is believed, the ſame can infer no nullity: but, to ſuperſede 
the neceſſity of determining that point, it is ſufficient to obſerve, That 
his ſon has homologate the decreet-arbitral by repeated acts; whereupon 


the Ordinary found, That, if the irritancy is incurred, it is competent for 


Humbie elder to apply for a ſequeſtration ; and, before anſwer to the ob- 
jection to the ſubmiſſion, allowed a proof of the homologation ; which, 
when it came to be adviſed, the Lords found relevant and proven. 


Againſt this interlocutor, Humbie younger reclaimed, infiſting again 


upon the objections moved before the Ordinary; and particularly, That, 
| | as 
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as the ſubmiſſion was ws. 4 in we of the LY not being duly de- 
figned, fo, unleſs the proof of the homologation imported ſome acts or 
deeds of his {which it did not) equal to, or of the ſame force with the 
ſubmiſſion, it could not avail in order to eſtabliſh a compromit betwixt 
them; therefore the queſtion behoved to be conſidered as upon the foot- 
ing of the ſubmiſſion alone, which being void, could bear no faith in 
judgment; and, of coarſe, no decreet-arbitral could follow thereon. In- 
_ "deed, where the writing is execute according to form, altho' it may be 
liable to ſome exceptions, the queſtion admits of a different conſideration; 
ſeeing, in ſuch a caſe, the party to whom the exception is competent may 
wave it by ſome act or deed which may be. pled as an homologation there- 
of; but it is not ſo obvious, how a deed, abſolutely void, and which can 
bear no evidence in judgment, is a proper ſubject of homologation. 1) 
Humbie elder anſwered :. That he admitted there were no acts of bomolo- 
5 gation proven, ſu cient by themſelves to make a ſubmiſſion, unleſs the wri- 
ting which is called informal, is taken along; but, after the different acts that 
have been proved, his ſon cannot now be heard to plead that the ſubmiſ- 
ſion is informal ; ſeeing it does plainly appear from the evidence, that he ac- 
quieſced in the deſignation therefore he is barred from objecting. To 
illuſtrate which, it was obſerved, That there were ſome ſolemnities intro- 
duced by law for univerſal utility, ſo eſſential, that it was not in the power 
of parties to diſpenſe with them: but, as to other formalities, which are 
only calculated as checks for the ſecurity of parties againſt frauds, e | 
larly againſt forgery, ſuch being ſolely provided for the uſe of private per- 
ſons, the general law is not concerned with them, it is not pars judicis to 
take notice of them; ſeeing the private parties may inſiſt upon, or wave 
them at pleaſure; and of this ſort are all objections to the deſignation of 


witneſſes, ſuch * a intfpquped ** the act h for their be- 
nefit allenarly. 


The Lord: at 


10 1 1 December 1 BY 
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N © Inlay having become hound as cautioner, in a hand + preſentation, 
| to preſent the perſon of Archibald Hamilton t a "7 certain; 
other ways to pay the debt. 
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The Ge drcs of Jon Moone Merchant 3 in x Calton, contra 


Hugh Broomfield. 


An Arreſtee may prove any an of Chnipenſation by the common Debtor? 4 
| Oath, tho' bankru pt, that was agar before the _ ng on the Arreftment. 


. E aid Broonfeld bein g debtor to Momiie, both by bond and bill, 
and likeways in an oe accompt, he, in payment of theſe debts, ad- 
vanced money, and furniſhed goods to Moonie ; who having turned bank- 
rupt, arreſtments were laid by his creditors in Broomfield's hands; and, in 
the forthcoming thereon, the debt being referred to his oath, he acknow- 
ledged that he owed to the common debtor money, by bond and bill, and 
like ways an open accompt to an uncertain extent; but added, That be- 
fore the arreſtments, he had made payments and furniſhings to Moonze, 


which, by an accompt ſtated betwixt them after the A reduced 


the batuiics to fo much. 


Whereupon the arreſters pled: T hat the oath? was probative againſt the 


defender, in fo far as he has owned that he owed ſo much by bond and 
bill, Sc.; but, with reſpect to the quality adjected thereto, of the pay- 
ments and furniſhings made by him to Moone, it was extrinfic, and not 


competent for him to depone thereon ; 3 as it neither was, nor could be, re- 
ferred to- him, the reference being in common form, ſcil. what he was 


due to the common debtor at the time of the arreſtment; and, if his 
- own oath, without ſome other inſtruction, were ſufficient to extinguiſh the 
bond, it would be in the power of any perſon, to whoſe oath a debt was 
| referred, to create another by a ſimple averment to balance it. 
Anſwered for the defender: That having referred the extent of the 
debt to his oath, and he having accordingly ſworn;. That the balance was 
only ſo much at the time of the arreſtment, there was an end of the 


queſtion ; ſo that he could not be liable for any more. But, 2do, if need- 


ful, he offers to prove the verity of the furniſhings, and money-payments 
by Moome's oath. ; 

Replied for the arreſters : That, in effect, they are legal affigneys; and, 
as voluntary ones cannot be hurt by the oath of the cedent; ſo neither 
ought they, e. g. if Meoonie had aſſigned the defender's bond, it would not 
have been competent for him to object articles of compenſation probable 
by Meonie's oath : he behoved to anſwer the e and operate payment 
of his counter- claim the beſt way he could. 

Duplied: There is a great difference betwixt an onerous aſſigney or 

indorſee, and an arreſter; for the firſt purchaſes the right, not ſo much 
on the faith of the cedent, as becauſe he ſees no part of the bond or bill 
marked received on the deed itſelf; but an arreſter, who tries to affect 
ſubjects where he can find them, muſt take them juſt tantum et tale as they 
are, under all the burdens they belong to his debtor ; therefore his oath 
muſt be as competent againſt the arreſters as it would be, if the queſtion 
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e before it is liver to the er or put into the Regiſter? _ 


H E 8E parties 169 5 jv a De Ne betwixt. hos 4 
an Arbiter, he pronounced his decreet - arhitral therein a ſhorttime be- 


3 the ſubmiſſion expired: after Which, Simpſon, having got notice 
what the terms of it were, alledged, That the Arbiter had forgot a ma- 


terial article, whereby he was greatly leſed by the decreet; therefore he 
gged, That the Arbiter would either review the ſame, as it was ſtill in 
his Clerk's hands, or not give it out, unleſs the other 7 1 would agree 
again to ſubmit the affair to him: but the Arbiter, judging he was functus, 
refuſed to alter; whereupon Simpſom inſiſted in an exhibition and reduction 
thereof, as being an undelivered evident, or that the Lords would find and 


declare the Arbiter, had till a power to make e or 70 the de- 
creet;, 


The arguments. urged for the purſuer . were: Tbat, until a an Arbiter 
publiſh hie decteet, it is in his power to make it effectual or not as he 


pleaſes; ſeeing it is the due publication thereof, by delivery to the par- 


ties, or putting it in the regiſter, that can render it a decree; and, of 
conſequence, unquarrellable by the regulations 1695. If indeed it had 
proceeded on a ſubmiſſion, obliging the Arbiter by his acceptance to de- 
termine, the queſtion might have been different; ſor then what he did 
would not have been a diſcretionary, but a neceſſary act; as the parties, 

in ſuch a caſe, would have had a right to exact a decreet, which the Ar- 
biter could not have with-held from them, whether he was ſatisfied with 


it or not: but the ſubmiſſion whereon this decreet proceeded bears no 


ſuch clauſe: it was in the power of the Arbiter either to pronounce his de- 


cree or not; and, as this was optional to him before giving judgment, it 


follows, that he might legally refuſe to publiſh ; it after it was figned ; more 


_ eſpecially, conſidering that, before a decreet is given out or publiſhed, it 
does not belong to the parties, but to the Arbiter, who may do with it as 


his own judgment directs, juſt as in the caſe of a bond or other deed, that 
one could not have been compelled to ſubſcribe; which, however, when 
ſubſcribed, may {till be rendered ineffectual by not delivery. Nor does it 
make any difference betwixt the two caſes, that the Arbiter may be thought, 


by accepting the ſubmiſſion, to be under a natural obligation to give forth 


his decreet ; ſeeing ſuch obligation does not produce any action in law, 


whereby he can he compelled to doit ; and conſequently he may refuſe 


to make it effectual when ſigned; a doarine which likeways holds in ju- 
dicial 


dicial deeds,, as every judge may cancel an interlocutor figned by himſelf 


V nm ucts ods atelier - 51.4 
Anſwered for the defender: Where publication is introduced by ſta- 
tute, as in the caſes. of interdictions and inhibitions, fuch deeds are not 
perfect until they are publiſhed ; but no law makes it neceſſaty towards 
the completion of a private deed or contract. Indeed, delivery of a writ 
is ſometimes requiſite in order to make it effectual; but, if it is out of the 
granter's hands, the perſon, in whoſe favours it is conceived, has a right 
to ſue for exhibition and delivery, without neceſſity of proving it was de- 
livered, as that is preſumed ; but, Where the deed is obligatory! on both 
ſides, as in mutual contracts, ſuch writ is effectual, without delivery: 
the application of all which to the preſent caſe is obvious; ſeeing this de- 


legal effects, the ſame as if the parties had covenanted what the Arbiter 
decreed; hence it follows, that it was a compleat deed from the moment 
it was execute, without the neceſſity of delivery, and, after that period, 
While it was in the Arbiter's keeping, be muſt, from the nature of the 
thing, be conſidered only as cuſtodior for the parties. In the next place, 
with regard to what the purſuer prays, That the Lords would declare the 
Arbiter has ſtill power to review or deſtroy the decreet, it is ſufficient to 


cannot communicate, or give to another, a right which they have not; 
and, if he ſcruples his own power, that is what cannot be helped; their 
being no clauſe in the ſubmiſſion whereby he can be compelled to proceed 
in any one ſtep of the arbitration. At the ſame time, the decreet is ſo 
well founded, that, if it were not the hazard of being involved in a law- 
fuit, the defender would have no ſcruple in conſenting to open it. 


The Lords repelled the reaſons of reduction. 


* 


„.. FA o December 14. 1736. 
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Wright in the Gorballs. | 


Does the Penalties in the AF 1 701, reach other Perſons than Magiſtrates or 
CCC ²˙ Lav," [> 2 fo $þ 25345 


„* . 


Lords found the purſuer was unwarrantably impriſoned, Sc. and that a 
e double of the warrant of commitment was refuſed to him, altho' de- 
e fired; and found it proven, that the defender was acceſſory thereto 
te and find it not proven, that he had any warrant for ſo doing; which 
te the Lords found relevant to ſubje& him to the penalties in the act of 
te parliament anent wrongous impriſonment ; therefore, &c. . 
The defender | reclaimed, upon this ground, That any irregularity he 
had ignorantly fallen into, ought not to ſubject him to the penalties of the 
act 1701; becauſe it was intended only to reſtrain the abuſe of power in 
Magiſtrates or other officers of the law, who are intruſted with the N 


 creet is, in virtue of the ſubmiſſion, à deed of mutual conſent, and, to all 


obſerve, That, as ſuch power is ſolely lodged with the Arbiter, the Court 


Thomas Paterſon Wright in Glaſgow, contra Fohn Anderſon 
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IN the proceſs at the purſuer's inſtance, againſt the defender, for wrongous 
_ * impriſonment, a proof having been led; at adviſing thereof, © the 
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ting their fellow-fubjedt to pr 


of commit priſon, as is evident from every part 
of it; particularly, the clauſe anent * impriſonment in order to trial, 
« by a warrant in writ; the admitting perſons to bail, &c.” And like- 
ways, from the additional penalty over and above the fine; vis. that 
4 perſons guilty ſhall loſe their offices.” None of which things are ap- 
plicable to à private perſon, ſuch as the defender, who is clothed with 
no authority, and who has no office to loſe: neither was there any occa- 
fion to guard againſt incroachments on liberty committed by private per · 
ſons, as that is what rarely happens; but, when ſuch abuſes do occur, 
they can be ſufficiently reſtrained by the common rules of law, whereby 
every riotous or illegal proceeding is liable to be puniſn etc. 

Anſwered for the purſuer: The deſign of the act was general, to pro- 
tect the liberty of the ſubject, Whieh, when inereached upon by a Ma- 
giſtrate, is no doubt a breach of duty; but it is ſtill an higher offence, 
when committed by à private perſon; as he thereby aſſumes to himſelf a 
power which is one of the chief characteriſtics of magiſtracy: beſides 
the clauſe extending this act to all confinements, not either conſented to 
by the party, or inflicted after trial by ſentence, ſhows, that the ſtatute 
was not intended to be confined to officers of the law; and indeed, with- 
out that, the act would have been very imperfect, if liberty had been ſe- 
cured againſt judges, but inſecure againſt private perſons, who have no 
authority at all. Neither does the clauſe anent loſs of office, ſhow, that 
only Magiſtrates were in the view of the legiſlature, no more being there- 
by intended, than that the offenders ſhould loſe their office, whether it is 
an office of magiſtracy or any other wWhatſome ver. 


The Lords adbered. 


24 
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Sutherland of Rearqubar, contra Mr. Francis Robertſon 


Is one, obo is bound with another to leave 4 Houſe in the ſame Condition be 


received it, liable, if it is burnt by the other's Fault? 


Earguhar ſet to the Mrs. of Gees, and the ſaid Mr. Robertſon her ſon in 
law, his lands and manſion-houſe of Rearqubar; the chief articles of 
which, ſo far as concerns the following diſpute, were: That they 
« ſhould leave the manſion-houſe in as good condition as they received it; 
« and likeways the lands, at their removal, in as good tenantry as they 
„ pot the ſame: as alſo Rearqubar obliges himſelf to keep them in 
<< peaceable poſſeſſion of the lands, &c. during the currency of the leaſe; 
t for the which cauſes, and on the other part, the ſaid Mrs. of Gees and Mr. 
« Robertſon, for himſelf, and as taking ok in and upon him for her, 
bind and oblige them conjunctly to content and pay, &c.” - Purſuant to 
this tack, the Mrs. of Gees entered to the poſſeſſion of the Mains and 
manſion-houſe of Rearqubar ; which laſt being ſoon thereafter burnt 
down, Rearquhar brought an action againſt her and Robertſon for repairing 
the damage ; wherein © the Lords found, upon adviſing the proof ad- 
tc duced for both parties, That the defenders were in culpa, in ordering 
| c fire 


VV „ * 
ee fire to be put to a heap of rubbiſh, or crumbs of peats near to the 
houſe; and ſuffering the ſame to continue burning for ſeveral days toge· 
er ther, immediately before, and on the day the houſe. was burnt; and, 
4 no other cauſe of burning the houſe being proven, find it muſt be 
preſumed to have been occaſioned: by the burning of the ſaid heap; and 
"ISS? 9 ren lone thingy ei ics nyo 
© Robertſon” reclaimed, and pled': That, as he reſided in his pariſh of 
hne, twelve miles diſtance from the houſe, and had no knowledge of, 
nor acceſſion to burning the ſame, he could not be liable for damages a- 
riſing from the Mrs. of Gees delict. To inforce which, it was argued, 
1470, That, when a houſe poſſeſſed by a tenant is burnt down, he is not 
thereby, without further, liable to make good the heritor's damages, 
the general preſumption of innocence throws the ous fprobandi upon 
the heritor, and, if he fails, the loſs muſt lie on himſelf 3 principle 
which is alſo eſtabliſhed by the above interlocutor. And, as a conſequence 
of this, it was argued, 240, That, tho' a tenant is bound to keep the houſes 
in a habitable condition, and to leave them ſo at his removal; yet ſuch 
obligation will not ſubject him to the damages ariſing from fire; the im- 
port thereof being no more than ſartum tectum ſeruare. 3/10, Where a 
tenant's houſe is burnt down by the deed: of a third party, he is not bound 
to make good the damage, no more than if the conflagration had hap- 
pened by lightning: for inſtance, a tenant is not liable for the delict of 
his ſervants, noxa tenet” ſuos auctores. And, 4to, upon this principle, when 
it appears by the conception of the tack, and the ſituation of the parties, 
that it was not intended the tackſman ſhould poſſeſs by himſelf, but only 
by others; in ſuch a caſe, if the houſes ſhould happen to be burnt by the 
fact and deed of the poſſeſſors, they, and not he, would be liable: now, 
to apply theſe things to the preſent caſe, it is obvious, from the clauſe in 
the tack, «whereby the tenants are obliged to leave the lands at their re- 
ee mpval in as good tenandry as they received the ſame ;” that it was not 
underſtood the tackſmen ſhould enter to the natural poſſeſſion; ſeeing, 
with reſpe& to himſelf, it could not be, the duty of his office neceſſarily 
obliging him to attend his charge at twelve miles diſtance from Rearqubar: 
ſo that this leaſe was rather an aſſignation to the.rents, than a proper tack 
of the lands; wherefore, as he would not have been liable, if any of the 
tenants had wilfully or careleſsly burnt their houſes, ſo he ought not to be 
anſwerable for the deli& or culpa of the Mrs. of Gees, who, tho' joined 
in the tack with him, does not ſign it: and, altho' he put her in poſſeſ- 
ſion of the houſe and Mains, it does not follow that he ought to be lia- 
ble for her delicts any more than he would have been anſwerable for the 
culba of any other tenant. It is true, that, if ſhe had allowed the houſe 
to go into diſrepair, he might have been liable ex contractu: but here the 
eaſualty aroſe from her delict; conſequently it can affect none but her- 
ſelf. = nd hs 2 | 
Anſwered for the purſuer: By the tenor of the tack, it was plain, both 
Mr. Robertſon and the Mrs. of Gees were conjunct tackſmen of the whole 
lands, &c. and that they might have taken the ſame into their poſſeſſion, 
the purſuer being bound to maintain and protect them therein; nay, the 
_ clauſe obliging them to leave the lands in as good condition at their re- 
moval, Sc. was calculated for that very purpoſe, viz. in caſe they ſhould 
turn out all the tenants; that, in ſuch an event, they became bound to 
bring. in others as good as them in * place: but, allowing the fact 5 
pd | | . 8 ; | — 
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be, that the mk not to enter to the natural poſſefſion, it cannot 
avail Robertſon ; ' ſeeing, with regard to the manſion-houſe, both of them 
were bound to leave it in as good condition as they received it; and it is ob- 
vious, that, as he took the whole burden on him, and is the e 

to the tack; ſo he was looked on as the ſole tackſman; a 
without which the purſuer would not have entered into the — com- ; 
 fidering the Mrs. of Gees's circumſtances are ſo low, that it would have 
deen improper to have relied on her; in conſequence therefore of this ob- 
ligation, the defender was bound to take care that no damage, ariſing —4 
ther from his own or her fault, ſhould befal the houſe, and to provide a- 
gainſt every accident which might hove been eaſily prevented. And — 
the Mrs. of Gees ought to be conſidered as a ſubtenant for whom Robercſon 
is anſwerable, conform 7 ee laid down L. 11. De loc. cand. and 
Sande, lib. 3. tit. 6. De ſin. 9. It is in vain then for the defender to 
zelter himſelf under the brocarc ur trnet, Sc. ſince he came under the 
— — with her, vis. to t, to the utmoſt of his power, 
the ruin of the houſe: nor can his living at ſome diſtance palliate the he- 
glect; ſeeing he ought to have inquired often about the condition of the 
farm, which, if he had done, the fatality that happened might heve been 
| prevented. Neither is there any foundation for diſtinguiſhing 
preſent caſe, and the allowing: the houſe to go into diſrepair; ſeeing he 
the purſuer inſiſts upon, is, That, by virtue of the defenders _ 
obligement, he became. bound N mn the Mrs. of Gees, asf 
ſelf, to take care to p the manſion- from all danger * 
zards whatſomever: and, ane dane liable in he coſe H. 
gured, becauſe of her culpa; for the fame reaſon, the like judgment falls 
to be given in the preſent queſtion; eſpecially as he cannot pretend that he 
acted the part of a 2 man, in allowing the houſe which had been 
ſet to him, and conſequently under his care and protection, to be in ſuch 
imminent danger for upwards of twelve ar ack the time- > which the — 
N continued to burn. £34 | om 


1. Lords fond Mr. Francis — conjuntty aud e laut 
with "we _ Gees. 3 B39 | 
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Com petition, Margaret Greenock with John Greeneck, 
T einds ol zo the Heir of Line, and not fo the Heir Ui Conqueſt, 


H E point controverted betwixt theſe die, was, Whether teinds 


aſcend to the heir of conqueſt, or go- along with the land to the heir 
= line? | 


1 wo the latter: That he ſucceeds to every thing which is not 
18 ppropriate to the heir of conqueſt, whoſe right depends allenarly 
e wig _ Luoniam Atach. by which it is provided, „That, if 
rethren, and the mid brother deceaſing without heirs 

« of his body, his eldeft brother, firſt begotten, ſhall ſucceed to his land 
« and tenement, and not the after born or brother.” And, 


Now, as the old hw: men- 
tions only lands and tenements, nothing but what was conſidered as rights 
of lands at that period can belong to the heir of conqueſt ; teinds there- 


fore, which are ſolely a burden upon the fruits, do not fall under theſe 
ſtatutes ; 


1 
\ 
\ 


— . 

| ſtatutes; more eſpecially as they were not in private patrimonio at the 
time, being then the peculiar patrimony of church-men, not tranſmiſſible 

by ſucceſſion or conveyance ; and that nothing befals the heir of conqueſt, 
but what can be brought under the deſcription of theſe antient laws, is 
founded upon the practice of the Court; ſeeing it is from this principle 
it has been found, That tacks, penſions and — excluding executors, 


fall to the heir of li neee. rt ye 1 5 
Beſides the general point, it was urged: That the particular circum- 
ſtances of the caſe behoved to determine the queſtion the ſame way, in ſo 
far as the proprietor of the land, the ſame day that he took a precept of 
clare conſtiat from the ſuperiour, whereby he and his heirs are obliged to ap- 
pear at the ſuperiour's courts, and ſubjected to be judged there, for any 
dloodwits which may happen amongſt their tenants, did like ways obtain 
a diſpoſition to the teinds from the ſuperiour, who was alſo titular, by 
. which-the- proprietor, his heirs, tenants and cottars, are bound to anſwer 
to courts, and rform other ſervices, as at length is ſpecified in the pre- 
cept of clare 2 or other rights and ſecurities of the land; whereby 
it is plain the heirs in the diſpoſition were intended to be the ſame as the 
heirs in the precept; becauſe, if the parties had it in their eye, that the 
teinds were to devolve to another heir than he that was to ſucceed in the 
lands, it was very irregular, inſtead of mentioning the particular duties 
and ſervices to be paid and performed for the teinds, to make a general 
reference to the rigbts that were to go into other hands, and which could 
not at all times be readily brought out to aſcertain the ſervices demanded 
from the vaſſals of the teinds. Beſides, the proprietor and his heirs, with 
their tenants and cottats, being bound to anſwer to courts, ſhows plainly, 
that the heirs therein mentioned can be none other than the heir of line to 
whom the lands were to deſcend ; ſeeing he could only have tenants ang 
cottars liable to preſtations. | _ T5 e 4 Y 
Pied for the heir of conqueſt: The diſtinction betwixt heritage and 
conqueſt is of equal ſtanding with the feudal law amongſt us; for, whe- 
ther we had that law immediately from the Normans or from England, 
Where it was introduced by them, it is highly preſumable that this noted 
diſtinction came alongſt with that law; ſeeing at this day it obtains in 
both countries; and, tho' it is mentioned in our old ſtatutes, this does not 
prove that the ſame was not the common law ah ante. The law of deathbed, 
which is acknowledged to have ariſen from cuſtom, occurs likeways in the 
book of Majeſty ; and therefore the determination of ſucceſſion in con- 
queſt cannot be looked upon as an exception from a general rule of ſuc- 
ceſſion in heritage to the heir of line; but both of them ought to be 
dome different rules of ſucceſſion coeval amongſt us with the feudal 
aw. 


It is true, that our antient ſtatutes only mention lands and tenements, 
conqueſt and acquired ; but theſe words are ſufficient to comprehend e- 
very heritable right: the law of deathbed ſays, Nemo poteſt alienare ter- 
ras ſuas; but yet, de praxi, every heritable right falls under the prohi- 
bition ; and thetefore there can be no doubt, That, where lands and te- 
nements are mentioned, teinds are eomprehended, which, both by our 
law and ſtile, paſs. under the denomination of ſeparats tenementa, the rights 
thereof being eſtabliſhed and carried down in the fame manner as lands 
by charter and ſeiſine. Indeed, before the Reformation, they were not 


in commercio; and ſo could not be deemed to fall under the ſtatute: but 
. thereafter, 


1 2 2 
. ˙ SH" x i 9 


* 
4 
H 
A 
* 
" 
* 
Mg 
+ 
wo 
1 
0 | 
' 75 
y n 4s 7 
g 216. 
* 7 
" l 
i; _ 
i 
* 9 x 
bor I 
1 
„ oY F = 
tre 

5 l 
* 

7 

8 
9 Ad 
i 9 
i » 1 
A7 
* | 
+: 400 
3308 
» 9 
$$ 
4 
ii 
7 7 
72 
11 
1 4. 9 

14 

' 1 
AY. 
N 
18 
-” 1 
F 
D 
TS 
*- "nod 
TY 8 

12 

35 
SEM 
i## 6 

* 
e 
* 
18 

* * 
iy 
* 
wy > 
8 

4 o # y 
8 N 

. +0 
x 

'Y 12 

KS 

- 487 
* 2% ; 
$4 * 
OP» 
= Fin 
+ 
ASC? # 
1 
* ly ES 4 
-: HS 
T8 
5 TW o 
1 
7 

Ra 
8 

9 "Þ 

4 kh 
41 

1 18.7 
1 
4 $5.2 

A WI 

" M2 
Wy * 

Ms 
N 

5 — 

A PF 

FR. 

5 3 5 

3 taK 
1 
1 

bur. 

4 1 
. 4 4 
F'y Fi * 

1 4; 

1 . 
a _ 
1%= 

5 WET 
3 

enn 

4; JOG 

e 

Fi £ 

4 54 

* bi 
4.4335 
1 ; 

p oY 37% 
33 1 

a 

1 

AIP 

Nha £6 5: 

5 THE 

. 7 fo 

8 
ee 

1 * 1-1 

Vee. ö 

: 8 

1 

N $114 

13 

8 \ 
82 
1 
a 1 

i 
\ ES 
#4 

24 11 
9 "1 wy 

#2-& 44 
p Jt 
$1. - 

at 
"us 
2 

3 737 

N 
ity 
* £ 4 

4 8 

"8, . * 4 
TH 
aan 
Be. 

3 "2 
1 
144 
11 4 
* 17 
1 
1 
8 
5 
2 
# 
is 
1 8 

5 

11 

We + 
7 
1 

3 
A* 

OY 
33 
Bes 1 
h 
£4 
oh 
IT 
5 

Lot 
* 3K 
+ $8. 
1 

"© | 
+8] 
1 
\ 9 
4 
4+FY 
my 
+ 
7 
29 
$i 
:H 
* 
4: 
11 
22 
, 
18% 
wh 
" et} 
l 
7 
9 


{ 

4 

x 
| 
70 ? 
17 


\ ds 
. 
by 
$. 4 
Fs 
y 
, 
I 
> 15 
10 
— 
b z 
8 * 
* 
? "5 
i} 9 
L's 
1 
vi? 
A 
£075 
Bk 
. 
13 
8 
1 
. 
o 

* 

5 

4 
* 
3 

$6. 

. 
8 
} +> 
1 17 
| 
” 
* 50 
: . 

1 
Ly 
6. 

8 
iT 
* 51 
14 
bn. * 
be 
TN 
7 

3 
$1 
y 
4 ry 
4 
4 
j 
| 
o 
* 1 * 
4 
7 15 
Br 
1 

89 

+ * 

1 N 

9 
92 
6 
al 
=. 
«v3 
iF EF 5 
1 
by 25 
1 : 
WAS 
LS 
e 
21-18 
EST © Me 
"1235 
2A 4 
\ 
r 

» N 


EUA (([ 2 —— * 
- an I" "2 — 8 
. —— 1 0 — — 


D ER ART 


9 > * > Te 
ray ole ores Aon Pry men 97 ee avs 5 a5 
a3 AY. Yue A BRILL Ce TITER we 


F 


Ae 


— NEE: .... 
822 2 1 "24 r 3 * 
— — — — — 


eivlemhiln: when y became” 0 


. — 


any ſubſtitution to theſe, it is 


: * 


Fa —x ² AN PR WO ING TORI ¹ð¹¹¹̃ i˙⁵ÜÄ Eu 
- , = — 5 how — — — = = 3 ” * : _ - 1 _—_ 2 — * * 3 7 * J ; ; : 
” - 


ſtatute; were it neceſſary, it 


jt 
if . 
** : 
N 
vil 
79 
44 
[il 
18 
It 
kad 
(TB FY 
. 
l 4 
xt! 
U 1 
48 
* 
«4; 12 
1434 


| Courtjuſtly 


Ne XLV. nag B kit tor zn 5 Ty Baule 17. 756. 


1 


cornn ercial, of wen they behored to. 
be comprehended under the old law. f 
As to the ſpeciality ariſing from the particular clenrattinces of the de, 
it was anſwered: The ſucceſſion ſettled by law is not to be varied and o- 
ver- ruled by ſo Might preſumptions of the intention of the purchaſer, 


where with certainty it cannot be affirmed what his intentions were, touch- 


ing his ſucceſſion failing iſſue of his own body, by neglecting to malte 
Yreſumable, he left the ſucceſſion to be 
governed by the rules of law: and it is of no import that the'heirs what- 


: | ſeever, mentioned in the right of the teinds, were to anſwer to courts, c; 
ſeeing theſe could be performed by the heir of conqueſt, if he ſucceeded 


to the teinds, as well as by the ſucceſſor in the lands; and, if both could 
perform the ſervices according to the tenor of their ſeveral rights, no ne- 
ceſſary conſequence can be drawn from the reference in the Aiſpotitlinito 
the precopt, that tending to no other purpoſe than to aſcertain” the ſervices” 


by the heir and ſucceſſors in the right to the teinds 3 


oſe * winds are „ 
tenementa denoted in the 


10wn that teinds are in no 
or of lands; and ten * 


_ + Rephed for the heir of line: It is not to the pu 
led tenementa or feuda, ſince — of the 


* 


legal ſenſe fenementa; as a difpolition of Solan 


was never ſuppoſed to comprehend teinds; and; if they do not _ vader! | 


a general deſcription of lands and tenements at this day, Ho is it poſſi- 
ble to maintain it could be 3 when _— were 8 peculiar Pro- 
1 churchmen-. iE 07 % gabi wii 15 2064] 
As to the argument drawn from — ot the 4 of 
death bed, it does not apply; becauſe that law is extremely uſeful: to the 
nation; therefore, ſhow the ſubjects of ſucceſſion came to multiply, the 


extended the ſame; but there is no advantage by extending 
the ſucceſſion of an heir of conqueſt. Beſides, if the argument proves 
any thing, it proves too much; for, according to that reaſoning, tacks or 


bonds, (ſecluding executors) which have been adjudged to the heir of 


line, ought to go to the heir of conqueſt; ſince the law of ee mi- 
N ere Deng u of theſe 7 in elo. od bog | 


2 he 10 Jeoud that the Ane to the dend ae agen 1th beir i of 
qi and nat * nes of e 7 £5697 d 


| The Fail of 5 utherland, contra R das; &e. Dienbices:- 


Subſtituting a New Sheet ufo a Summons i in 2 ou an old one, without 
"Authority, makes the Mane periſh.” — 


I N the proceſs of wakening and ticſphice) of an action of FOE 
of recognition at the Earl's inſtance, againſt" Dunbar of Thundertown 
and others, it was objeffed: That the rincipal ſummons could not be 


the foundation of any judicial proceeding ; becauſe, inſtead of the firſt 


ſheet, which contained a a deſcription and enumeration of the lands aid to 
| | have 


have recognoſced, and on which the calling and a partibus ought to have 


been marked; there was battered on in place thereof, without any au- 
thority, a new ſheet, containing a new enumeration of the lands which 


* 


were, or at leaſt might have been different from the former, and bearing 


no calling marked upon it. 
Anſwered for the Earl: The proceſs of recognition having depended 
for ſeveral years, the firſt ſneet of the ſummons by uſe was ſo torn, that 


it became neceſſary to ſubſtitute a new one in the place thereof, a practice 


no ways illegal; ſeeing, by the 31ſt act of ſederunt, allowance is given 
to the purſuer to amend his libel under the limitations therein mentioned; 


therefore, inſerting a ſheet, or amending what may be a-miſs, can be no 
fault, unleſs ſome damage, ariſing from ſuch alteration, could be conde- 


ſcended on: for, even ſuppoſing other lands different from the former 
were enumerated in the adjected ſheet, ſtill that, is what the purſuer appre- 

hends he had a power to do before. extracting the act. 2dly, It is of no 
importance that the partibus is cancelled; ſeeing it is a minute of the 
feebleſt kind, a mere form of no advantage to either party; all ſummonſes 


being thereafter given out, ſeen, and returned: ſo that, granting the 


ſame had never been called in the outer-houſe, it is impoſſible to maintain 
ſuch an ommiſſion would have been a bar to extracting; eſpecially after 


ſeveral interlocutors had been pronounced in the cauſe without moving the 
objection. Beſides, where there are ſeveral defenders, the partibus is not 
marked on the margin of the ſummons, but on the roll of defenders; as 


appears from one extant in this proceſs. 


Replied for the defenders: The ſummons is not now the ſame that was 


originally given out to them, and which they were obliged to anſwer to : 
it is true, if any accident deface a libel, upon application to the court, it 
may be mended ; but, if a purſuer ſhall wilfully, at his own hand, de- 
ſtroy any material part thereof, the inſtance muſt fall, juſt as much as 


if he had thrown it inthe fire : to confirm this, the deciſion 5th December 
1609, Irvine, was quotted. With reſpect to the act of ſederunt, it was an- 
ſwered, That the manufacture in queſtion does not come under the deſcripti- 
on of the amendments allowed by it, and even theſe muſt be done conform 


to the manner preſcribed by the act; ſo that an alteration in any other 


form is not valid. Anſwered to the ſecond, That it was indiſpenſibly ne- 


ceſſary to call the cauſe in the outer-houſe, in order to the out-giving, if 
any procurator for the defender appeared; conſequently, it was neceſſary 


to make a minute of that ſtep, to the end the extracter may with legal 
certainty affirm, That ſuch proceedings were truely had; therefore, if no 
ſuch minute appears, the defect muſt be fatal to the proceſs: nor does it 


mend the matter, that the procurators for the purſuer and defenders appear 
marked on the roll of the CEE names ; fince perpetual cuſtom has 
made it neceſſary to enter that minute on the margin of the ſummons, and 
the delivering over a roll of the defender's names to the procurator who 
takes out the proceſs, is for no other end, than that he may know what 
lawyers are intitled to ſee it in his hands. | 9 | En 
he Lords ſuſtained the objection, and found no proceſs, and that the 
inſtance bas fallen or periſhed. 3 N 
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1 2 the defender's witneſſes; after which, Elizabeth Nei Iſon, ſpouſe 


correction-houſe; notwithſtanding whereof, ſhe had returned and W 


reprobator is not competent, where there are conteſtes ; it being only given 


witneſs has concutred with Elizabet 
which was not proponed before the witneſs was ſworn, be hooked in un- 


Ne EY e ee ele wo v 5: un. 
TD | Jane 4 right, contra ; Joh Din. | 
pra, cl ee act 4290 + lr Ke 


TN this: ade, A proof having bets. allowed - to ene" parties, 6 0a) pur- 
ſuer, in the beginning of the examination, proteſted for reprobators 


to James elder, was examined as a witneſs for the defender: againſt whom 
Wright objected, That, in May 1727, ſhe had been put in the Town- 
guard for keeping a bawdy-houſe; from whence ſhe was liberate, upon 
enacting herſelf to depart the city never to return, under the pain of the 


nued the infamous practice of bawdy procuring.” 


" Anſwered for Din: The objection was neither competent nor + releqant, 
As to the frft, It was pled tobe a rule in law, That whatever falls under 


where the witneſs is likely to ſtand fingle, as in the initials of the oath, 
or the cauſe ſcientiae : thus Lord Stair ſays expreſsly, p. 717, and in ſeveral 
other places, That the teſtimonies of the reprobators may not be cntradicta 
teſtium, where there are conteſtes. Now, in the preſent queſtion, another 


th Neilſon; neither can every objection 


der the head of improbators, only becauſe they were proteſted for in the 
beginning. 2dly, It is not relevant; becauſe, altho' infamy is a good 
objection by our law, yet none are reckoned ſuch; but thoſe who are con- 
victed criminis infammantis. Now, the enactment referred to is no con- 
viction, but a tranſaction which would not infammate; ſince it was done 
with the intervention of the Magiſtrate. But, granting the objection 
were true; which is denied, till it is not relevant ; ſeeing it is not of the 
ſame kind with falſe ſwearing : for a woman may be fuppoſed lewd, 


or a promoter thereof 1 in . and yet en in at N a falſe | 
oath. | 


The Lords repelled the chjection, in 1 8 no parti ade ee Was 
proteſted 42 but only reprobator e the ood: Aide in 5. DR 


N. XLVIL. | January 1 13. 1737. 


ae Moffat, con ntra Fobn Mofa. 
Aua adjefted fo an Oath, whether extrinſic or intrinſic ? 


IN the proceſs at the purſuer' 8 inſtance, for payment of L. 65 Scots, as 

the agreed price of a ſcore ews and lambs, ſold by him to the defender, 
about ſixteen years ago: the libel being referred to oath, the defender 
eee e That he bargained and agreed with the purſuer about 


te the 


=: FF -- 

« the ſcore ews and lambs libelled ; and Jahn Moffat in Adding ſion, the 
« purſuer's good-brother, went along with the nt tothe hill, and 
« ſhowed him the ſheep; and the ent agreed with the purſuer for 
_ « the ſaid ſoum of eus and lambs at the price libelled. Depones, That, 
« ſometime after the bargain, 'the purſuer ordered the deponent to pay 
cc the price of the ſaid ews and lambs to the ſaid John Moffat in Adding- 

« fon, which accordingly he didPPꝓQe. 
From this oath, the following queſtion aroſe : Whether or not the 
quality adjected thereto, was extrinfic or intrinſic ? The purſuer contended, 


That the quality was extrinſic, and no otherways probable than by his own | 


oath or write, which was evident from the following conſiderations : 1m, 
That payment taken in general was not an intrinfic quality; ſeeing it a- 
roſe from the nature of the libel and reference, and that a purſuer was 
under no neceſſity to alleadge more in a libel than that the debt was con- 
tracted; that it is not paid, is a negative which proves itſelf. Indeed, 
where the purſuer refers to oath, reſting owing, either voluntarily, or 
being circumſcribed by law to that kind of proof, there the debtor de- 


poning he paid, or that nothing is reſting owing, it is the very point re- 


ferred to oath, and no quality at all, neither intrinſic or extrinſic, properly 


. ſpeaking. 


2dv, Whatever may be the caſe of payment, the quality in queſtion is 


not ſuch; for payment to a third party is no payment to the creditor, the 
quality is payment by order of the purſuer, which is extrinſic : 1, be- 
cauſe it was no part of the tranſaction: if indeed it had been agreed, 
That the price paid to that third party ſhould be good, the quality would 


have been intrinfic ; but the oath bears, That the order was given ſome- 


time after. 2do, Becauſe an order to pay a third party does not ariſe from 
the nature of the contract; payment to the party is ſpecific implement of 


the contract: But, when made to a third perſon, as for the party, 
is extraneous to the matter of the contract. gi, There is a di- 


ſtinction betwixt qualities ſuper faclo proprio of the deponent, and ſuper 
fafo alieno. In the firſt caſe, qualities may be admitted to he intrinſic, 
which would be extrinſic in the other: e. g. payment is factum proprium 


of the debtor, and ſo an'intrinfic quality; but orders or commiſſions to 
a third perſon is factum alienum, with which the deponent will not be al- 


lowed to qualify his oath ; as appears from the decifion Fyfe contra Daw, 
collected by Dirleton, No ci. BN 


On' the other hand, it was contended for the defender : That he had 


really paid the money as deponed upon; in evidence of which he pro- 


duced a declaration from the ſaid John Moffat ; wherein he acknowledged 
that he had received the price of the ews and lambs from the defender, 
by the purfuer's order, and that he had repaid the ſame at different times. 
And, as to the point in iſſue, it was obſerved, That the claim being preſcri- 
bed by the quinquenniat preſcription, all that he was bound to depone on 


was the ſingle point, reſting owing ; which he has done by ſwearing, That 


it is not refting, payment being made to another by the purſuer's order. 


2do, Paymen 
of decifions have run in that ſtrain ; nor can any good reaſon be given, 


why payment to a man's order ſhould not be reckoned intrinſic, as well as 
when made to himſelf? Surely the defender's oath is as much. to be relied 
on in the one caſe as the other. 37, As this claim was conſtitute without 
writ, it was natural to imagine that it might be diſſolved the ſame way: 
or, put the caſe, That the claim had been brought within the five years, 


if 


t, in all caſes, is.reckoned intrinſic, and the conſtant courſe 
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if che purſuer had proven the bargain by witneſſes, no doubt the defender 
would E been allowed to prove the order the ſame way. Now, it ap- 
pears very natural, where the purſuer proves the libel by the defender's 
oath, that he ſhould be allowed to prove his defence in like manner. 
410, It is a practice very uſual to pay debts conſtitute without writ, upon 
the creditor's verbal order; and the contrary doctrine would be too great 

a cloag on commerce, eſpecially in ſmall matters; a conſideration which 
ought to have great weight in determining'the preſent queſtion. |. 


The Lords found the quality intrinſic. 
No XLVIIL. VV 


William Abray, &c. Factors in Blackwellhall, contra the 
6˙ . , ͤ ( od 
Intereſt is due on a current Accompt for Money advanced by a Factor in Black- 
1 wellhall, for Behoof of his Conſtituent in Scotland. | e 
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"HE deceas d Andrew Roſs, who carried on a cloth manufactury at 
1 Muſieburgh, entered ſeveral years ago into a correſpondence with the 
ſaid Meſſrs. Abray, &c.; in courſe whereof, he was in uſe to ſend to 
them his cloths and ſtuffs, which they ſold for his behoof, and tranſmit- 
ted the proceeds to him; as alſo they were in uſe to furniſh him with 
ſuch tools and materials as he had occaſion for in the way of his trade. 
During the courſe of which negotiation, he fitted three ſeveral accompts 
with them in the 1718, 1719, and 1720, in all which they ſtated intereſt 
on the different balances: after the laſt of which, the correſpondence 
went on as uſual, until the 1732, when it ended. Whereupon the fa- 
ors tranſmitted to him an account of their negotiation ſince laſt clear- 
ance, with intereſt on the reſpective articles thereof from the time they 
were in advance, conform to the former accounts ; which he having re- 
| fuſed to pay, they now infiſt, in a proceſs againſt him, for payment 
thereof, and which, upon his death, was transferred againſt his exe- 
_ cutors. YA pow pa rg, 5 1 
Ihe arguments urged for the defenders were: That this being a current 
accompt, there lay no claim for intereſt ; and, altho' it may be true, that, 
by the cuſtom among merchants, annualrent is due where the reciprocal 
advances are brought to a balance, and the ſame demanded, either by draw- 
ing a bill therefor, or otherways, if a refuſal enſued; yet, whilſt an ac- 
compt is current, and not brought to a ballance, whilſt there was a con- 
tinued ſeries of payments hinc inde, and whilſt there remained a courſe of 
advances and re-imburſements, without noting the particular balance, or 
making a demand for the ſame, it was contended, in ſuch a caſe, that 
Intereſt had no currency, even by the mercantile cuſtom ; ſeeing it would. 
be productive of many dangerous and unjuſt conſequences ; more eſpe- 
cially here, where the defender was not acquainted by the purſuers what 
was the ſtate of the ſales; and of conſequence cannot be deemed in mora, - 
for not paying a balance which was neither demanded nor liquidated : nor 
was it juſtifyable in the purſuers to carry on a claim for intereſt above 
IP | | twelve 
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twelve years, without making up the accompts, or demanding any intereſt, 
which, had they inſiſted for at any one period, might have been paid. 
It is true, their ſituation as merchants is favourable, as being attended 
with an equity which allows them intereſt for their advances loco damn: ; 
but ſuch is likeways the defender's caſe, who being a dealer, it was equal- 
inconvenient to him to pay intereſt, where it was not neceſſary: it muſt 
therefore be acknowledged to be very unjuſt, that he ſhould innocently, 
and without any fault or neglect of his, be drawn into ſuch an expence ; 
and that the purſuers, by abſtaining to ſtate the accompt, and make a de- 
mand for the balance, ſhould raiſe to themſelves a claim for intereſt. 
It is indeed pretended, That they made a demand; and, in evidence 
thereof, appealed to a letter from them to the defender, wherein are theſe 
words: Lou are ſenſible there is a great deal of money owing to us 
« from you, and that it ſhould lie dead for ſo long a time, is a great pre- 
* judice to us; and therefore defire you would remit L. 200 in a poſt or 
„ two.” But, from this paragraph, it is plain, 190, That the purſuers 
did not expect intereſt for their money ; on the contrary, they obſerve 
the ſame lies dead, which, they ſay, is a prejudice to them. 240, 
This demand is for no more than L. 200 ; whereas the ſum, on which it 
is pretended intereſt was then current, is no leſs than L. 1200. MT 
Neither can the practice of allowing intereſt on the advances in each 
year's accompt, preceeding the 1720, infer any argument for allowing it 
m one accompt for above twelve years together; ſeeing, at fitting theſe 
annual accompts, the defender might have been conſcious of the advance, 
which, together with the ſmallneſs of the ſum, might poſſibly induce him 
to paſs the article as ſtated: but, when no demand was made upon him 
in the regular way, nor any intimation of a balance, for the ſpace of 
twelve years, it would be exceeding hard, if he ſhould be liable in a claim 
he had no notice of. Ls Cy 1 55 
Beſides, it is a rule in aſcertaining of intereſt, That it is not the da- 
mage the party may have ſuſtained, or to what greater profit he might 
have turned the money advanced, which is to be conſidered; but whether 
there has been any interpellation or nora on the part of the perſon for 
whom the advance was made, in the repayment thereof; Uſurae enim, 
non propter lucrum petentium, ſed propter moram ſolventium, infliguntur, 
L. 17. F De Uſur. | U | 8 5 
Anſwered for the purſuers: That, as the advances were made on the 
defender's account from time to time; ſo, from the nature of the thing, 
intereſt behoved to be due thereon; ſeeing, by the cuſtom of merchants 
in this and all other trading countries, annualrent is allowed amongſt them, 
upon advances nomine damni, in reſpect they can employ their money in 
the way of trade to much better advantage than common intereſt. And a 
merchant, who carries on a trade in that way, by making a correſpon- 
dent abroad, advance money on his account for purchaſe of goods, is like- 
ways ſuppoſed, by ſuch trade, to draw more profit than the common in- 
tereſt : therefore, it were highly unjuſt, that the employer ſhould draw the 
whole mercantile profits; and, on the other hand, that the factor ſhould 
advance his money, without any advantage at all, which, as it would not 
be equitable, ſo it can never be ſuppoſed to be the view of merchants. 
Nor can any reaſon be aſſigned, why a factor abroad ſhould advance his own 
money upon no profit, or only upon the ſmall allowance of commiſſion- 
money which is given for pains, and is due from the moment the com- 
TS | X | miſſion 
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ET is execute, without any regard to the ebe when re-imburſement 
zs to be made. It is true, there may be a difference betwixt the caſe of a 
correſpondence between two merchants, where each of them tranſmits 


and ſells to the other the goods in which he deals, and the caſe of a fa- 


Qor's advancing money on account of a+ merchant. or clothier, in order to 


purchaſe goods for his uſe; | ſeeing, in the firſt caſe, where one merchant 


ſells to another, the profit he gets by the fale, may make up to him the 


intereſt of the money with which he either purchaſed or manufactured 
the goods ſold, until a moderate time, at which his accompt is ſuppoſed 
to be payable: therefore, where there is not a long delay of payment, he 


may not have ſo ſtrong a demand for the intereſt of the price of the goods 


fold ; and there a reaſonable time may be juſtly reckoned until the ac- 


compts are fitted, or a demand made to do it, and that there is a refuſal 


or neglect on the buyer's part. But it is quite a different affair, where a 


factor is employed to purchaſe goods for the behoof. of a correſpondent 


who employs him; ſeeing; in that caſe, he does not ſell his own goods, 


and ſo bath no profit thereon, but advances his money for the uſe of his 
employer; therefore he ought to have intereſt, otherways he hath no jaſt 


profit for employing his money in that way. Now, ſuch was the pur- 


fuer's ſituation, as their buſineſs was to buy for the defender ſuch goods as 


he commiſſioned, or to pay for ſcouring and dreiling, Ge. his ſtuffs; 
whereby they were always in conſiderable advance: fo that the only que- 
ſtion here is, Whether they ought not to have intereſt therefor, from 
the time of their advance, to the time of their re· imburſement, by receipt 
of the price of the defender's goods?  2dly, It is a conſtant cuſtom, That, 
when factors in Blackwellball advance money for their correſpondents, in- 
tereſt is allowed to them for the ſame; and the practice of particular places 
muſt always regulate that matter. See Sth December 1677, Apperon. But 


{there is no occaſion to reſort to ſuch arguments in the preſent queſtion * 


as it is plain, from the three fitted accompts produced, it was underſtood 


betwixt the parties, that intereſt was due for ſuch advances. As to the 
obſervation upon the letter, it can have no weight; ſeeing merchants 


juſtly reckon their money is lying dead, ſuppoſing it bear common intereſt, 


when they have not the opportunity of employing it upon trade. Beſides, 


their money might properly be ſaid to be lying dead, in ſo far as the in- 


tereſts upon the advances bore no annualrent, which otherways might have 


been employed: at any rate, the letter is a plain notification to the de- 


fender, that he was highly 1 in Arrears, 2s it b 29560 a demand * pay- 
ment. 


Lafth, As to me argument drawn from the FAY 17, it does not concern 


caſes where intereſt atiſes either ex lege, or ex pacto; but applies only to 
the caſe where the mora ſoly produces the intereſt ; ſeeing that is what 
the lawyer is there ſtating : therefore, when the intereſt ariſes ex mora, the 
quantity is not computed from the gain the claimer might have made, had 


he got his money; becauſe the intereſt is not in lucrum of him, but js ſtated 
according to the legal intereſt ; ſeeing it ariſes from the nora of the debtor, 
which, as to the quantity, is only to be Se ſuppoſe the creditor 8 


rn would have been Fer 


1 be Lords Found inter due on the Jroval advance from their dates. 
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Patrick Crawfurd of Auchnames, contra Sir John Stewart 


5 of Allanbank, &c. 


1. The Crop of one Year is not bypothecated for the Rent of the preceeding 
one, where the conventional Terms of Payment are poſtponed after the 
Year's Poſſeſſion. 2. An Offer of ſufficient Security or Confignation of 
Bank. notes, in a Sheriff-depute or Clerk's Hands, anſwers the Hypotbeque 


currente termino. 1 70 | 
IR 51985 Stewart, &c, having taken a leaſe of the eſtate of Lanton from 
the Lords of Seſſion, ſubſet the ſame to Sir Alexander Cockburn and 


his ſon, for payment of 30,000 merks of yearly tack-duty, payable at 


Candlemaſs and Lammaſs 1732, for crop 1731; and ſo on, during the cur- 
rency of the ſub-tack, which commenced at Mariinmas 1730. 
On the 9th October 1736, Mr. Crawfurd being creditor to Sir Alexander 


in the ſum of 1600 Sterling, ſent a meflenger to poind crop 1736, belong- 


ing to him ; but, before proceeding to execute the diligence, a bond was 
offered to Bailie Cockburn, doer for 2 tackſmen, ſubſcribed by Mr. Crau- 
furd and other two ſufficient cautioners; wherein they oblige themſelves 
to pay the current year's rent, or any other ſum that ſhould be found due 
for the hypotheque of that crop; and, in further ſecurity thereof, an of- 
fer was made to conſign bank- notes, to the extent of the tack-duty, in the 


hands of the Sheriff. depute or his Clerk. 


1 


But the tackſmen, having intelligence that ſuch poinding was to be at- 


tempted, wrote a letter to the Bailie, requiring him to oppoſe and reſiſt all 
attempts to poind Sir Alexander's effects, until the obligations preſtable by 
him to them were fulfilled; in virtue whereof, ſo ſoon as the meſſenger 


proceeded to poind, the Bailie ſtopt him, and produced the above letter 


as his warrant for ſo doing : Burch Mr. Crawfurd brought a proceſs 
againſt the tackſmen, concluding, That they ſhould be liable in payment 


3% 


of the deht due by Sir Alexander to him, as having ſtopt his poinding. 


The defence was: That the tackſmen were authoriſed, as maſters of 


the ground, and in right of the hypotheque competent to them, for the 
year's rent, crop 1735, to ſtop the ſaid diligence ; ſince the purſuer had 
not offered to make payment of the tack-duty, the terms of payment, 
which were Candlemaſs and Lammaſs 1736, being then elapſed ; over 
and above which terms, the defenders had three months ſpace to make 
their rent effectual, conform to the deciſion in January 1726, Hepburn. 


_ Anſwered for the purſuer: That a maſter cannot have a right of hypo- 
theque for more than one year at a time: hence it follows, That it can 


only ſubſiſt for the current crop, and not for the rent at the conventional 


terms, where theſe are poſtponed after the year's poſſeſſion: were it o- 


therways, that a maſter and tenant had it in their power to continue the 
hypotheque for years and terms thereafter, many inconveniencies to com- 


merce might enſue. And, as to the deciſion in Mr. Hepburn's caſe, it does 


not apply ; becauſe the hypotheque that he inſiſted for, was on account 


of the year's poſſeſſion, which ended at the WÞitſunday, when the rent 


became 
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became payable: in which caſe, the Lords found, That he had a right 


of hypotheque three months immediately after the current year was out. 
But here there is not the ſame reaſon for giving a quarter of a year of grate, 
after the conventional terms, conſidering how long they are poſtponed af- 
ter the year's poſſeſſion, was at an end. If indeed the terms of this ſub- 
tack had been, That the rent, for crop 1735, was payable at Martinmas 
1735, when the year's poſſeſſion ended, the defenders, no doubt, in terms 
of that deciſion, would have had an hypotheque current for crop 1735, 
until Candlemas 1736; but, when the rents of Sir Rn Ag 56) gh 
ending at Martinmas 173 5, are not payable till Candlemas and Lammaſs 
thereafter; it would be attended with ſeveral bad conſequences to creditors, 
if it were found, That a maſter and tenant had a power to prorogate the 
hypotheque for three quarters of a year; and, when that is done, the 
| Judge ſhould till continue the fame for three months longer, whereby 
this privilege, which is limited to one year, would in reality become a hy- 
ß ᷣ —llill⁊ꝰ/⁊ ß TOO DIY 
But, in the next place, granting this diligence could have been ſtopt for 
three months after the term of Lammaſs, on account of the hypotheque, 
it is certain, That, if as much as would have been ſufficient to pay the year's 
rent had been left on the ground, they could not lawfully oppoſe' the 
poinding, ſeeing both the conventional terms were then paſt ; conſe- 
quently, their reſiſting the firſt ſtep of diligence, before it could appear 
whether a ſufficiency would be left or not, was unwarrantable, and, of 
courſe, muſt ſubject them to the payment of the purſuer's debt. 


* - 


The tackſmen replied: That the hypotheque competent to heritors, 
does not expire by the lapſe of the year, or the crop for which the rent 
is payable, but continues in its full extent, until the terms of payment of 
the rent, as has been often adjudged, 29th March 1639, Hay; 29th June 
1642, Polwort: Lord Stair likeways, book 1. fit. 13. and 15. lays down 
the ſame doctrine, That the heritor has action againſt all intromitters, 
ce unleſs they prove that there was ſufficiency of goods upon the ground 
© at the term of payment.” And indeed, it the hypotheque ſhould be 
ſuppoſed to expire at the legal terms of Whitſunday and Mar:iinmaſs, tho 
before the conventional terms of payment of the rent, it would be but a 
name, giving in moſt caſes no real ſecurity to the heritors; feeing, gene- 
rally ſpeaking, rents are made payable long after the legal terms. But it 
would ſeem unneceſſary to inſiſt on this point, as it was ſo lately deter- 
mined in Mr. Hepburn's caſe, That the. hypotheque did not expire until 
three months after the term of payment of the rent. SORES. TAY 
If therefore the defender's hypotheque, for crop 1735, was ſtill ſubſiſt- 
ing on the gth Oober 1736, it follows, That, unleſs actual payment of 
that year's rent had been tendered to them, they cannot be liable in this 
action; neither is there any thing in this doctrine that appears contrary to 
the principles of law, or hurtful to commerce; as the hypotheque, for 
the ſucceeding year, does not commence until the expiration of the hy- 
potheque for the preceeding one; and, when that ends, the ſame goods 
that were hypothecate for that year, become, of courſe, liable for the 
— ont TEIN. „ 
But, granting it expired at Martinmaſs 1735, and that, at the date of 
this attempt to poind, the defenders had only an hypotheque for their rent 
1736; yet, even upon that ſuppoſition, they are at a loſs to diſcover up- 
on what ground in law they can be liable; ſeeing no creditor is bound to 
3499; part 


Qn ''F 85 : 
— with a real MAN upon offer K caution or confignition; withont 
actual payment; which r eſpecially muſt hold in the preſent queſtion, 


That the tackſmen aſſigned their right of hypotheque to the purſuer, 
which they were not bound to comply with; for all that could have been 


veying the hypotheque, which might have excluded themſelves from 
poinding for the arrears of former NY” Neither can the offer to conſign 
the bank- notes in the Sheriff-depute's hands influence the queſtion; be- 


cauſe no body is obliged to take theſe in payment: and, at any rate, ſuch 
conſignation cannot be deemed equivalent to payment; as no action was 


competent at their A TRAY} the Sheriff or his Clerk, to make the 
fame forthcomin g. ä 
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HEI R was nee defence intiſted on for 1 tackſmen, vi. That, 

together with the ſub- tack, they delivered to Sir Alexander the whole 
oxen, horſes, &c. on the eſtate, in the way of ſteelbow; under condi- 
tion, that, if two terms ſhould run in the third unpaid, he ſhould forth- 
with cede the poſſeſſion of the tack and goods, without any proceſs of law, 
ſo as they might enter to the ſame: notwithſtanding whereof, he had in- 
curred the irritancy, and, in conſequence of which, they had ſo far re- 
ſamed the poſſeſſion, as to contract with ſome Officers for paſturing ſeve- 


ral troops of Dragoons; of courſe, theſe goods could not be poinded for 
Sir Alexander's debts. 


to a tenant for one or more years, ſo ps he ſhall reap the advantage thereof 
for payment of a certain ſum of money yearly, under condition that the 
ſame be reſtored at the iſſue of the tack: nay, it is an ordinary practice, 
particularly in Caithneſs, to ſet, alongſt with the farm, a parcel of cattle 
- Of payment of a yearly rent, the tenant reaping the profits ariſing there- 
rom during the leaſe, and returning them when the tack expires. But, 
in neither of theſe caſes, it is believed, a creditor of the tenant's could 
poind the ſame, notwithſtanding his poſſeſſion ; fince it is not poſſeſſion 
alone which creditors ſhould truſt to, it being their duty likeways to in- 
quire upon what terms the tenant is in poſſefſion ; which is plain from this, 
That goods ſent to a tenant to graſs, cannot be poinded for his debts, on 
account of their being in his poſſeſſion. 


is liable to, which, however, takes place with us, without ſtatute, in pre- 
judice of creditors. If indeed part of ſuch a ſtocking is fold off bona 
Jae, a purchaſer may be ſafe. But this no ways impugns the doctrine now 
pled for; becauſe, if the ſubjects are ſtill extant, the maſter, when he 


; ſees 


as the bond of caution offered is 3 qualified with the condition, 


demanded of them, was, to aſſign the rents, upon condition that they 
were paid by Mr. Crawfurd, when theſe became due: but, without con- 


The Lord: frund the "PE: I 7 3 6 was not FOLIO for A” rent 1 1 3 3 


To inforce this, it was urged: That a maſter tak ſet a flock of ſheep 


It is true, the caſe of ſteelbow may be attended with ſome i inconve- 
niencies; ; but they are none other or greater, than the maſter's hypotheque 
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ſees incumbrances coming. 
done in this. Cale), WOE. ning. ae is: it gig wat; 


3 for the purſuer That the ri, ghts themſelves. produced fo 
the tackſmen, plainly id the ſicelbow. was no other than a ſcreen to 
protect Sir Alexanders moveables ; for, when t 


poning, at the ſame time, the whole ſtocking to be enjoyed by him as his 
dyn property for ever; which, beyond all q on, ſhows, that the move- 
-- ables then upon the ground became the yt by property: neverthe- 


leſs, by the ſubſet amo 1730, the ſtocking on the ground, belonging to 


8 was then ſubſet to him in ſteelbow ; whereby it is evident, 


the whole was a contrivance to cover his effects. But, ſuppoſing ſuch a 


contract had been truly or really entered into, the nature thereof is no other 
than that the goods ſhould be replaced at the iſſue of the tack; which, 


tho it imports a perſonal obligation upon the tenant, yet does not create 


any real right in the moveables, the property whereof, as they belong to 


the tenant, of courſe, may be poinded for his debt. And, to ” eſtabliſh a 


contrary doctrine, would be deſtructive of commerce; ſeeing poſſeſſion 
| preſumes property; more eſpecially as moveables paſs from hand to hand 


without being liable to ſuch burdens- as take place in real rights. See 


Stair, tit. Loan. & 4. Spot. pract. p. 93. And, with reſpe& to the argu- 


ment, That a maſter may ſet a flock of ſheep, for inſtance, to his tenant, 


which could not be poinded for Mg debt; it was anſwered, That there could 
be no doubt, various contracts mi; ht be entered into with a tenant; but, if 
he was not only to have the poſſeſſion, but like ways the profits and off- 


ſpring of the flock, ſuch a bargain could not cover theſe goods n dili- 


pence 4 at a creditor's inſtance, 1 book 3. Kn. 2.97. 


The Lord found, That FT Was 10 no fiel loro he al e abl hed in in is ce ; 
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Ne LI. Jauer 28, 1757 


Patrick kun. contra Mack enzie ; of Fraferdate. RE 


4 Bond for an onerous ; Cauſe, hari, that, in coſe it as refling N at the 
Creditors Death, it ſhould belong to the Debtor's Heir, ney: be aue 


affigned, alths reſting at the Credit s Death. 


TH E deceas'd Lord Preflonkall, anno 1710, erm a FRET to Aer 
Cockburn his ſervant, bearing, That he was juſtly reſting and owing 


her the ſum of 1000 merks, which - he obliges himſelf, his heirs, © c. 


to pay to her at Martinmaſi then next; after which is ſubjoined the fol- 


lowing clauſe: © And, in caſe the ſaid Agnes Cockburn (hall not call for 
« the ſaid principal ſum, and uplift the ſame with the annualrents thereof, 
c before her death, then, and in that caſe, the ſaid ſum, with the inmdal⸗ 
« rents thereof, or what part of the ſame ſhalt be reſting unpaid at the 
« ſaid time, is hereby declared to belong to Alexander Mackenzie of Fra- 


6c ſerdale my dons with the burden of we ſaid 8 Cockburn her burial 


in 


upon che ſame, may reſume. poſſeſſion (as was 


hey entered into the tack . 
ol the eftate, anno 1710, they ſoon thereafter ſubſet the ſame to him, diſ- 
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% in Tuck way and manner as ſhe ſhall appoint before her death.” Agnes 
aſſigned this bond to Patrick Robertſon, who, after her death, intented a 
proceſi againſt Fraferdale, as repreſenting his father, for payment. 

The defence was: That the bond being granted partly for wages, 
partly as à remuneration for faithful ſervices, was plainly intended as a fund 
of maintainance for the faid Agnes Cockburn 3 not that ſhe ſhould have li- 
berty to alienate the ſame in ee of the defender, to whom, by the 
tenor thereof, it was to belong, in caſe ſhe died without uplifting the 
ſame. It was owned ſhe mig} t have ſpent the money, and that her cre- 


dnors, during her life, could have attached it ; but, that her power and 


therein died with herfelf ; therefore the bond fell to be conſider- 
N ed as conditional, payable to Agnes, ONE: heirs or W and, fail- 
ing her uplifting 3 it, to the defender. 


24h, The clauſe imports a return in favours of the granter's heir, which 


is more than a ſimple deſtination, ſo that a prohibition to alter gratuitouſl 7 


is implied; of conſequence, the purſuer ſhould prove the onerous cauſe 


of granting the aſſignation; for the narrative thereof, bearing that the af- 
figney had made payment to the cedent of ſums equivalent to the bond 
aſſigned, is not evidence ſufficient of the onerofity ; otherways, every 
perſon, who was under a'prohibition to alienate gratuitoully, might render 


duch k lenitetions: eluſary and ineffeRaal, my 

nfwered : That the clauſe, upon which the defence is founded, im- 
3 no more than a ſubſtitution in favours of "Fraferdale ; whereby the 
debtor was taken bound to pay the money, in caſe it remained unuplifted, 
which could not diſable the creditor, to whom it was payable ſimply, with- 
out any condition'to diſpoſe thereof, It is true, Agnes preferred Fraferdate 


to her own executors ; but there is nothing in the bond, that ſhows ſhe 


intended to tie up her own hands. aa), The aſſignation was granted for 
an onerous cauſe ; and the narrative thereof preſumes the fact to be ſo, the 


cedent and aſſigney not being conjunct perſons: but, whether onerous 


or not, is no way material 3 rug the could have gratuitouſly altered the 
ſubſtiration, IRE Takes | 


"The ned band That the bond | "wi for a an onercus us cauſe Agnes Cock- 
burn IE n it e 
"$33 
No LIL | 5 | | . | | | | February I . 1737. 


Procurktor-Fiſcal of the ; Commilliry Court of Kelp, contra 
W. lam Chatto Sadler there. 


Can a — F Jeu! projecnts — h ury, 650 the Parties in — diſ- 


claim? 


len Chatto having uttered ſome ſcurrilous expreſſions, fuch as thief, 


whore, &c. againſt James Barie and his wife; they, with concourſe 


of the ſaid Procurator-Fiſcal, brought a proceſs againſt him therefore be- 


fore the Commiſſar of Kelſo ; who, upon the fact's being proved, decerned 
the defender to make an acknowledgment of his fault before the congrega- 
tion, as the form is in ſuch caſes ; and likeways to make payment 


of 
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-of L. 50 Scats, the one half to the party injured, the other to the Fiſcal, 
for the uſe of the poor; who having charged for the L. 25 Scots payable 
to himſelf, Chatto ſuſpended the ſame, upon the following grounds. 

Nr, Becauſe the decreet was in abſence, the ſuſpender having been 

in England during the dependance of the proceſs; and, altho' a Procurator 

appeared for him, who denied the libel, yet the ſame was altogether ultto- 
neous, he having given no mandate or order to the Procurator for that effect. 

Adly, It this caſe there was no injury committed; nothing but a few idle 
words having dropt from him, e calone iracundiæ, without any anintus 

injuriandi, which, in verbal injuries, ought to be plainly proved. 2dh, 
Six days after committing the offence, the private parties injured, diſclaimed 
all proceſs of ſcandal, either at their own or at the Fiſcal's inſtance, againſt 
the ſuſpender, as appears from the diſclamation now produced. 4b, 
The Fiſcal: could not (after the private parties had remitted the injury), 
per ſe, inſiſt ad vindictam publicam; ſeeing, from the nature of his office, 
he had no power to proſecute private delicts, being only a Procurator ap- 
pointed originally by the Biſhop to take care of confirmations and quotes 
of teſtaments. 8 F "O03 1 N in n ide) 1 * 

Io the rſt reaſon of ſuſpenſion, it was anſwered: That a regular ex- 
ecution was produced before the inferior court againſt William Cbatto; af. 
ter which, a Procurator appeared for him, who denied the libel; in con- 

ſequence whereof, ſeveral diets were appointed for examinin g the witneſſes, 

ſo that neither Judge nor Fiſcal haſtened matters, in order to take any un- 
due advantage.  2dly, The expreſſions libelled were very injurious; von- 
ſequently it was no ways material, whether they were ſpoken in a paſſion 
or not. And, as to the deſign of injuring, that can only appear from the ex- 
preſſions. Neither is there any neceſſity of proving the animus injuriandi, 
where the words uſed can bear no other meaning. With reſpect to the 
third, The private parties injured appeared in Court perſonally: ſeveral 
times, ſupplicating for juſtice; ſo that, altho the diſclamation bears date 
before the commencement of the proceſs, yet that can afford no reaſon of 
ſuſpenſion, as it was not produced nor pled upon before the inferior Judge. 
Aby, Granting the diſclamation were to have its full force, or that the 
private parties had appeared perſonally before the Commiſſary, and judicial- 
ly diſclaimed the proceſs, ſtill that could not have barred the Fiſcal from 
inſiſting; ſeeing, as vindictor publicus, he has an intereſt to proſecute 
crimes without the concurrence of the private party; and, as the Commiſ- 
faries are veſted with a power of puniſhing ſcandalous expreſſions, there 
is no reaſon why the Fiſcal ſhould not have ſuch fines, as a perquiſite of 


s 


his office ; tho”, in the preſent queſtion, the ſum charged for is only appli- 
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cable to the uſe of the poor. 
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| The Lords fuſpended the letters ſimpliciter. 


. ; - of 
$4 =. 
EGO — 5 ö 
4 1 : s of . * * 
52 


* 
FOE 
—7 


** an. | February 
a | Alexander Cunningham, contra James . 
77913 BN % v | 
| Import of 4 Deed, appointing all aT haters s un and Mmneables in a 
certain Hoaſt, Kc. to o__ _— ee Pom. . 


A 


C A E deceas'd Wi Wan be amn rng made a 8 of his 
4 affairs; wherein; for the love and favour he bore the Doctor, he aſſign- 
ed to him a bond of L. 12 5 Sterling, and ſome bank-ſtock, which compre- 
hended all his eſtate, except the moveables he then had, under the burden 
of his juſt and lawful debts: and, about three weeks . he made 
another deed by way of codicile; ; wherein he appointed © That, after 
«his deceaſe, all 2 furniture and moveables, contained. in the houſe of 
Cameron, or elſe where, ' ſhould -wholly- and ſoly become the property 
« of the Doctor, his heirs, and Snators, with the burden of his fune- 
« ral expefices.” acki 
William Arvised theſe deeds 42900 years ; ; od. after his 8 thera 
was found, in his repoſitories in the ſaid houſe, about L. 30 Sterling, in 
gold, ſilver, and bank-notes, together with ſome moveable honds due to 
him: all which the Doctor claimed a right bo in virtue of the above 
; clauſe 1 in the ſecond deed ; becauſe, 
imo, With regard to the money, it labored to fall under the denomina- 
tion of moveables; ſeeing, both in the ſenſe of law, and in common 
language, every thing i is moveable which is not heritable. For it is on- 
ly in the view of its being a moveable. ſubject, that money belongs to 
an executor, and, as ſuch, admitted- a digen betwixt the wife and other 
executors. 2do, As to the moveable bonds, they ſhould like ways be de- 
cerned to be conveyed to him; ſeeing, from the whole circumſtances of 
the caſe, it is evident, the defunct deſigned that his whole moveables 
ſhould belong to the Doctor, in whatever ſtate they were at his death: 
for, by the firſt deed, he aſſigned to him all the particular ſubjects he then 
had; and, by the ſecond, — li kewa ys diſponed to him his furniture, and 
all his moveables he ſhould have at his death, in order to include whatever 
he ſhould ſave betwixt that time and the period of his death. This being 
the defunct's intention, the rule of law. behoved to take place here, vs. 
That moveable debts are included in a | diſpoſition of all moveables, Szarr, 
lib. 2. tit. 1. 3. I. 6. F. De Infl. vel In rum. leg. 

Aviſwered for James Living ſion : That the money and moveable bonds 
in queſtion behoved to belong to him as executor, qua neareſt of kin to his 
brother William, ſince they were not diſponed by the teſtator; for, as to 
the firſt deed, it reſpected only jura incor poralia, or grounds of debt, and 


the other only furniture and moveables in a houſe. 
It is true, that theſe deeds would have comprehended every thing the 


teſtator was worth in the world, if he had died immediately; but, as they 
had no reference to what ſhould afterwards be acquired, they cannot be 
conſidered as an univerſal legacy, in order to include the ſubjects now 
claimed, which are the product of the defunct's ſaving, betwixt the date 
of his ſettlements, and the time of his death: therefore, it is not to the 

0 Z purpoſe 


187 


vital to plead, That money ant moveable banks are conſidered : as move- 
able, and not heritable ſubjects; fince there is no diſpute here betwixt the 
2 T executor. The only point now in hand being, with regard to 
. ſtruction of the words of a legacy, * moveables 
eee, need with and Fybjoined to: furnitare, ſthding 
in the fame houſe, is the ſame as if the queſtion was betwixt the heir 
adnd exectitör. It is true, that fuck ſubjects are moveable in the firſt ſenſe; 


and, it is only as ſuch, that che defender Has a right to them; but, in this 
| tit 


ER, the will of the party muſt be determined by the common accep- 
zom of the wor,” attended by theſe. other words, . whereby it is limited 
or reſteamedt And it effec; furnitute and moveables are exigetic one of 
che ofhet : che ob vids meaning therefore is no other, than that all move 
ables yg onveyed; fuch us fürnſture; and both are limited by the follow- 
ing words, euer (o ſruured) in chr boaje of - Catneron, or elſewhere. = 
That ſuch is the N of che word môveabies in the codicile, appears 
from what the purfue? acknowledpes;: biz. That all the effects belonging 
to the defunct at that time, were Made over by the: firſt deed; ſo that no- 
thing was left to be-difpoſed: of by the fecond; but his houſhold furniture; 
of conſequence, the defunct could not, at that time, have it in hisgview, 
that any other ſubjects were comprehendecd under the words, ovenbles 
and furniture, contained in the heufe of Cameron, and how aj: ont 
flicteafrer fall under them; is not fo eafyto-diſcover.. Aang hun movi 
A general legacy indeecb of alt à defuncts movcables, without referring 
to a place or ſituation, may comprehend lying money; (the, when that 
is intended, the eominon hate of file; gold and -filver, coined and- un- 


coined, is generally uſes) ; but fill that bannot apply to this caſe, Where 


the word moveables is not only fubjoined to furniture, al is farther, ircum- 


ſeribed by the ſituation of # places: wi. ary 1+ 
As to the claim ts the mobeable bonds, that is ain N ho. 

cauſe there was nothing! legated by the ſerond deed, but the furniture and 

moveables contained in a houſe, which cannot extend to jure incurporalia, 

Which have no proper ffuation, theſt being only vouchers of debt, and 

titles of action to recover money our of the debtor's hands; on which ac- 
count, they can never be eee under 2 legacy of furplturs and 
tnoveables contained in # houſe. „. 

_ "Replied + The wilt was wrote by. the teftator-hiniſel, * 28 he was 
4 merchant, cannot be preſumed to have known the moſt proper clauſes 
of ſtile ; however, he has expreſſed his intention in very plain terms, vir. 

That all his moveables ſhould wholly and ſoly belong to the Doctor; 
even the word elſeobere ſhows that is defign was, That theſe ſhould £0 
to him, in whatever fituarion or place they were found; therefore it is 

begging the queſtion to alledge, That the word maveablles, when connected 

with furniture, is of no greater extent, than houſhold furniture; 
for furniture was mentioned as the principal thing the teſtator had 
in his eye, being all he then had, which was not diſponed by the firſt 

deed: nay,” it is probable the word:'moveables: was added, as being a 
more general term; which therefore ouglit not to be limited by its con- 

nection with a particular word, conform to the doctrine laid down L. 12. 

$ 46. De Inftr. vel Inſtrum. leg. © Beſides, the defunct's burdening the pur- 

fuer with the expences of his funerals creates a ring ates that he did 

not intend to except any little ready * be ſhould have by him at his 

death; 
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Achim of Reeourſe 


1 E fald Thomas Dick indorſed to John Adam a bill, drawn dy Dick 
u 


pon, and accepted by William Alexander in D he, payable at I hit- 
ſunday 17 5. On the ſecond of June thereafter, * proteſted the bill 


againſt both drawer and accepter, at the drawer's houſe in Douglaſi, where 
it was made payable; and, upon the $th, he charged Alexander with 
horning, who having ſoon thereafter faillied, Adam, in December follow- 
„brought an action againſt Dick, for recourſe, before the Sheriff of 


Baer Where he obtained : a decreet, Which Dick apcalled, upon the fol- 


towing reaſons: © 


imo, Becauſe amgende was not Aber zue time. 2d Auron, the 
accepter, offered the charger payment at Glaſgow, upon the 24th of May, 


nine days after the bill became due; therefore no recourſe could ly, as it 


was the charger's fault that he had not received payment. 

Anſwered to the firſt: That the not proteſting till the ad of June 
cannot barr recourſe, unleſs the ſuſpender would alledge, That the ac- 
cepter had ſuffered an alteration in his circumſtances during that time. 
To the ſecond, The offer of payment at Glaſgow was altogether a ſham ; 
ſeeing it was made when the accepter knew the bill was ſent to Douglaſs 


to be proteſted, and ſo could not be delivered up: however, the charger 
. to take the money, and find Feeney to deliver up the bill, ſo ſoon 


as it came to hand. 


Replied: The accepter having broke ſoon after the proteſt, the da- 


mage thence ariſing muſt fall upon the charger, who. not only neglected 
to negotiate- the bill, when it became due, but likeways omitted to notify 


the diſhonour thereof. to the ſuſpender, until the commencement of this 


proceſs. And, with regard to the alledgeance, That the charger was 
not in fault, anent the offer of payment, it was anſwered, That there 1s 
no evidence the bill was really ſent to Douglaſs upon the 24th of May: 
but, ſuppoſing that to have been the fact, the charger ſhould have got it 
back quam primum, and preſented the ſame to the accepter for payment, 
whereby it would have appeared, whether the offer was ſimulate or real; 
but, 7 that, he reſted ſatisfied with the proteſt, as if the accepter 


had been bound to a in che town | of Douglaſs ay and while a proteſt 


Was taken. 
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| Jiſhonour thereof ; and, altho' that was not done until ſeventeen days 


Interim,” conform to the decifion 25th Fuly 
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Of. this date, it is merked.3 in "the Da 1 of \tavlocutors, That, in 
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to the heirs or bairns of the marriage. 


charger: The prot bill at the drawer's houſe | 
moſt formal notification that pour" could be given to him of the 

af... 

ſtill that omiflion cannot free the ſuſpender from 

pter had r= inſolvent in the 

1699, Tue. And, as to the 

coy of payment, if the ſame had been made at Dou « where the bill 
ayable, poſſibly the charger, in ſuch a caſe, might have been conſi- 

. as in mora for not accepting it: but, as that offer was made in Glaſ- 
goto, at a time when the bill neither was, nor could be preſumed. to habe 

. in che charger 8 hand, no ts youu» bo be 2 thereto. 75 89 
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ter the term of payment, 
being liable in recourſe, unleſs the acce 
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he complaint, at the inſtance of hs Ma; jeſty 8 Advocate, againſt 4 Ro- 
bert Rennie, tor forgery, the Lords found, That the act 1701, anent per- 
ſonal liberty, does not ee e For n before e 
of Seſſion. + ke 


Chriſtian Stenhouſe; contra Jean 1 oung, and Wi illiam Cowan 5 
her Husband, for bis Intereſt. 


4 Father, ks] ts 1 by bis Contract of A fo provide 4 certain 
Bum to the Heirs or Bairns of that Marriage, if he gives a Sum to one of the 
| Daughters, in her n. 7 N is not N to have on it as 
a prechpunnns:: . 
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BY contract of marriage, pte U into | biting alien Young and 7a- 
net Wilſm, he became bound to ſecure 6000 merks, and'the conqueſt 
during the marriage to himſelf and his wife i in conjunt fee and rene and 


Of this marriage there were three daughters, viz. Apnies, Jean, and 
Chriſtian; in the youn geſt of whoſe contract with James Stenhouſe, Alexan- 
der obliged himſelf to grant, in name of portion with her, a wadſet upon 
a tenement belonging to him in L:bberton's Wynd, for 2000 merks, payable 
the firſt term after his own and his wife's deceaſe; which tenement, toge- 
ther with ſeveral other houſes, the ſaid Alexander Young had purchaſed du- 

the ſubſiſtence of his own marriage, and which A had taken to him- 
cf and ſpouſe in conjunct fee and liferent, and to his heirs whatſoever. 


NE) 


. : 
um 17706, Alexander Young died without ſecuring the 6000 merks pro- 
vided to his heirs or bairns of the marriage; after which, Agnes, the 
eldeſt daughter, died, and Chriſtian, who was married to the faid James 
Stenhouſe, dying likeways, her daughter, Cbriſtian Stenbouſe having made 
up a title to the half of Alexander Young her grandfather's tenements, 
brought an action againſt Jean ung her annt, and William Cowan ber 


they had intromitted with ; in which this queſtion occurred, Whether the 
2000 merks, given to Chriſtian by her father, in her contract of marriage, 
| was to be deemed a præcipuum; or if it behoved to be deducted out of 
the half of the 6000 merks which the purſuer was now intitled to, by the 
/ L' 

Pied for the purſuer : That, altho Alexander Young provided the ſuc- 
ceſſion of 6000 merks to the heirs or bairns of the marriage, whereby 
they became creditors therein, each for their reſpective ſhares; yet, not- 
withſtanding thereof, he had a diſcretionary power to divide that ſum a- 


caſe, he had done, in ſo far as his granting a wadſet to the purſuers mo- 


the other ſubjects, his taking them to himſelf and his heirs whatſomever, 
was an evidence ſufficient that he deſigned theſe ſhould divide equally a- 
mongſt them: ſo that here the intention of the father was as ſtrong as if 
he had made an expreſs ſettlement, diſponing the tenement in Liberton's 
Mynd to Chriſtian, and the other houſes to her and the defender equally : 
in which caſe, there could have been no doubt that the father's will was, 


2000 merks; or, which is the ſame thing, that he intended to give the 
ſum in the wadſet as a præcipuum to Chriſtian, and that the reſt of the ſub- 


and his heirs male, and thereafter made a ſettlement in favours of his heirs 


was as plain an evidence of his intention, with reſpect to that tenement, as 
if he had taken the original conveyance from his author to her, redeemable 
by his heirs whatſomever, upon payment of 2000 merks. 


N 
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intention, That the 2000 merks ſhould be deemed a præcipuum; becauſe, 


giving her 2000 merks was plainly intended as her proportion of the 
6000 merks, to which ſhe had right by her father's contract ; and the way 
how the purſuer comes to be intitled to the 1000 merks more, is only by 


0 Rt ob an I ET S 


falls now to be divided betwixt the purſuer and defender. 


= 6 


pracipuum to his daughter, this queſtion, of conſequence, falls to be de- 
termined by the ſame principles, that govern collation in the children's 


2000 merks that was given to her mother; as her contract of marriage 
bears no clauſe, That ſhe ſhould have both the 2000 merks, and her ſhare 
of the 4000 merks, over and above: it is therefore foreign to the point, 

to mention the father's power of diviſion, or whether or not he ens 
Aa ave 


huſband, to account to her for the half of the rents of the houfes which 


mong them in what proportion he thought fit; which, in the preſent 


ther was an expreſs declaration, ſhe ſhould have the wadſet. And, as to 
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That Chriſtian ſhould have 4000 of the 6000 merks, and Jean only 
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jets ſhould divide equally betwixt her and 7ean; for, the taking a con- 
veyance of houſes to himſelf, and his heirs whatſomever, was as explicite 
a declaration of his will, as if he had taken the conveyance to himſelf, 


whatſoever. . And, on the other hand, his granting a wadſet to Chriſtian 


Pled for the defender: That it was; evidently contrary to the father's 


at the time he provided Chriſtian, he had three daughters: ſo that his 


e 


the death of Agnes her aunt, whereby one third ſhare of the 6000 merks 


As it is obvious, therefore, That the father did not deſign to give a 


claim of legittime; upon which footing, the purſuer muſt collate the 
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haye given the 2000 merks as a praciguum; becauſe, in fact, he did not 
do it. And, with. reſpect to the argument drawyn from the pretended. di- 
viſion, alledged to haye been made by Mr, Teung's taking the right to 
himſelf, and his heirs whatſomever, it was anſwered, That: it is quite imagi- 
nary to ſuppoſe a purchaſer does intend, by taking the right in that man- 
ner, to make any alteration in the proviſions covenanted to his children in 
his contract of marriage; ſeeing. the, deſign of executing the ſecurities: in 
that way means no more than to ſecure the buyer ir Ge ordinary, form, 
marriage, which no purchaſer chuſes the ſeller ſhould be priyy to,. 


. eee ä 
- P — 4 PET VR EE 2 2 et —— 
—— — . Poet 233 = LEE EE 
- — a — C=Et — . 
r PO rs ee Ee = . Too be” <5 
... ͤ—?— Rb — RT; — = N 


— 
— 


b — * 
—— 8 —— — ä — —— — _ 
A 7 * IL oe n — * "> 0 
PPP JE LS 
9 - — * —— — . = : - 
* 21 e Tn 8 8 2 *, 


T 
+ * — — - — 


* 
rn 
1 preg ed p 


® 1 T — — = 
. 


. mera EE Re ep TR, 
— wo ey 2 os 2 1 
re I Fog eee FE 


ne ge 
— 


The Lords found, That Alexander Young being bound, by bis contract 
of marriage, to. ſecure, in land or other. ſufficient. ſecurity, the ſum 
. booo. merks.to himſelf and ſpouſe, and longeſt liver, in hferent, 

' and ta the. baitns of the marriage in fee ; That the two daughters, 
Jean and Chriſtian, were, by. the ſaid contract, creditors upon the 
aid ooo merks; and, 2000 merks. being ſtipulate to be ſecured to 

James Stenhouſe, huſband. to the ſaid Chriftiap, in name of tocher, 

upon the tenement in Libberton's Wynd, found, That the ſaid 2000, 

merks ought to be imputed pro tanto in payment of, the ſaid Chriſtian's, 
are of the. ſaid Go mers; and: that, after. deducing the ſaid 
2000 merks, there-remeins only 1000 merks due to the ſaid Chriſtian, 
and the purſuer her daughter, as. her - ſhare. of the ſaig. ſum; and 
found, That Jean Young,, the other fiſter,, remains ſtill. creditor to 
ber father in the other 3000 merks ; and that the free eflate of Alex- 
ander Young muſt, in the firſt. place, be applied to the payment of the 
ſaid reſpective ſums 4 3000 merks, and ioo merks; and that the 
remainder falls to the ſaids. Jean Young, and Chriſtian Stenhouſe, 
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N* LVIL A dee June 18. 1737. 
John Carr uthers of Holmains, contra 7 In 52 hnfton | * i 
Persbyball. PRIEST Wer 46 | 


Irritancy ob non folutum canonem. 
6 of Holmains, in the year 1669, granted a feu of the lands of 
4 Perſbyball to Cbriſtopber Johnſton, under this proviſion: „ That, if 
te twelve terms of the feu- duty ſhould run together unpaid; in that caſe, 
te the diſpoſition, &c. ſhould thereafter be null and ineffectual, as if the 

« ſame had never been granted.” Upon this clauſe, Holmains brought a 
reduction and improbation againſt his vaſſal, in regard the feu-duties had 
not been paid ſince the year 1690. 249%! 0 1 1 
The defence for Per/byhall reſolved in theſe two points: In, That the 
irritancy never was incurred, in regard the vaſſal had duly offered his feu- 
duties to the ſuperior once every fix. years, ſince Martinmaſs 1690, when 
the laſt payment was made; for vouching of which, ſeveral inſtruments 
were produced. 2do, Efto no offer had been made, yet irritancies of this 
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kind being e are always allowed to be purged at the bar any time 
before declarator. 


- Anſwered: for the purſuer : That it was true there were ſeveral” inſtru- 


ments produced by Perſhyball, ſaid to be taken by him and his father againſt 


the ſuperior, at different periods, from che. 1696, denn torte pan 1725, 


in order to take off the i irritancy. 


As to the firſt of which, it was obſerved : That it did not prove any 
offer was made by the vaſſal to the ſupetior ; for all it bears, is, That the 


ſame was taken at Kirkwoodgate, without ſaying, in preſence of the ſupe- 
rior, or that an intimation was made to him, or,any, of. his family, or the 


money told down, but only that the bygone feu: duties in general were 
offered. Now, if this inſtrument is ſet aſide, the irritancy is incurred 
without W to the others; becauſe all the reſt are taken a conſider- 
able time after the vaſſal had failed in payment of the twelve terms feu- 
duty : therefore the only remaining queſtion is, Whether or not it ma 


be ſtill purged at the bar? And here it falls to be obſerved, That Rea 8 


is a material difference betwixt! irritancies which depend upon the law, and 
thoſe that owe their origin to the convention of parties: the firſt are ordi- 


narily allowed to be purged ; but, to put the other upon the ſame footing, 


would be to counteract and overturn the ſettlement, which parties, have 


thought fit to make of their own rights: and, agreeable to this diſtinction, 


the Lords have often determined, not only 1 in. feus, but likewiſe in tacks, 
and other contracts containing irritancies. 


The defender replied: That the firft inftrument was made at the gate 


of Kirkwood, where it is well known the ſuperior then lived; and, it a 


| pears by the ſecond, That the firſt was intimated to him; ſo that the ſe- 


cond inſtrument ſupports the firſt, But ſuppoſing, for argument's ſake, 
it were not ſo formal, yet the ſmalleſt tender of payment ought to be ſuf- 


ficient to prevent the effect of an irritancy; as it would be. hard, that the 
neglect or ignorance of a Notary ſhould forfeit a. vaſſal of his property; 


eſpecially where there is not the leaſt a appearance of ingratitude to the ſu- 


perior : on the ee the many inſtruments produced ſhow, that thge 


vaſſal was not to blame for the non-payment of the feu- duty. Beſides, by 


a letter, dated at Kirkwood; 11th May 1722, produced in proceſs, the ſu- 


perior writes to the defender in the following terms: © Sir, this ſhall 
« oblige me to diſpenſe with your not offering your feu at this term of 
ce Whitſunday allenarly, Ido not deſign to make any uſe of this to you, nor 
« no vaſlal of mine.” Whereby it 1s plain, that he had no notion the 


defender had forfeited. his right ; ſeeing he thereby indulges him in a de- 


lay for that term. 


As to the diſtinction betwixt legal and conventional irritancies, it is with. 
out any foundation; ſeeing both are purgeable any time before declarator, 
as Lord Starr lays down, p. 591, where, treating of this ſubject, he ſays, 
*« The Lords have a power to modify exorbitant penalties, albeit they bear 
« to be liquidate of conſent, of parties ; and, for the ſame cauſe, they have 

te power to qualify theſe clauſes irritant, and to allow time for purging the 
« ſame.” Which opinion is agrecablc both to the principles of the canon 


law, and our practice. 


The Lords | ſuſtained the defence, and found the irritancy not incurred. 


No LVIII. 
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were generally believed to import a real burden at leaſt; 


E. Competition, p. 647, ſays; his words are: If an infeſtment be 
« granted with the burden of a ſum, it makes the ſum a real burden; 


chat, for the good of a family, a father cannot decline putting his ſon in 


P » * * 1 
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andy Mts and Ayer Cie; er with Marion 
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Turnbull, W w of Dr. Ogilvie. ; 
F | Fuculty to burden. 


bert Os iboie of Coal ene his eſtate to Dr. Jahn obe * eldeſt 
ſon, ng to himſelf a faculty to burden it with 5000 merks, in 


favours of whatſoever perſon he pleaſed; whereupon the Doctor was infeft; 


and, in conſequence of the faculty, his father thereafter granted bonds to 


his own. children to the extent of * ſum reſerved. Poſterior to this, the | 
Doctor intermarried with Marion Turnbull, whom he provided in an an- 


nuity of 800 merks; upon which ſhe was infeft; and afterwards he diſ- 
poned the lands to John Gardener, with Marion's conſent, who. conveyed 
them to Thomas Ogilvie merchant in Dundee; under the burden above'men- 


tioned ; - and he naying, by a multliple-poinding, called the children of 


Robert Ogitvie, claiming the 5000 merks granted to them in virtue of the 
reſerved faculty, and the D 's widow, who craved to be preferred 


for her annuity upon her infeftment, a competition enſued betwixt them, 
wherein this queſtion occurred, Whether the 5000 merks was ä real bur- 


den upon the eſtate, or if it was only perſonal ? 
The arguments for the children were: That, at the time Robert 0 #4 
vie granted the diſpoſition to his ſon with this reſerved facult Ys ,fuch —.— 


Lord Stair, 


t and therefore a purchaſer proceeds upon his own hazard, if he buy 
« without fight of his author's infeftment ; or, if one get but right as a 
ec creditor, that party having right to the 1 * burdening, will be preferred 


« as an anterior real creditor, and not perſonally only.” 


From'which paſſage it is plain, the learned author thought an infeft- 
ment, granted with the burden of a ſum, even tho' it did not mention the 
name of any particular creditor, made the ſame a real burden ; and that 
the party who had right thereto would be preferred, ſeeing upon it he 
might adjudge: fo that, by our law, it makes no difference, whether a 
particular creditor is mentioned, or if the faculty is in favours of perſons 
under the collective denomination of children, or if the creditors are alto- 
gether uncertain ; becauſe the diſponer, in whoſe favours the faculty is 
conceived, being truly creditor, it may be affected for his debts, or he 
may diſpoſe to the extent thereof, and when the creditors do appear, they 
come in place of the party who reſerved the faculty : conſidering the 
queſtion therefore in this view, it removes all the difficulties or inconve- 
niencies that may be alledged to follow the uncertainty attending the cre- 
ditors who have right to ſuch faculty. 

Neither is it eaſy to ſee how the widow's annuity can any ways compete 
with the children, as her liferent is conſtitute by the ſon, whole title was 
ſubjected to this burden. Beſides, the rendering ſuch faculties ineffectual, 
may be productive of many inconveniencies. Thus it may often happen, 


the 


5M % TAC SE pp è mp, . EE ̃—0.ö§ꝝnd?v᷑ñ;ĩ7?tC ho 


5 7 A I 


e ff.. . er nhl a ot 


© the fee of his eſtate ; at the ſame time, he may have other children and 


creditors, whoſe proviſions and debts he is willing to have ſecured, pre- 


ferable to the ſon's fee; it may be inconvenient for him to determine the 
extent of theſe proviſions, or to divide them among his children, by im- 
mediately granting heritable bonds, whereupon they may be infeft; would 
it not be hard, if there was no way, in our law, to anſwer ſuch reafonable 


intentions, by which no other perſon can be prejudged? And yet, it is 


believed, it will be difficult to point out any other method than the one 


o 


that has been followed here. . 8 * 
On the other hand, it was argued for the relict: That a reſerved facul- 


ty was no more than reſerving the fee in the diſponer, in ſo far as extends 


to the power of charging the eſtate with the ſum mentioned in the facul- 


ty; of courſe, it can never be ſtronger than the fee itfelf. Now, no fiar 


can, by granting a perſonal bond, make the ſame a real burden, without 


a clauſe of infeftment or diligence, by adjudication. 


2do, It is inconceivable how a debt can be a burden on a fee before it 


exiſts, or that the power to make it a burden ſhould make it real, where 


nothing is properly done to charge it upon the land. 377o, It is incon- 


ſiſtent with our land-rights, that any fums in general ſhould be a real bur- 


den upon lands, where either the extent of the ſums, or the creditor, can- 
not be known by any thing that appears in the right pretended to be bur- 
dened. And, as to the arguments urged for the children, it was anfwered, 


None of our lawyers ever held ſuch faculties to be agreeable to law. The 
paſſage from Lord Stair, if it proves any thing, tends to ſupport the con- 
trary doctrine; becaule it is probable, he there means a ſum having a parti- | 
cular creditor :'and, that he had no other view, is obvious from the follow- 
ing words, viz. That a purchaſer proceeds on his own hazard, if he buy 


ce without fight of his author's infeftments :” which points out that he 
is ſpeaking of a caſe where the purchaſer may be ſecure, if he ſees his au- 
thor's infeftment : a doctrine that agrees to the queſtion, where an infeft- 


ment is burdened with a particular ſum to a particular creditor ; but which 
does not apply, where the burden is general, either by not expreſſing the 


4% 4 


extent of the debt, or the name of the creditor. 8 - 

But the diſtinction betwixt a debt contracted with a certain creditor, and 
a debt that hath no creditor, is ſo plainly founded on common ſenſe, that it 
needs no authorities to eſtabliſh it; ſeeing, where the creditor is certain 


the infeftment points out the burden, one knows what it is, and where 
it is: but, where there is no creditor, or no ſum actually contracted, but 
only a power to do it, there is truly no burden affecting the ſubject at the 


time; it is a burden may be, or may not be; ſuch as no purchaſer can 
know or have any ſecurity againſt. It is true, that it has been often found 


ſuch indefinite burdens are real; but, in a late caſe, viz. in the competi- 


tion among the creditors of Maclelan of Barclay, the Court, upon confi- 
dering the inconveniencies that followed | therefrom, found, That ſuch 
clauſes did not import a real burden upon land: but, abſtracting from 
particular caſes, it ſeems inconſiſtent with principles, That any debt, con- 


tracted in conſequence of a faculty, ſhould be real, unleſs he that hath the 


faculty make it ſo, by charging it upon the eſtate ; and, until that is done, 
it muſt remain only a perſonal burden affecting the diſponee. Neither is 
It ſo obvious how a debt, not contracted, perhaps, for many years after 
an infeftment, ſhould be a real burden thereon, ſo as to overhale immedi- 


ate rights; or that a power to make a debt real does, zpſo fatto, produce that 


B b LO effect, 
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effect by the nn more than that every fiar $debts are _— becauſe. 


have done it, fill they 
debts, by making them real : but this does not prove that perſonal debts, 


nay, that they are not ſo to this day. And, it can have no influence, That 


18 1 


he has the power to make them fo. 
It is faid, That creditors may adjudge ſuch . bud, w. 


get no more than a power to ſecure their'c —4 


contracted in virtue of ſuch a faculty, are real, as from the date of the 


infeftment burdened, ſo as to exclude other creditors. Neither is there 


any thing in the obſervation, That the bonds, granted in virtue of the fa- 
culty, ſhould be referable to the liferent- infeftment; as it was conſtitute 


by the ſon, whole right was ſubjected to this burden, becauſe the widow 


founds her plea upon this, That her infeftment is real, flowing from the 
far before the debts contracted, in conſequence of the faculty, were real ; 


the ſon's title was burdened ; 5. e. that he was perſonally burdened, unleſs 


the debts, to which he was ſubjected, had been real, previous to her in- 


feftment. L 


father has a mind to. ſecure 


e to his children, or a fund for credi · 


tors; yea even for after contractions, there are many ways to do it other than 


the one that has been here followed. To out only one, Why may 
not the father burden the eſtate with a ſpecial ſum, 


or to any perſon he thinks fit; and then, of courſe, he has the power of 


_ dividing and applying it to what uſes he pleaſes? which would be e n 


with the r of law, and remove Oy On. 


- We Sir Hang» That the bonds, 
were W ns and not neee the lands. 


N* LIX. „„ ! hy 3s i Baden Die. 


Comperition, 755 Garth org; Merchant in Glaſgow, vich 
William Bell of Blackethouſe. 


An Adjudger, from one having only a perſonal Rigby, compleating his own Title | 


1 Dime, is preferable to a prior WO Deed 0W1 2 From the Jaw 
t 


/ 


72 Mam Chatto ſenior having gent to a tenement in Kell, led in 
his circumſtances; whefeupon it was broaght to a ſale by his cre- 


ditors : and Alexander Oliphant having purchaſed the ſame, he diſponed 


it to William Chatto younger; in which diſpoſition he conveyed to him the 


OY of ſale, in order to his obtaining himſelf infeft: however, neither 
9 nor Chatto junior were ever infeft. 


hile young Charto's right ſtood thus incompleated, he granted an he- 


ritable bond thereon to Bell of Blacketbouſe ; upon which he entered to the 
poſſeſſion: and, ſometime thereafter, Jobn Garthſhore, who was like- 


ways creditor to young Cbatto, adjudged the tenement from him, and, ha- 
ving charged the ſuperior, he obtained a Charter; upon which he was in- 
feft ; whereupon a corpertion enſued betwixt them. And, 


aſtly, as to the inconveniences alledged would follow the ren- 
5 ſuch Faculties ineffectual, they are quite imaginary ; becauſe,” if a 


payable to himſelf, 


granted in purſuance of 22 


4.0 
Js 
29 

* xn 


: 1 


For Blackethouſe it was argued : That the right in young Charte (the 
common author,) being merely perſonal and incompleat, he was fully de- 
nuded thereof by the firſt conveyance; of courſe, the infeftment that 
followed on Gartiſbure's title behoved to fall; as the right on which it pro- 
ceeded is void. It is true, that young (Hatto might have been infeft; ſee- 
ing the radical right ſtil} remained with him, not withſtanding the firſt con- 
veyance; and, if that had happened, the firſt deed would have evaniſh- 
ed in competition with a poſterior difponee duly infeft ; becauſe, in con- 
veyances from a perſon infeft, it is not the dates of the titles, but of the 
infeftments (whereby he is denuded,) that is to be regarded. But, as that 
method was not followed, the firſt right here muſt be preferable to the 
ſubſequent one, notwithſtanding the radical right remained with young 
Chatto, in the ſame manner as in a queſtion betwixt aſſignies to bonds; the 
aſſignation firſt intimate is preferable to a prior one not intimate. Neither 
does this doctrine any ways tend to unhinge the ſecurities ariſing from the 
records, as Garthfhore did not contract upon the faith of them, his author 
not being infeft; and, any perſon who may purchaſe from him, muſt ſee, 
from the records, that his immediate author not being infeft, the perſonal 
right, that was in him, might have been qualified or alienate by a perſonal 
Beides, the point now pled for ſeems well founded in the act 1617; 
where it is declared, That it ſhall not be neceſſary to regiſtrate any bonds 
« and writs for making reverſions, unleſs the ſaſine paſs in favours of the 
« parties makers of the ſaid bonds or writs :” confequently, if Chatto 
younger had granted a back-bond of reverſion, or any other deed in fa- 
yours of Bell, it would have been good againſt his competitor, notwith- 
ſtanding his infeftment. And ſurely it cannot be doubted, but a direct 
diſpoſition or conveyance of an incompleat real right, muſt be equally a- 
vailable to affect it in prejudice of the granter's. ſingular ſucceſſors, who 
obtain themſelves infeft, when their author was not infeft, as a latent back- 
bond ? In point of juſtice, there is no difference ; and, in a favourable 1 
view, the direct deed ſurely deſerves more countenance. 5 . 1 
On the other hand, it was arged for Garthſbore: That, ſo long as the | 9 
competing rights remained perſonal, the rule, Prior tempore potior jure, 
behoved to take place; but, as there was more in young Chatto than a 
mere perſonal right, to wit, a power and faculty in him to have made it 
real, by which only the dominium of the ſubject could be transferred; and, 
this being carried, in virtue of the charter from the ſuperior, whereby 
old Chatto was denuded, the real right was eſtabliſhed in Garthſbore's per- 
ſon. It is true, he might have infeft young Chatto, in order to have vali- 
date the purchaſe he ſhould make from him; but the method here fol- 
lowed, of eſtabliſhing a legal title to the decreet of ſale, is the ſame thing 
with the reſignation as flowing from old Chatto, whereby all intermediate 
perſonal rights came to be abſorbed, and the real right, in old Cbatto, by 
the act of the ſuperior, veſted in Garthſbore : ſo that he alone, and no 
other, was liable for all the caſualties ariſing from the fee ; conſequently, 
he muſt from thenceforth be intitled to the rents and profits thereof. The 
parallel brought from aſſignations to perſonal rights tends to ſupport the 
contrary to what it is adduced to prove; for, as it is acknowledged, that, 
notwithſtanding of a firſt aſſignation, the radical right remains with the 
cedent, in ſo much that an' 3 firſt intimated will be prefer- 
red ; fo the radical right of the fee remaining with old Chatto, the de- 
5 . creet 
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creet of ſale and after-afſignation, gave a power to the aflpnies 0 com- 
pleat their real rights, and diveſt him; which being done, the radical 
| 9 thereafter came to be veſted in that party who compleated thè real 
; right; as in aſſignations to perſonal rights, it is performed by the firſt 
intimation. Nor does the clauſe in the act referred to make any alteration 
in the preſent queſtion; becauſe it does not ſay, That the firſt latent 
bond of reverſion, upon a perſonal right, muſt have preference to others, 
who, having carried the ſame, have compleated it, — eſtabliſhing a real 
right A This being left to the diſpoſition of the common law, 

as it ſtood before the act; and by that Garihſbore, as having the only com- 
. real right in the ſubject, falls to be preferred to his competitor ; who, 
ſuppoſe his titles were now 0 made u P, would have no manner 12 
. in it at all. 
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Janes Mitchel, contra Mich of 2 
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Thi an n Executor-creditor, or ni of Kin, * . executing the Manet, 
" Foere's 7s no Place Nn an Executor * non executa. e 


8 vcbe of Alderſton being debtor to James Mitchel taylor in \ Edinburgh, 
by bond, the ſame, aſhes the creditor's deceaſe, was confirmed'by Pa- 
rich Mitchel his brother, upon the title of executor-creditor. Patrick, 
the executor, died, without renewing the bond in his own name; after 
whoſe death, his ſon James confirmed it as in bonis of his deceas'd father, X 
and then conveyed the bond to Mitchel of Blairgorts. a 

Andther James Mitchel being creditor by decreet to the ſaid James Mit-. 
chel, the ſon of Patrick, obtained ' himſelf decerned executor-dative to 
James Mitchel the original ereditor, upon this ground, That, by Patrick's 

dying without executing the teſtament, the bond returned to be in bonis 
of the original creditor ; to whom James Mitchel his debtor came to be 
neareſt of kin, upon his father Patricb's deceaſe; and, on this title, he in- 

ſiſted in a proceſs, on the act 1695, againſt Blairgorts ; ; . it ought 
to be found, that he had the only right to the bond. 

For Blairgorts it was pled: That the bond in queſtion was fully eſta- 
bliſhed in the perſon of Patrick, without neceſſity of any execution; and 
that, by his deceaſe, it tranſmitted to his ſon without falling back in bonis 
of the firſt defunct, fo as to give acceſs to a confirmation ad non executa : 
in ſupport whereof, it was obſerved, That, tho executry is but an office, 
and, as ſuch, gives no right of property, unleſs the executor execute the 
teſtament; either by getting payment, renewing the bond, or taking de- 
creet; yet, where an executor-creditor, or neareſt of kin: is confirmed, 
a right of property is tranſmitted, by confirmation alone, as is laid down 
by Lord Stair, tit. Executry, & 5. who ſays, « That, with regard to the 
« neareſt of kin's intereſt, confirmation is additio hæreditatis in mobilibus. 
Therefore, whoever is confirmed executor, the neareſt of kin exiſting at 
the time 8 thereby the 75 to be eſtabliſhed in them; ſo as with- 


out 


=_ 3 
Ley = - — CERES 
” 1 = * — = - — — ode . ” — => = i te ute N ' : — I _— — 6 1 
* 8 7 2 T 7 R TIS CRY - : F 2 PW 4 \ — "4 — Hoe . . 3 > - —> — : 1 3 h 1 — 
. . 2 2 — ns * — ——— ao — GIL naps art —ů 22 — he > rs fo 2 — —— — — 2 — 3 — 2 82 S * 233 — 8 2 y 2 . N — — 2. FI. — q 
8 c - £ l - Ine, 3+ 5 — by, , "ag 7 2 x 4 - —— — 2 7 = TIN II — 2 5 "LD br Rag: — RS =2hh non = 
hes E ä — KEE at A . N . ; Pe: - - \ — —— - — ==" — DO .. into ihe rind et — SIE . ˙ w 8 2 8 * 5 3 r . 4 O ry —— 6 bg = — EROS = WY - 
£ 8 : — — 2 2 7 "7 L we 22 2 — a: . 2 C3. WA 2 — 5 T —— Tr un EINE RS CRIT 1 Age ns, 2 4 - — o > I. 2 — Gp rendeinn — Pa — 
n a * 7 Erna ons £ ; "Xt SK: — . -: er 1 . 1 wy cog - — — — — — — — 0 — 2 — — x — * 4 — . >» 2 4 
4 N k _— . — > C - wh, 2 . — F 1 N 2 4 2 — SA 1 . 2 * — 9 a rd NO * 5 — N - bY * ns wy mg 4 = L : _ =; In CEN — DI» == i = — = 
—.— ö - - — 2 . y mrs —— 1 . — —— 5 —ͤ— — — — : —_- = — . ——— . —— 2 ̃ ERAS DT ARS OOO WEE I A : ; p — eo rp — >. = — 
—— — — — 5 > ——— — — 1 — — 8 — 3 1 — B rr rr 2 . 8. — — x CCRT men — —— — _ — — — — — — — — — . = — = 
. — — * — - — — * — . — — — — - ——C — — — — — — . — — — — . — — —— — 
s * — —— — == 2 — OY EO — ————— — : ERIC. > OSSETIA IF ap fc ET LIT — 2% re * A . om 
— — —— ny a om — — ©: — 7 — = — — a SF — & 


VEDIC. LAI LS N p 
Sr MAR fWELIILELSS,T.. OOO ET ; 
—— — — — — — 


— 
1 


5 
Q 
*% 
F 
i} 
} 
2 1 
5 
7 
5 
: 
i 
3 33; 
F 
* 
} 
1 
1 
LAG 
* * 
143 
154 
1, 
"2-6 
1 
bi. - 
{ 
5 
5 
Tb 
Oy 
n 
N. 
2 
Fi 
TK 
71 
Fur 
f 
I 
"ot 
.. 
1 
£ 
Ar. 
. 
bit 
E 
Þ 15 
I. * 
1 
16 . 
' 5 
i 
1112 
iy T 
or 
* 
y 
CON 
77 
1 
* * 
* 
I 
1 
14 
* 
1 
4 
1 
„ 4, 
ih 
* 
\ 
= 1 
FT 0 
Ft 
* 
Lp 
l 
1 
\ 1 
q 5 
, YE 
1 
HEN 
# 
9 25 
4 "314 
i \ ; ö 
1 
„ + by 
i 
414.98 
FH Wh 
a 
WW 
| 4 
„ 
. F 
. y 
N 4 
bo PL 
to BUS 
4 FAR] 
' Wat! 744 
1 
1 A 
. 
x 


. 
. 
1 
* 


35 A IAN LNG 


, 1 ' * 
Re | F A. 
LE 15 | ö 


dut further to tranſmit to their repreſentatives; and, ſimilar to the con- 
firmation of the neareſt of kin, is that of an executor-creditor, which is 
underſtood to be a legal diligence eſtabliſhing the ſubject in the perſon of 
the creditor : nay, if an executor- nominate ſhould aſſign to the neareſt of 


kin any ſhare of the moveables, in lieu of their claim, this e praxi is un- 


derſtoòd to be an execution of the teſtament pro tanto, in ſo much that the 
aſſignation does not fall by the executor's death; confirmations, therefore, 
thoſe who have an intereſt in the moveables, are very different from 
the caſe of thoſe who have no right in them, except the bare office: the 
laſt is a truſt which is perſonal, and muſt die with the truſtee; the other 
ſort are of the nature of procuratories in rem ſuam, which, being given by 


the law, cannot die. 


Anſwered for the purſuer: Confirmation alone does not fully convey 
the particulars in the inventary of the teſtament confirmed, ſo as to take 
them out of the hæreditas jacens of the defunct, and veſt them in the exe- 


cutor, ſomewhat more being requiſite, viz. That the teſtament ſhould he 
execute; wherefore, if the executor die before that happen, the title 


cannot otherways be made up,'than by a confirmation ad non executa to 
the firſt defunct. Nor is there any difference, in this reſpect, between an 
executor who has but the naked office, and an executor-creditor, or neareſt 
of kin; becauſe, if confirmation alone does not operate a tranſmiſſion to 


the one, neither ought it to have that effect in favours of the other; as 
it is not conceivable how the different intereſts of executors ſhould vary 


the nature of the conveyance, or that the ſame form of title ſhould ope- 
rate different effects, ſo as to ſerve for a full tranſmiſſion to one, and not to 


another. Neither does the diſtinction now pleaded for, meet with any 


ſupport from our lawyers ; for Lord Stair, tit. Executry, & 61. lays it 
down, in general, That, if all the executors be dead, and any part of the 


| teſtament unexecute, then there is place for executors ad non executa, which 


he cannot be ſuppoſed to mean only of executors-nominate. See Dzrleton, 
verb. Executor, and Sir James Steuart ; both of whom plainly ſuppoſe. 
confirmation ad non executa neceſſary in the caſe of an executor-creditor's 


dying, without executing the teſtament. It may be true, That, where 


there is confirmation, the neareſt of kin tranſmits his right, i. e. the claim 


with which the executry might have been burdened ; but it is denied, 


that confirmation alone tranſmits any title to the ſpecific ſubjects of the 
firſt defunct's executry, ſo as to give the neareſt of kin a direct right to 
the executry. And, what proves this diſtinction to be well founded, is, 


That, if the moment an executor-nominate was confirmed, the neareſt of 


kin acquired a direct right to the defunct's executry ; it would follow, 


That he might demand payment, intent actions againſt debtors, or aſſign 


the debt to third parties, none of which things he can do ; of courle, 
he cannot tranſmit to another what was not in himſelf. | | 
As to the inſtance of an executor-nominate's aſſigning to the neareſt of 
kin, which is underſtood to be an execution of the teſtament, it was an- 
ſwered, That, if ſuch an executor aſſign, it will intitle the aſſigney to ſue 
the debtor ; and, if he obtain decreet before the executor die, the aſſigna- 
tion may be good; but, if he die before decreet, it is believed, the aſſig- 
; 2 0 nation 


1 


nation would Gl with the cedent s right a hora 12 * alben: 18 r 
run. the erecutor is not ww" in the | 


\ The Lords a. Thet Patrick Mitchel Fa 1 5 the 20 
merbs and intereſt in diſpute, as creditor to his brother James Michel 
_  fayler, ta whom he was neareſt in kin, the property thereof e a 
Patrick, from the time eo the confirmation, and was in bonis f P 
trick, at bis death; and that James Mitchel, the ſon and, m_ 
| of Patrick, having: confirmed the ſame, might habily affign |the ſame 
1850 Blairgorts; and found the confirmation of James, as executor+tre- 
_ +  .. » dior quoad non executa, Was inept and wg 3 ; a e 4 
= Blargors, the Ae, e e F. 1 


ee ee ee ve un, 
Thomas 2 contra * iam Johnſton. 


7. Bill may be figned by a Netary. 2. Are fuf flained, the bearing Annual. | 
rent, from the Date, and _—_ the Term of Payment. 


| No LI. 


* the 2d —— 1908; Johnen drew a bill upon e payable 
at Marinmaſs thereafter, with annualrent from the date ; the acce 


| tance of which, in regard Dinwoodie could not write, was adhibite by a 

Notary before two witneſſes. Of this bill, he intented reduction, on the 
following reaſons: Imo, Becauſe it was accepted by a Notary. .240, in 
regard it bore annualrent from the date: and, in copport of the firſt, it 
was obſerved, That regularly no writing is valid, unleſs it be either holo- 
graph or duly ſigned before witneſſes; from which rule, bills of Ex- 


change are excepted, for the ſake of commerce. It is true, if a perſon 


cannot Write, the law allows Notaries to ſign for him; but then it is ne- 
oeſſary, in order to render ſuch an obligation valid, that the witneſſes be 
inſert; of conſequence, if the writing does not admit the inſerting them, 
which is the caſe of bills, it is illegal to attempt to ſubſcribe ſuch writings 
by Notaries : and here the Notar ſeems to have been ſenſible of. this diffi- 
culty, as he has attempted to introduce a new form, not practiſed in the 
ſubſcription of regular deeds, * by Notars; namely to inſert the wit- 
neſſes names and deſignations in his docquet, which does not come up to 
the law, it not being in the body of the writ: but, in græmio, as it were, 
of the party's ſubſcription, for ſuch the Notar's declaration is, when regu- 
| larly. gone about. In ſhort, this writing does not come under any known 
deſcription in law; as it is neither holograph, nor bears the Writer's name, 
and witnefles, nor a bill, ſuch as people are generally acquainted with. 
With reſpect to the ſecond, it was pled : That bills are not defigned to 
be ſtanding or abiding ſecurities ; therefore they ought not to be fo con- 
ceived, as to bear intereſt from their date, and thereafter, during the not 
payment; as that is plainly exceeding the proper uſe for which they were 
at firſt introduced, and altering the very nature of them: e. g. bills, tho 
carrying intereſt ex lege, after the term of payment, are ſimply moveable; 
and, as ſuch, fall under the jus mariti and reiifae ; but a bill, in this form, 
would be heritable in theſe _— as carrying Intereſt ex pacto. And, 


cho 


g 1 
5 4 oy 3 
_ tho' the acts 168 1, and 1696, do not, in expreſs words, prohibite ſuch = 
ſtipulation 3 yet it is plainly enough implied, by enacting, That bills ſhall 
carry iptereſt from the term of payment; which ſhows it was taken for 
gfanted they are not a ſecurity carrying \intereſt ex pacto: therefore this 
clauſe, as incongruous to the nature of the writing, muſt be fatal to it, in 
the ſame manner as if it had bore a penalty, which is only a greater devia- 
tion from the defign of bills e eee 
Anſwered to the Firſt: That, as bills are a kind of ſecurity, which 
were introduced by cuſtom, and not by ſtatute, they do not fall under any 
of the regulations neceflary to be obſerved in the form of other writings ; 
conſequently, arguments, drawn from the ſtatutes tegulating the form of 
other deeds, are not in point. At the ſame time, it may not be improper 
to obſerve, That the ſubſcription of one or two Notaries is, in all things, 
equiparat to the ſubſcription of the party ; therefore, where nothing but 
the ſubſcription of the party is requiſite to conſtitute a valid obligation, it 
follows, that a notorial ſubſcription is equivalent. Nor is there any thin 
in the. obſervation, That the witneſſes are not deſigned in the body of the 
writ; ſeeing the acceptance is part thereof, and the Notar's docquet ſub- 
joined to it is likewiſe to be conſidered as part of the writ, as much as 
the clauſe in other writings, in w:tneſs whereof, &c. It is true, the form 
of this bill is uncommon, yet it is not ſo on account of any bad thing, but 
for being deviſed in a way, which, if enjoined by law, would, in a great 
meaſure, take away the cauſe of that odium which many have to bills: 
for, inſtead of a mark, .inſtead of initials, which are ſufficient to validate 
ſuch a writing, there is here the ſubſcription of a Notary, whoſe faith, in 
the affair of bills, is great; and two witnefles, ſpecially required to his 
being defired to ſubſcribe, both fully deſigned, and ſigning with him: fo 
that there is no room left to doubt of the tranſaction's being fair and honeſt, 
TRE iS A135 05. 5 TO 
To the ſecond, it was anſwered : That there is no reaſon for annulling a 
| bill, becauſe it bears a ſtipulation for intereſt from the time of the loan; 
as it is very common to accumulate the annualrent from the date to the 
term of payment; and ſo render it a ſors, bearing intereſt, in caſe the 
accepter does not pay at the day prefixt, altho', it is plain, he is thereb 
put in a worſe condition : How hard then would it be for the defender to 
loſe his debt, for want of {kill to cover the tranſaction? if the thing be 
lawful, it is not the worſe for being fairly and openly expreſſed. As to 
the ſtipulation of annualrent on a bill before the term of payment's being 
diſcharged by the acts referred to, it was anſwered, Imo, Granting it were 
true, ſtill the adjecting ſuch a ſtipulation is not ſufficient to annul ſuch a 
writing, but only that the ſtipulation ſhould be ineffectual; for, notwith- 
ſtanding ſuch adjection, it would yet remain a bill, as having all the eſſen- 
tials of one, a drawer and an accepter: ſo that the rule, Urile per inutile 
non vitiatur, behoved to take place. And, as to the inſtance of a bill with 
a penalty being found null, it does not touch the preſent queſtion ; fince 
a penalty may be ſaid not to be the ſubject of a bill more than a legacy or 
donation. But, 240, Neither of the acts will bear ſuch a conſtruction, 
the deſign thereof being only to authoriſe charges of horning to paſs upon 
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1. 4 refer ved Phar- is a 22 to 1 ahh Conſent of of * ber 5 FEST any | 
Time during ber Life, may it be exerced after the Huſband's Death ? 
2. Does an unlimited Faculty to burden 6 a Power to be? ?. 3˙ 1. 
 mologation. 


. . 


T Hahbirton, OY conſent of Samuel Nimmo 15 huſband, \atno 
1713, granted a diſpoſition of a tenement' in Edinburgh, to: the ſaid 
Hoſpital, under condition, That, by acceptation thereof, the managers 
ſhould be obliged to pay certain ſums to particular perſons, at the firſt 
term after her and her huſband's deceaſe ; reſerving her own liferent, 
« and a power to burden the fame with her huſband's conſent, with what 
e other ſums ſhe ſhould think fit, to any other perſons, by a writ under 
<« her hand, at any time in her lifetime. After the date of this deed, 
the huſband died, and, Vobel being diffatisfied with the legacies ſhe had | 
left, raiſed a reduction thereof; but, it would ſeem, that ſhe had then no 
intention to alter the deed to the Hoſpital : for, in the year 1719, ſhe 
granted a bond to it, reciting the mortification, and that ſhe had raiſed a 
reduction for annulling the burdens thereon, but that ſhe had no deſign to 
hurt the Hoſpital ; therefore ſhe obliges herſelf, That, in caſe ſhe pre- 
vailed in that proceſs, ſhe ſhould pay to the managers 1200 merks ; = 
if ſhe did not, then they were to make uſe of the | pages or. not, as 
they ſhould think fit. 
Anno 1723, ſhe execute a new diſpoſition of the ume ubject in favours 
of Elizabeth Borthwick ; who, in virtue thereof, having raiſed an action 
of mails and duties againſt the poſſeſſors, a competition enſued betwixt her 
and the Hoſpital; in which the purſuer craved to be preferred: 1m, 
Becauſe 1ſobel Halyburton, in the firſt diſpoſition, reſerved a power to bur- 
den the tenement with ſuch ſums as ſhe ſhonld think fit; which implied 
a power to alter at pleaſure, even without any onerous cauſe, 2do, That 
ſhe was preferable upon her diſpoſition, in regard ſhe was firſt infeft. 
To which it was anſwered for the Hoſpital : Tho' the difpoſition in 
their favours reſerves a power to the granter to burden with what ſums 
| ſhe pleaſed, yet that power could not be impoſed, but during the joint 
lives of the granter and her huſband ; the meaning of the deed being, 
That ſhe was to have that power any time in her life, with her huſband's 
conſent ; therefore it could only be exerced during their joint lives. 296, 
Granting ſhe might have exerced the faculty to burden after the huſband's 
deceaſe, ſtill it does not follow, ſhe had a power to diſpone; ſeeing | it 18 
certain no fee can be diſponed, but either where the property is in the 
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difference betwixt theſe two powers, viz. That, in the caſe, of a burden, the 


grantee hath an option to keep the fee, if he pleaſes; but it does not fol- 
low, That, becauſe one has a power to burden, ſo as to render the fee 
uſeleſs, that therefore he can give away the fame: e. g. an apparent heir 


may grant a bond, on which his predeceſſor's eſtate may be adjudged, and 
rendered uſeleſs to the next heir; yet, if he diſpone, ſuch difpofition will 
be good for nothing; becauſe he had no fee in him. Again, an heir of 
entail, who is prohibited to ſell, but left at liberty to contract debt, may 
exhauſt the eſtate by ſuch contraction; and yet, if he ſell his difpofition, 


can be of no avail; therefore the diſpoſition in favours of the purſuer, tho 
with the firſt infeftment, can have no effect. In the next place, ſuppo- 


fing, for argument's ſake, Jebel Haliburton had a power to alienate, yet 
the ſame is plainly paſt from, by the bond which ſhe granted to the Hoſ- 
pital ; as it truly imports a tran ſaction, That, in the one caſe, the Hoſpital 
was to have the money, and, in the other, the event that happened to be 
allowed the uſe of her right: fo that to ſuppoſe, after ſuch an act of ho- 
mologation, that ſhe had a power to diſpone, is to argue contrary to the 
defign or intention of the bond. Se. 8 


they ought to be conſtructed in the moſt favourable way for the donor; 
and, on the other hand, in the ſtricteſt way againſt the donator; of con- 
fequence, the reſerving clauſe here ought to be interpreted in ſuch a way 


as not to exclude the difponer from the exerciſe of the reſerved faculties 


while alive, by the huſband's predeceaſing her. It is true, inſtances may 
be given, where a power granted to two cannot be exerced by one, after 
the death of the other; but the caſe is quite different, where a proprietor 
reſerves a power over his own eſtate during his life, to be uſed with the 


conſent neceflary by law, there the conſent will not be underſtood to be a 


limitation upon the reſerved power; but the expreſſing what inerat de 
jure: e.g. If a minor diſpone, with a power to alter at any time of his 
life, with conſent of his curators ; the conſtruction woald be, That, while 
the curatory ſubſiſted, their conſent. ſhould be neceſſary; but it could 


never be interpreted, That, after the curatory ceaſed, their conſent ſhould 


be requiſite; juſt ſo, the reſerved power in the preſent queſtion muſt im- 
port a deſignation of the form in which it was to be exerced, but not a li- 
' mitation. 98 SY 3 
Win reſpect to the ſecund point, it was obſerved: There was no 
foundation in the clauſe for reſtricting Iſobel Halyburton's power, or limiting 
it ſo as to leave a reſidue to the Hoſpital; and, the reſervation not being 
confined to onerous debts, no-reaſon could be aſſigned for excluding even 
gratuitous deeds : ſo that, if ſhe had burdened the tenement in favours of 
the purſuer, with a ſum exceeding the value, an adjudication might have 
been led in fatisfattion thereof, which would have indirectly evacuate the 
firſt right; hence it follows, That ſhe had a power to grant the ſecond 
diſpoſition; for, as ſuch a reſervation muſt be largely interpret, if the ex- 
erciſe of it goes no farther than what was intended, there is no neceiſity 
that it ſhould be exerciſed in the preciſe terms thereof : e. g. If a father 
diſpone his eſtate with a power to burden, if he grant a perſonal bond, 
which is properly no burden in terms of ſuch reſervation ; yet it has al- 
ways been held, That the creditor may adjudge the faculty, and make his 
perſonal bond a real one; becauſe the law conſiders the reſerved n 
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the donor's | eſtate * therefore, as Iſobel Halyburton could have burdened 
the tenement to whatever extent ſhe judged proper, and thereby excluded 
the firſt right; of conſequence, no more was veſted in the Hoſpital) than 
| ſhe pleaſed, it depending on her will, whether they were to have a right 
or not; and as ſhe has declared her intention that they ſhould have none h 
the diſpoſition in favours of the purſuer, it cannot be ſaid ſhe acted beyond 
er" pets foi net at Wor; aint 5450 99 oy edals\1s Loli 
There is no fimilitude betwixt the cafe of an heir of entail and the pre- 
ſent queſtion, becauſe limitations, upon heirs of entail, in favours of their 
own heirs, are contrary to the nature of property; and ſo fall to be inter- 
preted in the ſtricteſt manner: but, a reſervation in favours of a donor is 
the natural effect of property, that he reſerve it as far as he pleaſes, and 
grant away no more than he thinks fit. Neither can the inſtance of an 
apparent heir granting a bond, upon which adjudication may follow, have 
any influence in the 2 argument; ſeeing ſuch an adjudication will 
not convey the eſtate of the granter more than his diſpoſition, unleſs he 
is charged to enter heir in ſpecial ; and it is becauſe the law has conſidered 
this ſpecial charge as equal to a fpecial ſervice,” that it has made ſuch; adju- 
dication equal to a diſpoſition : but this has nothing to do with the preſent 
argument, which is allenarly whether a donor, who has reſerved a power 
to evacuate his gift by burdening it, can do the ſame thing, and diſappoint 
his donation directly, by a diſpolition. 7” 2.00 
As to the argument drawn from the bond 1719, it is admitted the ſame 
is an homologation of the mortification ; confequently the granter, or any 
claiming under her, are precluded from quarrelling thereof, upon the 
account that it was not granted by her deliberate and voluntary conſent: 
but then, it is not ſo, obvious, the approbation of a revocable deed 
can make it irrevocable ; for that would be not to homologate, but to al- 
ter the deed ; and, as it contains no diſcharge of any of the reſervations 
by favours of the donor, they behoved to remain with her after the homo- 
logation. . 5 8 51 TyE 5 Eþ \ 


i | The Lords preferred the Hoſpital. | : 


N* LXHI. Jure 29. 1737. 


1. Can one Commiſſar flop a Confirmation going on before another? 2. Teſtament, 
within which Diftrie# muſt it be confirmed? 


FTHESE creditors procured an edi& from the Commiſſar of Glaſgow, 
for ſerving themſelves executors-creditors to the ſaid Arthur Tran, 
believing that to be the proper place for confirming themſelves, their debtor 
having been, at the time of his death, and for ſeveral years before, a mer- 
chantin. Glaſgow, who reſided there the moſt part of the year, and bore 
the office of Dean of Gild when he died: but the Commiſſar of Hamilton 
oppoſed the confirmation, , alledging, That it properly belonged to him, in 
regard the defunct died at Edlewood, a houſe belonging to himſelf in the 


pariſh 
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patiſh of Hamilton, upon an eſtate handed down to him from his an- 
ceſtors, where he uſually lived ſeveral months in the year, and at which 
he actually had been with his wife and family ſeveral months before his 
death. * ien | 5 700 0 „ f 0 ; 1 4 3 5 | 
-- Anſwered for the creditors: Now, that quots are aboliſhed, and the 
neceſſity of confirming taken away, it is jus 7ertis to the Commiſlar to op- 
oſe this confir mation, as he has no intereſt himſelf in the eſtate of the 
defunct; for he can neither force any to confirm, nor can he ſtop a con- 
firmation that is going on, or delay the creditors from entering to their 
debtor's effects, who, if they pleaſe to run the hazard, may poſſeſs with- 
| out « confirming at all; or, if they confirm before an improper judge, 
= it could have no effect in competition with other creditors. But ſtill the 
: Commiſlar has no right to quarrel it, as every creditor muſt be allowed to 
judge for himſelf what he takes to be the proper place for deducing his 
diligence ; ſeeing it is at his own riſk, if it is improperly led. 2do, Sup- 
poſing this were a competition of diligence betwixt creditors, it is believed, 
there could be no doubt but the Commiſſariot of Glaſgow would be found 
the only proper juriſdiction for confirming the teſtament of this defunct, 
in regard his chief reſidence was in Glaſgow. It may be true, that he 
ſometimes reſided in the Summer-time in the country with his mother, 
who liferented the eſtate; but then it was more properly as a viſit than as 
having any houſe of his own there, and a perſon's happening to be. abſent, 
at the time of his deceaſe, from the place of his chief reſidence, can make 
no alteration, if he retained the. purpoſe of returning. 


rr 


FE 


yen PS, Fo eas be "AI Sag - 2 22 . . l 1 
F 3 95 WD. Yd rs cg 8. lb 1 _ _ 2 — r — A n 
27 ponent wn Sep ³·—Üwꝛj . . RES SOIT —ç—2 


n 


5 
; nf 
* 4 
4 
9 
* 
\ 
* 
7 
43 
3 
9 j 
d. 


- * Replied for the Commiſſar, to the fir: Tho' he does not pretend to 
compell any of the lieges to confirm, yet, if a teſtament of a defun& 
dying within his juriſdiction 1s to be confirmed any where, he has a le- 
gal intereſt to oppoſe its being expede by an incompetent judge, conform 
to the regulations 1666; the 14th article whereof provides: That, if 
any temporal judge within this realm will proceed in cauſes belonging 
ce to your juriſdiction, you ſhall direct precepts for inhibiting them from 
« all further procedure thereuntil.” Which, as it is an authority in point, 
ſo the uniform practice has been, when encroachments of this kind were 
| attempted, to iſſue ſuch precepts ; therefore it is not to the purpoſe, whe- 
ther a confirmation by an incompetent Commiſſar would be available or 
not ; ſeeing it is plain the creditors have in view to eſtabliſh a title, in vir- 
tue of which they may intromit with the moveables ; and, as theſe may 
be embezeled, it cannot be officious in the Commiſſar, to whom the law 
has entruſted the charge of the defunct's effects, to prevent their being in- 
tromitted with by one having no right: but, as it is plain the Commiſſar 
has a privative juriſdiction in this queſtion, he may vindicate his right, and 
reclaim any proceſs intented before an incompetent court, as is practiſed by 
the Judge-admiral in maritime cauſes — 5 
Upon the ſecond point, it was obſerved: That, here the only que- 
ſtion is, with reſpe& to the fact, viz. within what juriſdiction the 
defunct's principal domicile lay, as it is that muſt determine the legal 
tion of his moveables. Taking the matter in this view, the right 
is clearly on the fide of the Commiſſar of Hamilton; for the Semi- 
lation of a domicile is, Ubi larem rerumque, ac fortunarum ſuarum ſummumn 
conſtituit; which, from the circumſtances of this cafe, is the eſtate of 
Edlewood, where the defunct reſided conſtantly every year, for — 
: \ - | months; 
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months; and even kept Srvains there:the reſt of the year, when, for the 
conveniency of living, he chuſed to leave the country, and live in a town, 
There id therefore a great difference betwixt this domicile, where he 
died, and that of Glaſgow, which is eſtabliſhed only from the. defun's 
being a merchant, ſorneriines in the magiſtracy, and refiding ſome months 
in that town; which, being neither fixed, nor in its nature perpetual, can 
ever compete with that which a gentleman has fixed in the country, upon 
his own eſtate. Beſides, if — was any dubiety in the matter, the pre- 
ſumption is for the original domicile; or, as Voet. explains it, in - his title 
De Indiciis, & 97. the Domicilium paterne habitationis. See Simon e 
in his Cenſuru , L Pe; De _ N :reditar 
* Kimmerghum. e b 
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rech Douidbn, contra ; Ama Brown. 11 25 6 5 « 

| Fad 
The 48 1696 reaches Cubs, ber the Bankrupt 8 es before the Days of "the 
Charge are elapſed. 


IN the reduction, n theſe tide of an heritable 1010 on . 
act 1696, as having been granted by Andrew Brown, within the ſixty 
days of his bankruptcy, it was objected; That, from the proof which 
had been adduced, it appeared, that the granter, who was a failor and 
merchant, had gone abroad, in the way of his buſineſs, before the caption 
was taken out; ſo that he could not be ſaid to fly or abſcond, in terms of 
the act, from diligence which was not taken out until after he had left the 
| kingdom. If indeed he had retired into the Abbay before the caption, it 
might have implied a confeſſion of bankrupt cy ; but the following out 
| the courſe of one's trade, cannot admit of ſuch a conftruQtion. 
Anſwered : Diligence oy horning and caption, are named, in the a0, 
before the alternatives of flying, abſconding, &c.; becauſe that is the 
caſe which moſt commonly happens. But it does not follow, That one, 
who goes off upon the horning, without waiting till the caption can be 
got, which might perhaps be a hindrance to his deſign, can never be con- 
ſtitute a bankrupt, fo as to have his unjuſt preferences reduced; and, with 
what view Andrew Brown went off, is not eafy to determine, that being 
aftus animi : but, from the ſeveral circumſtances of this caſe, it is pre- 
ſumeable, the fear of being thrown into priſon was the reaſon why he fled, 
which is the more probable, as he has continued for two years out of the 
country longer than his ordinary buſineſs as a merchant can be ſuppoſed 
to detain him; and, if the act ſhall be otherways i interpret, it will open a 
door to many frauds. 


The Lords ſuſtained the reaſon of reduftion on the act 1696. 
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- Kirk-Seſſion of 'Inverask, contra Kirk-Sefſion of Tranent. 


f 
/ 0 


Attion at the Inſtance of one Kirk-Seffion againft another, for maintaining a 


_ 


Argaret Liſle,' who reſided many years in the pariſh of Tranent, mar- 
V ried a ſoldier occaſionally quartered there, to whom ſhe bore a child; 
and thereafter, having gone from thence in her way to Ireland with her 
huſband, ſhe left, or expoſed the child in the pariſh of Inveraſt; which 
having been found and taken care of by that kirk- ſeſſion, a proceſs was 
brought, at their inſtance, againſt the kirk-ſefſion of Tranent, before the 


Commiſſars of Edinburgh, in order to have the defenders decerned to take 


that burden off their hand : which being advocate, the purſuers chiefly 
inſiſted on an argument drawn by inference from the 16th act 1663, con- 


cerning beggars and vagabonds, whereby the legiſlator conſidered the 


place of birth as making an indelible relation to a pariſh ; and, to the ſame 


purpoſe were quotted the acts 22. James V. 74. Parl. 6. James VI. ratified 


by 21ſt act, Seſ. 7. 1ſt Parl. King William. 


The Lords found, ' That no ation lay at the inſtance of the kirk- ſeſſion of 


Inxverxaſk, againſt the kirk-ſeſſion of Tranent. 


James Baillie, contra Watſon of Saughton. 


A ſpecial Adjudication is not redeemable, without Payment of the principal 
Sum, Annualrents, and a fifth Part more. 1 


of a ſpecial adjudication, the creditor is intitled to a fifth part more 


than the principal ſum, and annualrents accumulate in the decreet. 
Ihe arguments for the reverſer were: That, by the firſt clauſe of the 


act 1672, concerning ſpecial adjudications, it is ſtatute: „ That the 


“Lords ſhall adjudge ſuch port of the debtor's eſtate as ſhall be worth the 
nts then reſting to the creditor, and a fifth 


« part more, in reſpect the creditor wants the uſe of the money.” Where- 


by it is plain, the fifth part does not become a debt on the reverſer, nor 
- ought the adjudication to be led for payment thereof; as the act only pro- 


vides, That ſubjes, equal in value to the accumulate ſum, and a fifth 
part more, ſhall be adjudged ; conſequently, ſince the ſtatute does not di- 
rect that this fifth part ſhall be added to the accumulate ſum, and become 
a debt on the reverſer, it is impoſſible, in the caſe of a redemption, he 


can be bound to pay it. The reaſon likeways aſſigned in the law for ad- 
ding the fifth part, viz. in reſpect the creditor wants the uſe of his mo- 
ney, and is neceſſitate to take land for the ſame, plainly ſhows, That, 
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TH P queſt on betwixt theſe parties was, Whether, in the redemption 
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when the creditor gets back his money, he is by no means intitled to the 
fifth part; for, in that event, the only reaſon aſſigned for allowing it 
ceaſes. Nor does the poſterior clauſe, concerning the redemptien, admit 
of this conſtruction; as the lands are thereby declared redeemable, “up- 
on payment of the principal ſum and annnalrents. Now; there can 
be no doubt, but theſe words muſt have the ſame meaning here as in the 
former clauſe, via. The principal ſum and annualrents thereof reſting 
« to the creditor ;” under which charaQeriftic the fifth part more can 
never be comprehended. It is true, the extent of the ſubjects adjudged 
muſt be equal in value to the principal fam. and annualrents, and à fifth 
part more; but the extent, or value of the ſubject adjudged; cannot aug- 
ment the ſum, for payment whereof, ſuch ſubject is adjudged. Nor is it 
any objection to this ſenſe of the words, That, at this rate, the adjudger, 
in the event of a redemption, ſhall not only looſe his penalty, but even 
the expences of his diligence; * ſtatute muſt be taken as it ſtands, 
and cannot be altered, but by the legiſlative: power that introduced it. 
However, if it ſhall ſeem juſt that the expences be given to the creditor 
upon redemption, the ſame, by an equitable interpretation, may be found 
to fall under the words of the clauſe, The expences of the infeft- 
« ment; which may include the expences of the diligence led pre- 


„% 0 . iow Sie? 
For the adjudger, it was contended: That, by the ſtate of our law, 
with reſpect to appryſings and adjudications, it was plain, 10, That the 
accumulate ſum, in an adjudication, bears annualrent from the date of the 
decreet, tho the ſum, before that period, did not bear annualrent, and 

that in conſequence of the ſtatute 162 1. 2d0. When, by the act 1672, 
ſpecial adjudications are allowed to be led, not only for the principal ſum 
and annualrents, but alſo for a fifth part more, the accumulate ſum was 
to bear annualrent. 377, Neither by the antient or modern law an ap- 
pruyſing or adjudication could be redeemed, but upon payment of the ac- 

cumulate ſum contained in the adjudication, and annualrents grown due 
thereon, ſince the decreet, in fo far as theſe were not fatisfied by the cre- 
ditor's intromiſſion. It is true, there is this difference betwixt-the law as 
it now ſtands, and as it ſtood formerly, viz. That, by the ſtatute 1469, 
the lands were valued, and no more.was appryſed than was ſufficient to. 

anſwer the accumulate ſum ; ſo that there was no accounting for the in- 
terim rents, nor for the bygone annualrents, and the redemption was upon 
payment of the accumulate fum : but, by the act 1621, when appryfings 
were general of the debtor's whole eſtate and annualrents, were declared 
to be due upon the accumulate ſum, there behoved to be an accounting 

before redemption, ſuper - intromiſſions imputed to the accumulate ſum ; 
and, if the rents did not anſwer the annualrents, ' the debtor behoved to 
make good the deficiency of the annualrents, as well as the accumulate 
ſam, before he could redeem : and ſo the law ſtands, with reſpect to ge- 
neral adjudications, upon the ſtatute 1672. But, in ſpecial adjudications 
upon that law, if the creditor attain the poſſeſſion, there is no. acounting 
for rents; ſeeing he has lands anſwerable to his accumulate ſum, which 
includes the fifth part, as well as the original debt; and therefore, in that 
caſe, the adjudication is redeemable, upon payment of the accumulate 
ſum in his adjudication, with the expences of infeftment, Ec: but, if 
he is barred from the poſſeſſion, or if it does not yield the rent, then the 
| | hl ””........... adjudication 


1m 


and annualrents. 


this act, That, tho it allows the creditor to adjudge for a fiſth part more, 
5, ei has impignorate the lands for ſecurity: thereof, yet it ſhould allow this 
pledge to be redeemed without payment of the fifth part, for which it 
was impignorate. 24%, That the act ſhould allow the creditor a fifth part 
more for the want of the uſe of his money, as more beneficial than the 
penalty, which may be adjudged for in the general adjudication, and yet 
the lands ſhould be no ſecurity for this fifth part, but that they ſhould he 


general adjudication for the penalty is not redeemable, without payment of 
the penalty, and intereſt grown due thereon; | Toe n 
As to the argument, That a ſpecial adjudication is ſuppoſed by the act 
to be redeemable, upon payment of the principal ſum and annualrents for 
which it did proceed, it was anſwered, The intention of the clauſe was not 
to ſettle the conditions of the reverſion; theſe being eſtabliſhed by the 


ment of the debt, for which it was impignorate. And as, by the former part 


ſum and annualrents, and a fifth part more, it needed no ftatute to deter- 
mine, That, upon payment of thoſe; together with the growing annual- 
rents from the date of the decreet, the lands ſhould be redeemable. But 
what is ſingly intended, was, to limit the legal of ſuch ſpecial adjudica- 
tion, that it ſhould not endure ſo long as that of a general one. The 
obſervation anent the fifth part's being added, only becauſe the creditor is 
neceſſitate to take land for the ſame; therefore, when he got his money, 
the reaſon of giving it ceaſed, is to miſeonſtruct the law; for the credi- 
tor wants the uſe of his money, when he cannot obtain payment, but is 
forced to adjudge, which being a fale, the creditor is obliged to make ; 


- 


lands or not. 


Ne Lords found, That the redemption could not proceed, but upon pay- 
ment of principal ſum, annualrents, and a fifth part more; and there- 


fore found the order of redemption void. 


N 1x90. | Juh 8. 1737. 
Francis Scot, contra Lord Napier. 


1. 4 Defender, cited as a Hever, is not obliged to depone, unlzſi a ſpecial Con- 


Client. 
the reduction and improbation betwixt theſe parties, the defender 
produced a charter and ſaſine, ſufficient, with forty years poſſefſion, to 
exclude the purſuer; whereupon he took out a diligence in general to 
| prove 


djudication is not redeemable, but upon payment of the accumulate fum 


The law ſo ſtanding, it would be a very extraordinary interpretation of 


redeemable without payment thereof; when it muſt be admitted, that a 


common law, "viz. That the pledge could not be redeemed without pay- 


of the clauſe, the lands were to be adjudged in ſecurity of the principal 


therefore the law gives him a fifth part more, without any conſideration 
of what ſhall afterwards occur, whether the debtor happen to redeem the 
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defcendance is given in. 2. Lawyers, Agents, &c. called as Havers, are 
bound to anſwer only ſuch Interrogatories as are competent to be put to their 
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{ 322 } 
prove fam and, having execute it againſt the defender, The 
Lords found he was not bound to depone, unleſs a . condeſcen- 
dance was given in of writs called for to be exhibited. _ 
_ Thereafter, the purſuer inſiſted, That the Lord Napier 8 doers 9 a- 
gents ſhould depone, in general, as well as any other havers. To which 
it was objected, That they were not bound to depone otherwiſe than the 
defender himſelf was, they being the ſame with himſelf. At adviſing 
whereof, The Lords found, That no interrogatories could be put to 
« Lord Napier's lawyers and doers, as to any papers they had 3 to 
</ ſee in the courſe of their employment, but what n have been put 
to my Lord himſelf. 
The purſuer reclaimed; and ſet forth, That, if any of the defender 8 
— 1 Sc. have had imparted to them the knowledge of any particular 
writing, under confidence not to reveal the ſame, he was willing they 
ſhould be excuſed from deponing upon ſuch writing: but, as to thoſe 
| they have ſeen in the common courſe of their buſineſs, under no particu- 
lar tie of ſecrecy, there could be no reaſon why the purſuer ſhould not 
have the benefit of their oaths, with reſpe& to ſuch papers, as well as of 
the party himſelf. 24o, Granting the lawyers and agents are not bound 
to anſwer to a general interrogatory, as to ſuch writs which they have 
come to the knowledge of in the courſe of their employment; yet the 
purſuer has reaſon to believe, that one of the defender s agents, who was 
called to depone, had an opportunity to ſee ſeveral writs that are now in 
Lord Napier's charter-cheſt, before he was employed by his Lordſhip. 
As to which, there was no reaſon why he ſhould not depone, in general, 
upon theſe, as well as any other party called. Beſides, he has ſeen other 
papers, ſince he was my Lord's doer, in the hands of third parties, as to 
which he ſhould alſo depone. 3d, It was prayed, That Chamberlains, 


factors, and other muse. ſhould not be comprehended under the inter- 
locutor. | 


The Lands aw. 


/ 
RULER on vi oe pert o ld ul 2. 1737- 
James Blair and John Nai airn, contra Robert F. reebairn. 


E of King's Printer to one and his Heirs and Aſgnies, if earl. 


5 4 HE queſtion betwixt theſe parties, was, Whether or not a gift from 
7 the Crown, to the ſaid Robert Freebairn, his heirs, affignies, and ſub- 

ſtitutes, of being the King's ſole printer for 41 years, was adjudgeable. 
The arguments arged for the defender were, That every debtor ought to 
diſpone in ſatisfaction of a juſt debt, and, if he refuſed, the law would 
do it for him ; but, where he could not, the law cannot interpoſe. It 
was further pled, in general, That, if a right may be aſſignable, but not 
without the conſent of a third party, no creditor, until ſuch conſent is ob- 


| tained, can pretend to adjudge, under colour that his debtor naler re- 
fuſes to aſſign. 


It 


N : t 


It was like ways argued : That there are ſeveral offices, where a delectus 
perſenæ is abſolutely neceſſary; and, to intruſt the officer with choicing 
his ſucceſſor in ſuch offices, would be dangerous to the conſtitution: e. g. 
To ſuppoſe a bench of Judges, who had right to their offices by diſpoſi- 
tions or adjudications, would be abſurd. It is true, there is no ſtatute con- 
cerning this matter; but, where perſonal qualifications are neceſſary, in- 
croachments againſt this rule are ſecured by the law of common ſenſe and 
public utility. And, if a grant of them were given to aſſigneys, it is be- 
ſieved, ſuch a clauſe would have no effect. Now, to apply theſe things 
to the caſe in hand, it may not be improper to obſerve, That, altho' mo- 
nopolies are reckoned illegal, and a great grievance to the ſubject, yet the 
neceſſity of government, and the good of the nation, forced a monopoly 
to the King's printer; for, if irreligious and heretical perſons had the 
power of publiſhing religious books, ſeeds of ſchiſms and hereſies would, 
with great caſe, be ſown, to the ſubverſion of religion: or, if ſeditious 
perſons had a power of printing, for acts. of parliament, what they thought 
fit, dangerous conſequences might follow, which made it neceſſary, that 
the ſole right of printing ſhould be in one appointed by the Crown: fo 
that, from the nature and circumſtances of this office, it cannot be ad- 
judged. Beſides, if this is allowed, the conſequence would be, that a 
taylor would become the King's ſmith ; and, vice verſa, tho both offices 
were given (or are ſuppoſed to be given,) to perſons who are in a condi- 
tion properly to diſcharge the duty of the office, and which is ſuppoſed 
here, as appears from the preamble to this grant. 
It is a ſeparate queſtion, Whether or not, if a ſalary were annexed to an 
office, the ſalary might be adjudged; as the profits which ariſe to the 
King's printer might, by diligence, be carried off by his creditors; but 
the office itſelf can never be conveyed in that manner. Indeed, a King's 
printer may enter into articles of agreement concerning the profits, which 
he may be compelled to ſtand to; but he can no more be denuded of his 
office, by adjudication, or diſpoſition, than a burges can of his burgeſhip, 
or any other perſon of the freedom of an incorporation. 
And, as the freedom of a burgh, or of an incorporation, cannot be 
conferred, without the conſent of the community or incorporation; ſo none 
can be King's printer without the conſent of the Sovereign. Nor is it any ob- 
jection, That this grant is to aſſignies; becauſe in conſiſtence with the reſt of 
the gift, they cannot extend further than ſubſtitutes, who are likeways men- 
tioned, and for whom the defender is anſwerable. But, even ſuppoſing 
aſſignies did mean ſomething different from ſubſtitutes, it would reach no 
farther than aſſignations, with conſent of the Crown: for, to ſuppoſe the 
defender could dubb every one he pleaſed with being King's printer, and 
put it in the power of a ſtreet-cadee to print Bibles and acts of parlia- 
ment, can never be ſuppoſed to have been the meaning of the Crown. 
- Anſwered for the purſuers: There is no right whatſoever, which is 27: 
patrimonio, and deſcends to heirs, that can be with-holden from credi- 
tors, as they have a right to affect every ſuch ſubject belonging to their 
debtor, whether it go to aſſignies or not: but here the grant is expreſsly 
_ conceived to aſſignies; therefore, it is odd to plead it cannot be aſſigned, 
without a new conſent from the Crown, when, by ſuch conſtruction, 
there could be no meaning at all in adding aſſignies; ſeeing, without that 
addition, an aſſignation, founded on ſuch conſent, would be valid. At 
the ſame time, it can be no doubt, there are many offices which would be 
monſtrous to ſuppoſe tranſmiſſable either to heirs or aſſignies; but where 
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un office is granted 10 cheſe, or either of them, it is a proof 


| to thi that i ee 
Fill and fitneſs was not the motive of making ſuch. à grant, elſe it 
would never have been communicable to perſons unknown. to the granter. 
Such a gift partakes more of the nature of a right and priviledge than of 
an office of Faſt and this is the caſe of grants which. do not neceſſarly 
require to be exerced W the unn en Ts way be e exe- 
outed by others. 

The defender's anxiety to ide printing of e or ſeditiou 
books, is unneceſſary in che preſent queſtion ;. becauſe. ſuch abuſe is not 
to be ſuppoſed: and, if it were, it could not be guarded againſt by ex- 
<luding affignies or adjudgers ; as the firſt patente might be guilty of ſuch 
an abuſe as well as an adjudger. Nor is it a good anſwer, That he is in- 
truſted by the Crown; for, beſides. that one may counteract his truſt, 

it is idle to talk of that, where the grant is to beirs who muſt be un- 
known to the granter; and conf rquently cannot- be the * of a * 
Wen delectus or truſt repoſed in . N 1 ate 5 

The inſtance of the offices of King's uylot e or 3 do not apply ; 1 
ing g. if theſe were granted to aſſignies, they behoved likeways to fall to 
adjudgers. Neither is the caſe of a burges or member of an incorpo- 
ration to the point, unleſs it could be ſhown, that ſuch priviledges were 
transferable to affignies : at any rate, it is Jus tertii Ran the Wee to 

make this RIES e his own Creditors. | #7 X 


The 2 ow the ur of King s print fudge. 


* 
mo „ 


N. LXIX. 


kae Die. 
Creditor of Newlaw, contra Samuel Brown. 


1. Objeftion fo an Ad W That it e on 4 Conſtitution * 4 
Minor, without roving any paſſrve Title or Production of a general 
Charge. 2. DN to execute Letters of ſpecial arg? wag 7 ſarers 
&c. 2ts Efect. 6 


I the ranking or the creditors of Nel, it was objeaed, * That an 
4 adjudication, to which Samuel Brown had right, was void, in re- 
ſpect he decreet of conſtitution, upon which it proceeded, was taken 
out againſt a minor, without proof of any paſſive title; neither did it 
libel upon, or bear production of the letters of general charge. 13 

Anſwered for Brun: That he now produces not only the ſaid letters, 
but the execution thereof, dated prior to the ſummons of conſtitution ; fo 
that, de facto, there was an antecedent paſſive title relevant to ſupport the 
decreet: and, tho' theſe were omitted to be marked as produced, the produ- 
.cing of them now ſhould be ſuſtained, at leaſt to the effect, to make the 
adjudication ſubſiſt for a ſecurity. 


The Lords found the production f the general charge is not now ſufficient, 
in reſpect the ſame was not founded on in the decreet of conſtitution ; but 
allowed Samuel Brown het to prove the Paſfroe titles libelled. 


I the next place, it was objected to another adjudication of Brown's, 
in the year 1703, That, taking the letters and executions vf ſpecial 
* 


— Y aw $ 
charge, which are not produced as narrated in the decreet of adjudication, 


it does not appear they were executed againſt the tutors and curators of the 
apparent heit to the common debtor. „ ET OT 


thut the adjudication has Rood unquarrelled, the minor himſelf, as well 

as tutors, Sc. were lawfully cited; conſequently, they ought then to have 
appeared, and objected, if they had any thing to ſay. This they not only 
omitted, but allowed the adjudication” to remain unquarrelled ever ſince 
the date thereof; after which, the adjudger is not bound to produce the 
letters of ſpecial charge ; ſeeing the ee them eaſily loſt : and 


therefore, as the decrect bears production of the letters and . executions, 


after ſo long a time, om preſumenda ſolemniter afia ; which general 
preſumption. is confirmed in the preſent caſe, when it is conſidered, 1mo, 


That, in marking the production, the dececet bears executions of ſpecial 


charge, which, in the proper meaning of the words, ſuppoſes more than 
one, and there could be none other but the executions againſt the tutors, 
Ge. 240, The. tutors, Cc. are cited in the ſummons of adjudication, 
which is a ſtrong preſumption, that the ſpecial charge would likeways be 
execute againſt them, as was determined in a parallel caſe ; 14th February 
pon pe res” eee ! 
_ Replied: The creditors are not inſiſting to have the executions pro- 
duced, they are willing to hold them to haye been of the ſame tenor as 
narrated in their competitor's right; but they cannot ſuppoſe; there were 
executions, which are no where mentioned in the decreet. 'The brocard, 


omnia praſumuntur, does not apply; for, tho an execution, which appears 
actually to have been done, may be thereby preſumed formal, yet it would 


be very abſurd to maintain, That, by this maxim, an execution ſhould be 
| preſumed, which does not appear ever to have had a being. As to the ar- 
gument drawn from the clauſe in the decreet, referring to the letters and 
_ executions thereof, it was anſwered, There is nothing more common than 
to ſpeak of executions, altho' there is but one; ſurely the overly mention- 
ing thereof in a relative clauſe of a decreet, does not prom that a party 


was called, who is not once ſaid to be called thro' the whole of it. The 


fact being then fixed, That the ſpecial charge was not execute againſt the 
tutors, the effect muſt be the ſame, as if it had not been executed at all ; 
for an execution againſt a minor is good for nothing, if his tutors are not 
cited; as, in that caſe, he cannot deliberate whether to enter or not; of 
courſe, a decreet, which is liable to ſuch defects muſt be null and void. 


The Lords found the ohjection, That it does not appear the ſaid letters were 
relevant to reduce the adjudication in totum, but only to reſtrict the 


ſame to a ſecurity for principal ſum) annualrents and neceſſary ex- 
Pences. | — 


No LXX. 


Anſwered : The objection comes now too late after thirty three years, 
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execute againſt the tutors and curators, but only againſt the minor, not 
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James ; Gran ant, er. the Robert Sutherlond. 


| Competition anongf extoutors: creditars. 


A Show drover having died in England, bis 0 Rebert 150. 


* 9 . 2 4 
£77 ' 
be” 2 


133 * 7 
mitted with his effects; and, in the year 1728, he give in a 


tition to the Commiſſary of Inverneſs, ackhowledging, That, after all de- 


pr 
ductions, there was L. 240 Sterling of his father's money ſtill in his hands; 
on which the Commiſſary decerned him executor to his father. 


Alfter 
this, he died, before any confirmation was expede; whereupon the ſaid 
Fee Grant, &c. being creditors of William Shaw, applied to have Ro- 


ert's repoſitories ſearched, that ſo the money, which he owned belon ed 
to his father, might be ſecured for their behoof; but upon a ſearch 
being made, there was 57 found L. 1263 ſo that there Was 
ia i 

As 5 was the fact, 


nt- 
5 

fames Grant, Se. 3 ima gining that Robert's 8 As- 
miſſion with his father's effects, made him liable to them to the extent 
thereof, applied to the Commiſſaries to be decerned executors, qua cre- 


ditors to him; who EA decerned them executors, with licence 
to purſue. - | 
P 


Upon this, Grant brought a proceſs againſt John Nr, ah! was 
debtor to Robert Shaw, in L. 11 


. which was the preciſe ſum wantin 
of the caſh, that Robert had acknowledged to be i in his 1 belonging 
to his father. 
M Robert Sutherland bei g alſo creditor both to Wi 2 and Rebert Shaws, 
y the 


was upon a decreet he had obtained againſt Robert, confirmed anno 1734, 
by the ſame Commiſſary executor-creditor to him in the ſum due by Mac- 
hay to Robert; 


M 
and, upon this title, he ; cormpeared in the above proceſs, 
and craved to be preferred. 


The grounds upon which Grant, &c. founded their Steerfice were 
their being decerned executors-creditors to Robert, as early as the 1728, 


7 
with a licence to purſue; and, upon that title, having brought this 
action, they ought to be preferred to Sutherland, whoſe confirmation is 

dated only in the year 1734, which could not regularly have been grant- 


ed to their prejudice, who were decerned executors ſo long before, with- 
out being called to that ſecond confirmation. 
Anſwered for Sutherland : When he confirmed the ſub] ect in diſpute, 
q all the creditors of Robert were then called edictally, as the law requires; 
| conſequently, ſo were his competitors, if they are creditors of Robert's, 
which, it was contended, they were not. 


2do, Granting they were creditors to Robert, he knows no low to hinder 
him to confirm any ſubject of his debtor's not yet confirmed ; 


as he takes 
it for a principle, That, after the lapſe of fix months from the debtor's 
death, it is confirmation only, and not a licence to purſue, that gives the 
preference. 


cc 


5.25 >> 2 


3tio, His competitors have no proper right in their perſon, 
whereon they could be decerned executors-creditors to Robert; becauſe 
they were not creditors to him, but to Milliam his father; of courſe, 


they 


. 


; 


* 


1 ary |} 


they could no more confirm themſelves executors-creditors to Robert than 
they could have confirmed themſelves executors to any debtor of the fa- 
ther's; without previouſly conſtituting the debt againſt ſuch debtor's re- 
preſentatives : therefore, he ſhould be preferred, as being the only pro- 
per W Robert's, who has made up a compleat title to the ſum in 
ueſtion. " rs 
l Replied: Tho' it may be true, That, if a perſon decerned executor 
with a licence, does not proſecute his right, the Commiſſary may confirm 
another; yet this cannot be done, until the perſon firſt decerned be cal- 
led ; becauſe a right is not to be taken away, parte inaudita. And as to 
the alledgeance, That the purſuers have no proper right in their. perſon, 
whereon they could be decerned executors to Robert, it was anſwered, 


That they are not bound to enter into the diſpute, whether the Commiſſar 


did right or wrong in giving them that title; as it ſurely excluded any after- 
confirmation till it ſhould be altered by the Judge. 240, It is alledged, 
without ground, the purſuers are not creditors to Robert; for altho' it be 
true, that they were not originally creditors to him, yet they became ſo, 
by his intromiſſion with his father's effects, whereby he repreſented him 


in valorem: See 26th December 1705, Dickie. And, as to the ſuppoſition, 


The purſuers could no more confirm to Robert than they could to a debtor 


of the father's, it has no affinity with the preſent queſtion ; ſeeing the 


difference lies here, that a debtor to the father is not debtor to his credi- 
tors: but, in the preſent caſe, Robert, by his intromitting with his fa- 


ther's effects, and diſpoſing upon part thereof, thereby repreſented him, 
and ſo in tantum, became debtor to his creditors. 


; The Lords preferred Rober t Sutherland. 1 


Ne LXXI. July 26. 1737. 


James Meikle, contra John Tennent. 


Quality, in a Declaration, whether intrinſic or extri nfic. 
1 E purſuer, as having right from Richard Me:kle's executor, brought 
Ia proceſs againſt the defender for payment of 300 merks, which he 
had borrowed from Richard; and, as no written document had been given 


for the money, the purſuer inſiſted, That Tennent ſhould confeſs or deny 
whether. or not he had borrowed that ſum from Richard Meikle. 


repaying the ſame, only in caſe he ſhould aſk. it in his own lifetime, and 


not otherwiſe, which was the reaſon why he required neither bill nor 
bond for the ſame. — 


The Lords found the quality in the declaration intrinſic. 


az _— Ne LXXII. 


The defender anſwered : He denied he ever borrowed or received that 
money from the deceas d Richard Meikle, but on the expreſs condition of 
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7 Fe is of the 7 11 Building Company, « contra Sir 4 


chi bald Grant, GC Ky” 


Import off a Clauſe in 4 Tatk t þ the 7; ack- © Is pu. of certain Aire, 
Particularly therein Jpect fied, 2 all other Dedutiions whatſomever. yo 


BY a tack, which the ſaid Company ſet to Sir Archibald, &c. the leaſees 
were bound to pay to the Governour and Company a yearly tack-duty, 
of L. 4000 Sterling, *©* free of ceſſes, miniſters ſtipends, poor's money, 
«© and all other public burdens, and other deductions  hatlomevers, im- 

„ poſed, or to be impoſed, Sc.“ 

The tackſmen having aid certain Nan dete and and apple. 7 pay- 
able out of the eſtates that fell under the leaſe, this queſtion occurred, 
Whether, notwithſtanding the * clauſe, they could have allowance | 
thereof out of their rent. 

For Sit Archibald, it was pled: That the words in the tack other * 


: Ads, muſt be underſtood of ſuch deductions only.as are of the nature 


of cefles, miniſters and ſchool- maſters ſtipends, &c. ſpecified in the pre- 
ceeding part of the clauſe ; 7. e. of ſuch caſual burdens as from time to 
time might be charged upon the eſtates, and not of feu-duties or ground- 
annuals, which are conſtant and certain, and are rather a reſerved rent to 
the ſuperiour, than burdens upon the remaining rent belonging to the vaſ- 


ſal, in conſequence of his property; which conſtruction of the clauſe is 


farther confirmed by the words impoſed or to be impoſed, immediately ſubſe- 
quent to Public burdens, and other deductions whatſomever, as it could not, with 
any propriety, be ſaid, that feu-duties are a burden impoſed : nay, if a 
contrary conſtruction were to take place, it might be pretended, that even 

payments, made to creditors of the ſetter, who had infeftments of annuity 
or annualrent on the lands, ought ny not to > be allowed as 5 port of the tack- 


e e . to this deduction; by the acceptance of the tack, 4 


have renounced all ſuch deductions as might any ways ſtop or hinder the 


payment of the tack-duty. 2b, It is not ſo obvious, for what reaſon the 


tackſmen ſhould limit the import of the word deductions, to be no other 


but ſuch as are of the nature of thoſe in the preceeding clauſe; if ſuch 

had been the meaning, it had been ſufficient, that the clauſe bore ceſes, 

mini gr? and ſchool-maſters ſlipends, poor's money, and all other public bur - 
aens ; 


F 
unt; but there is added, and all other deductions whatſomever, to ſhow that 
ſomething more was intended than ſuch caſual burdens, and to theſe bur- 
dens particularly ſpecified, the words impoſed or to be impoſed may properly 
be referred; tho' were it neceſſary, theſe words ſhould be applicable to 


other deductions, as they are not, a feu-duty, conſtituted before the tack, - 


might well be ſaid to be impoſed, and to affect the rents as much as mi- 
niſters ſtipends, &c.; more eſpecially, conſidering the tackſmen behoved 
to know ſome preſtation was due to the ſuperiour, and that the lands 
might be ſubjected to ſervitudes of multures and paſturage, which could 
no more properly be ſaid to be impoſed than a feu-duty ; but, upon ac- 
count whereof, it is certain, there could be no claim for deductions, as the 


We Lords found, That the clauſe, and other deductions whatſomever, 
© © &e. does not preclude the tackſmen from being allowed the payments 


made by them of feu-duties, and ground- annuali, in their articles of 


Aſcharge. 
„ 7 5 9 5-47 2.) ps De: 


Alexander Fergufon, contra William Ferguſon of Au- 
4 Liferenter by Reſervation, is intitled to cut ly lvz cæd uz, acccording to the 
Cuſtom of the Country where the Woods grow. ers 


TH E faid William Ferguſon, in his ſon Alexander's contract of mar- 
riage, diſponed to him the lands of Auchinblain, with the woods and 
hail pertinents, reſerving his own liferent of the premiſſes.. Upon theſe lands 
were two ſmall woods, which Auchinblain, imagining he had a right to diſ- 
poſe of (in virtue of his reſerved liferent) ſold one of them that was ready 
for cutting; in order to ſtop which, Alexander brought a declarator to 
have it found, That his father had no title thereto. And the arguments 
urged in ſupport of this action, were, That, tho' the woods in queſtion 
are what the law calls hu cæduæ, yet the defender had no right to the 
wood itſelf, but only, in caſe it was cut by the purſuer, the liferenter 
might have the uſeleſs ſhoots that muſt be cut off, in order to its growing 
in due courſe ; agreeable to L. 10. De uſu fruct. and the act 25. p. 1491, 
_ ratified by the 15th act, p. 1535. Whereby it is provided, that life- 
ce renters ſhall find caution that they ſhall not waſte or deſtroy woods, &c. 
« but that they hold them in fick-like kind as they are at the time they 
« receive the ſame, taking their reaſonable ſuſtentation, or uſing in need- 
« full things, without deſtruction or waſting thereof.” See Sir George 
Mackenzie upon this act, and Craig, lib. 2. dieg. 8.F 17. 


. 


For the defender, it was argued : That, - as he had referved the liferent 
of the ſubjects diſponed, it followed, That the liferent behoved to be as 
comprehenſive as the fee; of courſe, it included the woods; and, tho' his 
right was only temporary, yet, during the continuance thereof, the uſe 
of the ſubjects were as fully in him as the purſuer; with this reſtriction 
indeed, that he muſt ſtill uſe the ſame, ſalva ſubſtantia. Nor does this mili- 

| | L tate 


& 
— » . 
8 * n 
* * 

** — a> 2 — * — — _ A Q 8 8 1 a „ 288 . — a — . — 8 — — — — . * 2 a 2 * * 4 

5 — * MM . _ - = 2 A 5 = - 2 "Mo - . LIT = SE 8 OT Y ** : * . 8 

2 II 2 — Io 12.0 NN 2 34 7902 © #.: pair — a — N n 2 — s 2 — r . aa oth — — * LP. LOR Coon RTE 2 22 —— 2 — —— — * * - 2 

2 2 . ot — 3 awd —— — 2 — — - — 8 > < * py . — — —— — — — * — — ä 1 — OR og > « S 

2 —— - 4 ” ” * i - * - "2 ” . = — 2 * — * 2 — — - - — A — — ” — 
— — r —— eee bly ce * 


11 
15 
oe 
wa 
: fo 

"> 
EY 1 
[ * o 
b Ay; 
1 
15 
Sao A 
E18 Ne 
T8 a _ 
N i * . 
1 * 
5 * - 
* 
aa 
1 24 = 
1 4 jy 

y 1 9 4 

gre 

59" x 

VELS gs 
{ & 
aſt _ 

1 
2 "_ 

Z E I, 

[ ", 

EF FLW 

ES 

r 
Ie 
ien 

1 

L's 82 

ia 

1 . 

AER F 9 

48 of 

11 * g 

© 7. 

9 1 

145.208 

7-4 52 

» 

; 4 

"4 3 

e 

N 

* 7 + 

i} FRB 

FT 3 wo 

TAS 

4.3 2 

* E * 

N 

: 7 

15 4 

12 . 

4 by, 

n mY 

+70 47 

15 

1 *. 

5 AD 
"32.208 
N * 1 
{81% $24 \ 
1 3 
if 'Þ „ SY 
CLLR 

4.38 l 

Wn 
+: 2m 
- 43-4 * —_ 

$7.4 % \ 

FR 8; y 
bo + "_ 
. i; hn 
{ £# 20007 
3 nm 
14 . = 
30 Fa ? 
ET. 

— 9 
10 4 2 
i. . 
EIS x N 
- © HR 

5 „ 
Wiz: . 
©2818 22 
Fr 1 1 
11 3 + 
„ 
"IS ol 4 

1 F Th - 

608 3 111 

57 47 . 4 

1 q 

} WW. 

r 
"HY 8 

(WF: mo 

it 1 + 1 
1 

r 
. . TSS 
TR a 1 
1 - 1a 44 
g * 27.550 #44 
4 Nane 
15 We ts — 6 
„ 
n * 
WH 9 9 = 
Fe 1 WES { : 
2 ww. 6 40 
„9 Ps f 
r 

3 --.. 5 4 
"IE 1 7 
e THY 

e 
1 778 bs 1 

48 14 13 
i 
„ 

Aa 1 
"ub: * A 8 y 
, 3% 12 

15-29 
Patt 5 ' 
14. 4.288 
AS31143 7 2b % 
i 14 bo 
£12" $4208 
'4 % 1 — 
10 >. 1 * 
e 
> 1 741 [3 
; . 13 8 
[1143 2 
3 $i 428 40 , 

* 1 . 

* 1 
Ken h 
, 2 Nr. 
4.07 Et 1, 
24 s >; 
ERTIES 

r 

1 
48 A 

3Þ + $3 N 
1 
r 
17:33 8 

PE 7 1 
235 1 "x 

e 4 a 
a, - 3 

. : 
i 1 
: 4 TS" 3 5 

9 * 1 
22 A, FI 
* 1 
Nie 
* + 7 5 | 
4 ; 1 ” 
4 bo — N 

9 9 bo 
« + 1 
4 24 = 
«et 8 * 3 * 
* on 
1: $7 _ 
bf! » 4 38 FT 
Weick 

5 

'þ JF = 
N e 
* 3 37 
7F 4 "3Y 
3% 4 1 
i :* RIC 
5 8 
2 42 * 7 
2 iS 7 = 
7 3 1 I 
A 4 * „ 1 
1 
e 
* y & © | 04 
& "SET FY 

* 7117. * 
1 * . 
55 . 
5 . 
n * 
$4 . 
* IS + * 
575 F4 "IF"; 
34 - 2 of . 
r 
1 
: n 
Fl 17 
? 4 t 1 127 
os * 1 8 Þs 
4 24 
3 
er. 
4 344 7 11 
ky. * * E. 
Ric: * n 
TT; + 
Wy -# % 01 
1 2 2 b - 
74 = nl 

1 5 a 
2 4 MF i? 7 
_* ny 
1 1 
© 3 » 

"I U 1 
8 * 44 
} + Km 11 
72 79 2 
vt 1 517 

, Tz 1 
F MESS ! 

1 1377 

% oy * N 

10 » » 4 

- RN ELM 4. 

5 * 12 10 1H 
9 8 9 74 Be! 
. & * >; © ave] 
r 
1 A 
1 3 * ite 

”";I > 18 
wn, it 41 

mes | 
: "1% #4] 7 86 
1 hey A 
WH 
4 >. 2 4. 

a = 1 
1 
FAM . 
- M47 1 
it . 1 3 

4 * I; 

x \ 
JJ Aa a4 
$ Fr 7 4 
t 3 5 N 
8 
1 . 

Wes 44 

5 {4 

& 25 } 

- 1 LI 
F . 
© 5 3 RR 
Cp a? 1 
14% 1 

＋ 1 
e 
* * 
11 

FR 
K | 
ft ny * 

* 0 

et, 

- bi 

4 
- 


DE A RE DI EEE LErEnS 


—— — 25 — . 44 — 4 


— To 7. r — af by "I 
— 2 my 3 2 I gy pomp . — 
. 3g WEST TT EE = 
.. ˙ U - 
— 9 _ _ 8 r K pes * 
— pi — 2 5 8 — — 
* - ADD — _— —— . Sm, bo 2A 
>. — _ 0 p S . 
2 3 £ 3 e Or 
— Aw * " 


Lobo ET PTS 
"an xx a — 
2 
A cos AE 


of % * 

B 
BE oe 
FEISS IEEE. I 
_ 4% 


Ft 120 1 


tate againſt the dofrine now r pled for; ſeeing the defender docx not, pretend 
to * the ſubjects liferented, but ſoly to — the uſe of them, in the like 
manner as was accuſtomed to be done formerly; and, if it can be made 
appear, that the timber of a wood falls under the deſcription of frufus, it 
ſeems neceſſatly to follow, that the liferenter has a right to cut the ſame. 
Upan this queſtion, the civilians diſtinguiſh. betwixt lv cedue, and 
non cæduæ, the laſt of which the defender admits, does not belong to a 
liferenter; but, as to the former, which are deſigned for cutting, and 
which are regularly cut in a certain number of years, which is the caſe 
with the woods in queſtion, it is believed, that, ſince the fruftus of theſe 
cCeonſiſts in nothing but the timber got out of them by cutting, and that, 
notwithſtanding: thereof, the wood remains, juſt as much as a meadow af- 
ter it is mown is ſtill a meadow; that therefore the right to cut ſuch 
woods belongs to the liferenter; conform to L. 9. $ ult. De uſu frud. &c. 
Neither is the words of the act, quotted for the purſuer, contrary to this 
doctrine ; as the meaning thereof is tantamoumt, as if it had ſaid, he u- 
ſing the ſame tanquam bonus pater familias: and moſt certainly it is the part 
of every prudent man to cut his woods, when they come to maturity, 
which. is putting them to a reaſonable uſe, and a preſervation inſtead of 
waſte. It is true, That this right has been found not to be competent to 
| liferenters by conſtitution, but that is no objection againſt the defender; 

| ſeeing a liferent, by reſervation, ſuch, as the preſent, has many. iviledges | 
attending it that the other has not; a liferent, by conſtitution, [noi con- 
ſidered as intended only for an annuus reditus; and therefore is ſtrictly inter- 
preted, ſo as to take nothing but what falls within the deſcription thereof. 
But, with reſpect to the other, it is more favourably conſtructed; as a life- 
renter, by reſervation, does not derive his right from the fiar, but the fiar 
from him; of courſe, it is interpreted extenſively, . to be as broad as 
the fee. | | | 
Anſwered for the purtver: : That a conjunct fer, which right eee | 
into a liferent, has as ſtrong an intereſt in the ſubject as a liferenter, by 
reſervation ; and yet the liferent, by conjunct fee, does not give an in- 
tereſt to cut the woods. See Craig, lib. 2. dieg. 22. 21. and Lord Stair, 
p. 276. who puts both on the ſame footing ; therefore, what holds in the 

one, muſt likeways take place in the other. Beſides, our law has proceeded 
on the ſuppoſition, That woods, in the ſame manner as coals, are- pars 
_ fundi 3 and that the liferenters, of whatever kind, can no more cut the 
growing wood, or make uſe of the coal for ſale, than they could deſtroy 
the ſurface of the ground, which men render it uſeleſs for Oy yours. * 


The Lords found, That a Iferenter, cho 2 reſervation uy: not a right 70 
cut Woods. | | 


But, u pon petition and anſwers, 
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T ey found, That Auchinblain, who 1s Bferenter, wegen bas a. 


2255 to cut the woods in queſtion, according to the 2 and uſage of 
the country where the woods are. 
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Competition, Mr. Hugh Murray Advocate, with Mrs. Eliza- 


betß Rochead. 
A general Diſpoſition to Truſtees, with a Clauſe ſecluding the neareſt of Kin 


from being Executors, makes the Truſtees preferable to them in the Office of 


 Executry. 


TH E deceas'd Sir James Nacken by "et Gd diſponed all his 
4 heretable and moveable eſtate to certain truſtees, whereof the ſaid 
Mr. Hugh Murray was one, for the uſe and behoof of the perſons therein 


4 


named; and, by it, he excluded his neareſt of kin from being executors 


o 


to him, and from all pretence of managing his means and eſtate, or med- 


dling therewith any manner of way. 
Upon this title, Mr. Murray, the only accepting truſtee, in order to 


compleat his right to the moveable ſubjects, moved an edi& before the 


zommiſfaries of Edinburgh ; in which he was oppoſed by Mrs. Rochead, 
one of the defunct's neareſt of kin. CO RR ng og Os 

For Mr. Murray, it was contended : That, as the will of the deceas'd 
is the ſoyereign rule in the diſpoſal and management of his effects, it was 
plain, in this caſe, the appointment of truſtees is upon the matter the 
fame as a nomination of executors, they being nothing elſe but truſtees 


for the behoof of all parties concerned. The buſineſs of executors, in 


executing a teſtament, is to call for the debts and effects, and to apply the 
fame in payment of debts, &c: all which powers are, by this deed, 
committed to the truſtees, ſo that there is nothing belonging to the office 
of executry which is not granted to them ; wherefore there is here a virtual 
nomination ; and words are not to be regarded, when the thing itſelf is 


plain: but the matter does not reſt upon this footing allenarly, there is 


like ways a prohibition, or exheredation of all the neareſt of kin. It is 
true, a ſimple exheredation would not avail; becauſe a right, that is not 
made over to another, muſt ſtill deſcend, as the law directs, notwithſtand- 
ing the ſtrongeſt excluſion to the contra ne 
prohibition here ſerves to explain the will of the defunct, and makes the 
whole that the law could have intended for ſuch neareſt of kin, to centre 
upon the perſons indirectly named; and conſequently, the truſtees, to 
whom the ſubjects are conveyed, muſt he underſtood like ways to be called 
to the office of executry, when the neareſt of kin are, with the ſame 
breath, excluded. See the caſe betwixt William Oliphant's relict, and his 
neareſt of kin, referred to in the deciſion, 27th January 1708, Scot of 
Harden. 1 Zh 


It was argued for Mrs Rochead : That, by the genius of our law, ex- 


cluſion or exheredation of the neareſt heir, whether in heretables or 
moveables, avails nothing, unleſs there be an expreſs inſtitution or nomi- 


nation of another heir; and that the neareſt of kin has a right to the of- 


fice, even where the executry is exhauſted by debts, legacies, or a gene- 
ral diſpoſition ; a doctrine which ought with greater reaſon to take place 


here, as Mrs. Rochead has intented a reduction of the general diſpoſition, 
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240, The uniform practice of the Commiſſaries is, to prefer the neareſt of 
kin to general diſponees ; a procedure founded on the expreſs terms of 
their inſtructions, anno 1666 ; which contains, inter alia, this inſtruction: 
t if there be no nomination or teſtament made by the defunct, or, if the 
«, teſtament: teſtamentar ſhall not be deſired to be confirmed, ye ſhall con- 
firm the neareſt of kin deſiring to be confirmed; and, if the neareſt of 
« kin ſhall not deſire to be confirmed, ye ſhall confirm ſuch of the cre- 
« ditors as deſire to be confirmed as creditors, they inſtructing their 
Now, ſo it is, a general diſponee cannot otherways be confirmed than as 
executor-creditor, having no pretenſion, either to be executor-nominate, or 
neareſt of kin; for theſe two things, the office and the benefit are perfectly 
diſtin, each of them requiring proper and apt words to convey the ſame; 
and therefore, if a ſtranger be executor-nominate, unleſs he be alſo named 
univerſal legator, he gets nothing but a naked office, with ſuch benefit 
as the law Ris ſuperadded thereto ; and, vice verſa, if a ſtranger get an 
ufiiverſal diſpoſition to the moveables, he has thereby no title to the office 
of executor, otherways than by a fiction, as 72 0 creditor, in caſe there 
be neither an executor- nominate or neareſt of Kin competing with him; 
agreeable to which principles, it was determined, in the foreſaid deciſion, 
Scot of Harden. Nor does the clauſe, ſecluding the neareſt. of kin, vary the 
argument; as our law knows no ſuch thing as a virtual nomination or in- 
ſtitution of heirs, whether in heretage or moveables. 
Anſwered for Mr. Murray: The inſtructions to the Commiſſaries do 
not touch the point; becauſe, where there is a general diſponee, eſpe- 
cially with an excluſion of the neareſt of kin from the office, there is a 
virtual nomination in the caſe; and conſequently, he is preferable to the 
neareſt of kin, according to the above inſtructions. Beſides, it is plain, 
from the laſt words thereof, That the. creditors mentioned therein, who 
are poſtponed to the neareſt of kin, are only creditors in 2 ſums, 
and not a general diſponee, who has a right to all the effects of the de- 


A 


| + 5 


De Lords remitted to the Commiſſaries, ' with this inſtruction, That they 
prefer the truſtee to the office of executry, but prejudice to the neareſt of 
Lin to fropone objeftions, &c. mation fan: H-oFe" 


Macbrair of Netherwood, contra John Robertſon and James 
ES re re 535%” e = Aran 


4 Purſuer cannot recur to the Defender s Oath, after having made his Election, 
and examined Witneſſes. N e 2099 


NE brought a proceſs againſt Robertſon, &c. on ſeveral acts of 
Parliament for fiſhing in forbidden times, which he offered to prove 
by theie hb.. 3 BE RIES 
To this it was objected: That the acts being penal, they could not be 
obliged to depone. N | 


Anſwered 


AInfirrel for che purſuer: That theſe Ratutes were only penal, as to the 
third attachment or crime ; but, that this being the firſt, he reſtricted his 
action to the pecuniary mulcts and da nacted for the firſt 


amages therein 'c 

fault. With this debate, aviſandum was made; after which, Netherwood 

offered to prove his libel, prout de jure; whereupon, before anſwer, an 

act and commiſſion was granted; in conſequence whereof, ſeveral wit- 

neſſes were adduced ; but, upon finding the proof not ſufficient, the pur- 

ſuer thereafter referred his libel to the defender's oaths. To which they 

objected, That the fame was not now competent; ſeeing, by the extract- 

| ed act, the purſuer had betaken himſelf to a proof by witneſſes, and ac- 

cordingly had led the ſame ; which muſt hold more particularly in this 
caſe, as the reference to oath at firſt was ſtrongly oppoſed, and aviſandum 
made with the debate thereon. © | - 

| . Anſwered: The probation prout de jure, being before anſwer, and in- 
cluding all manner of probation the purſuer thought fit to make uſe of, 
can no ways debar him from the defender's oaths. | 


ie Lords found, That the purſuer having made his eleSion, and ere 
mined witneſſes, he cannat now recur to the oath of the party. 


Ne LXXVI. 5 Eodem Die. 
Mary Boſwal, contra David Bofwal. 9; 
1. Relifts Aliment to the next Term, by what Rule is it to be proportioned, 
where there was a conventional one granted by the' Huſband during the Mar- 


riage? 2. If ſheis provided to a Share of the Moveables, are Heirſhip- 
Moveables to be deduced ? mY | | 


V contract of marriage, betwixt Andrew Boſwal and the faid Mary, he 
provided her in the equal half of his eſtate, which was, in whole, 
about 1200 merks a year; as alfo to the manſion-houſe, yards, &c. 
which ſhe accepted, © in full ſatisfaction of all terce of land, third part 
« of moveables, and others whatſomever, that may befal to her, be and 
thro' her huſband's deceaſe, in caſe ſhe ſurvive and outlive him, except 
her abulizements, ornaments, and third part of the moveables of their 
houſe, for the time, which are hereby diſponed to her Cc.“ 
Some years before the diſſolution of the marriage, Andrew ſeparated 
from his wife, and gave heran aliment of 200 merks yearly ; who, up- 
on her huſband's deceaſe in February 1736, inſiſted againſt his heir for an 
aliment to the next term, which, ſhe contended, ſhould be proportioned 
according to the liferent provided to her by the contract. 2dly, She claim- 
ed the third ſhare of the moveables, including the heirſhip. 

Pled for the heir, to the fir/f : That the rule of modifying the aliment 
ought not to be what the purſuer 1s to have of liferent in her widowity, 
but what ſhe had from her huſband during the marriage ; for that the 
time of alimenting, from the huſband's death to the firſt term after, is 
conſidered to be the ſame as alimenting in his family; conſequently, the 
aliment ought to be ſuitable to what was then allowed her: e. g. If ſhe 
had been married to a man of a great eſtate, and had only been provided 


to 


cc 


br 
[| 
1 
0 
* 
= 
5 
* 
8 
— 
= 
P; 
% 1 
N 
2 
* 
by 
* 
"ts 
* 
IF 
5 
_ 
Wc” 
8 
8 
* 
1 
; 
+ 
! 4 
mJ 
7 
A 
as 
* 
* 
"ups 
N 
q = 
Dy + 
*1 12 
"=P 
2 
Fl 
* 
00 
FS 
0 3 
e 
* 
8 
. 
c 
* 1 
3s 
7 
= 
% 
S 
8 
N 
< 
1 
A 
* 
i 
== 
= 


th 124. 7 


to a mall nde * modificuicn of her illment would: have been ſuit- 
able to what ſhe would have had while in her huſband's family; and, by 

the ſame rule, it ought to be leſſened, when her huſband's citcumſtances 

were ſuch as made him uncapable to give her an aliment ſuitable to the 
extent of her liferent : or, ſuppoſe the caſe, which many times falls out, 
that a huſband has but a Amal free eſtate, and that his widow, by his 
death, comes to a liferent much more in value than the yearly free rent 

he had to live upon, it would not be reaſonable ſhe ſhould have an aliment 
ſuitable to her huſband's circumſtances in her widowity : ſo that the rule 

_ ought to take place here, ſurrogatum ſapit, &c. ; more eſpecially, as the 

defender has nothing to maintain himſelf out of the eſtate, the annual- 
rents of the debts thereon being more than exhauſts the full half of the 
rents. 

- To the ſecond, it was s anſwered : That, in orioviions to wives, it has 
been always conſidered as a doubtful point, whether heirſhip was under- 

| ſtood excluded, or included; and therefore it has commonly been. in uſe, 
for removing this doubt, to expreſs | in the deed, That heirſhip was inclu- 
ded in the proviſion, when it was deſigned that theſe ſhould go to the wi- 

dow); which not being done in this caſe, creates a preſumption they were 
not intended to be included ; 3 and which ought the more eſpecially to hold 
here, ſeeing this proviſion is given as a part of the third of the moveables 
to which ſhe would have had right jure relictæ, if ſhe had not been ex- 
cluded ; and ſo the third muſt be underſtood to be of the ſame Nature and 
kind of moveables which ſhe diſcharged, 

Replied for the relict: That the aliment lowed her, while ſhe 
lived ſeparate from her huſband, can be no rule for proportioning the ali- 
ment now claimed ;; becauſe, while he lived, he had himſelf and a ſe- 
parate family to maintain. Beſides, there might be many other reaſons for 

giving a ſcrimp allowance to his wife during their ſeparation, and which, 

02 Hor peace lake, ſhe might be willing to accept; but, as that ended as ſoon _ 

as the marriage diſſolved, the relict, of courſe, falls to be alimented by 

the heir to the next term that her liferent commenced, according to her 

| ſtation : for aſcertaining whereof, there can be no better rule than to 

IF make it correſpond to the liferent-proviſions to which ſhe is intitled in the 

4 event of her ſurviving her huſband. Nor is it any objection, That there 
are conſiderable debts owing by the defunct ; ſeeing the aliment due to the 

relic, till the firſt term after the huſband's death, is as juſt and onerous a 

debt as any other: and the eſtate cannot but afford it, ſeeing, by the hu- 
{band's death, the expence of him and his ſeparate family ceaſes. And, 
with reſpect to the heirſhip, That point was ſettled in the caſe betwixt 
Lady K:nfawns and Mrs. Lyon, 12th July 1734. Nor is it of any import- 
ance, That the contract does not bear heirſhip included; for, it may as 
juſtly be of og That, as it does not bear heirſhip excluded, It was de- 
ſigned ſhe ſhould have the third of the houſhold-pleniſhing, as it ſtood at 
the time of the huſband's deceaſe. And, it is a miſtake to ſay, That the 
proviſion is given as a part of the third of moveables, to which ſhe would 
have had right jure rei#2 ; for ſhe gets not a ſhare thereof, but, in place 
of it, and other proviſions that would have fallen to her by law, a particu- 
lar jointure, and a ſhare of a particular ſpecies only of moveables ; name- 
ly, the houſhold-pleniſhing, as it ſhould be at the time of her huſband's | 
; which ſhe muſt have, as it ſtands ; becauſe, in conſideration there- 
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Þ of and her jointure, ſhe renounces all legal proviſions, and all ſhare of 


tha Reduction of a Note granted for the Price of Gods, upon the Head 


bout to marry; And, as to the value, it coſt the defender the ſame money 


- Intitled to ſet aſide the bargain, on the ſame grounds that this tranſaction 


n 


— 


any other kind of moveables, whether there were children or not. 
The Lords found, That the proportion of the conventional aliment muſs be 
the rule, unleſs it can be ſhown, That, from the circumſtances of the 


| eftate, there is place for a larger ; and that the purſuer bad a right 
to the third ſhare of the houſhold-pleniſhing, including the heir ſhip. 


WAKER. WMWxuenber 22. 1737. 
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Sutherland of Pronſis, contra Lady Kinminity. | 


. We Crd nnng 
S 
e 


, Minority, &c.; there is no Neceſſity to prove the Identity, when the 
Goods are offered back. 24 5 
P bene, when a minor, bought a gold watch from Lady Ninminity, for 
1 which he granted his note to her, for L 25 Sterling: in a reduction 
thereof, upon the head of minority and leſion, it was alledged, he had 
been greatly impoſed upon in the bargain, as the watch was not worth a- 
bove one third of the price; and, altho' the purſuer would not have been 
bound to have reſtored it, in caſe he had given the ſame away for nothing, 
or been liable in the price, if he had ſold it, and ſquandered the money; 
yet as he happened to be ſtill poſſeſſed thereof, he offered it back to the 
defender. 5 5 | 
Anſwered for Lady Kinminity : It is not every tranſaction of a minor's that 
is liable to reduction, enorm lefon muſt always be joined: e. g. If he buys 
cloaths from a merchant, ſuitable to his rank and quality, he cannot re- 
duce the obligation given for the price, on pretence that he could have 
got cloaths cheaper elſe where. Now, conſidering the purſuer's rank and 
opulency, it was no extraordinary thing for him to wear a gold watch ; 
more eſpecially, as it is admitted, That, at the time of the purchaſe, he 
had in view to make a preſent thereof to a young Lady, whom he was a- 
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ſhe ſold it for; which is the more probable, as the common rate of theſe 
things are from L 20 to L. 25 Sterling. Beſides, there is no evidence 
that the watch now offered is the ſame ſpecific one delivered to the purſuer. 
Replied for Pronfie : It is contrary to the rules either of law or equity, 
to load him with a proof that the watch is the ſame he bought from the 
defender; becauſe ſuch a proof would be inexplicable ; ſeeing thoſe, who 
allow themſelves the liberty of 7 dealing with minors, ſeldom or never call 
witneſſes to their bargains. Neither does the compariſon, from a minor's 
purchaſing cloaths of a merchant, apply to the preſent queſtion ; for, if a 
merchant ſhould fraudulently induce a minor to pay 30 ſhillings per yard, 
for cloth not worth 15 ſhillings, there can be no doubt, that he would be 
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ought to be reduced. 
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The Lords, in reſpect the watch was produced, found no neceſſity that the 


purſuer prove the identity thereof. 
8 1 3 Ne LXXVIII. 
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Ne LXXVIII. Juanuary 4. 1738. 


John Mackenzie, contra John Somervell. 


Miſfoe, whether obligatory or not. 


Ohn Somervell being creditor to Campbell of Carrick, by bill, indorſed 
the ſame to James Lochead, on this condition, That the indorſee ſhould 
take his hazard thereof without recourſe. Lochead, after this, proteſted 
the bill; whereupon Carrick applied to Somervell the indorfer to uſe his in- 
tereſt with Lochead for a delay; upon which, Somervell wrote a letter to 
him of the following tenor: Sir, Carrick came here this day, who 
« fays it is not in his power to pay his bill I indorſed you theſe two 
© months, having a ſum to pay at Wh:t/anday ; and, as he has all the in- 
<« clination you ſhould have the money, if he could raiſe it, I therefore 
<« beg you'll give him a delay for the time he demands, which will oblige 
ce him and me, and ye'll loſe nothing by it; I am, &c.” After this, 
 Lochead aſſigned this debt to Mackenzie, who inſiſted againſt Samer well, 
libelling on the above letter, as importing a cautionary obligement for 
For the defender, it was urged: That the import of the miſſive was 
no more than giving an opinion Lochead would eventually loſe nothing by 
the favour aſked ; but could not mean, that he intended to come under an 
obligation to make up ſuch loſs, if it ſhould happen; which appears from 
the expreſſion, and yell loſe nothing by it; for the contraction ye I is made 
uſe of inſtead of you 10711, but is never uſed as a contraction of you ſhall ; 
betwixt which two expreſſions there is a great difference; as the one im- 
ports the writer's opinion about what would happen; but the other, vis. 
you ſhall, implies an engagement in the writer to make good the verity of 
his aſſertion. „ 6 £ F313 
For the purſuer, it was anſwered : That, from the letter, it was plain, 
the defender did not interpoſe as a friend or adviſer anent what he thought 
moſt expedient for the intereſt of the creditor ; ſeeing it is at Carrichs de- 
fire he aſked the delay, which was a direct ſtating himſelf a cautioner 
and, in conſequence thereof, Lochead, who was going on in diligence, 
when he received the miſſive, forbore for upwards of two months. It 
is true, That a mandate, granted only for the fake of the mandante, infers 
no obligation; but a mandate, on account of a third party, which is the 
preſent caſe, does oblige the mandant to repair any loſs the mandator ſhall 
incur by following thereof. Beſides, it would have been ridiculous to aſk 
of Lochead to ſuffer the effects of his debtor, viz. the ſum that Carrick 
was to pay away at Whitſunday to be withdrawn, and to relinquiſh the me- 
thod pointed ont to him by law for attaching thereof, unleſs ſome other 
fecurity was to be ſubſtituted in the place of what he paſſed from. And, 


as 
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ad to the obſervation on this lebtew; s bald as eb this 
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The Lords faint; "That the letter implied. « an oll, bee on the defender fo 


relieve Lochead of all damages he might ſuſtain in delaying diligence 
againſt Carrick ; but. found, T7 bat * bas the benefit of Carrick's 
being fuft difenſed. © 
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No LXXIX. January 6. 1738. 


| Alexander W atfon of Glenterly, contra Patrick Davidſon. 


A Minor, granting Bond for an illiquid Debt, will be reſtored againſt the 


Jame, if he had a Defence that would have li berated Hom . Payment, 
 tho' it was founded on an liquid ( Claim. 


72 Atſon of Glentarly ſettled his eſtate upon an Watſon his only 
| daughter; whom failling, to the ſaid Alexander Watſon, . ee 
ſon to 22 of Aithernie; he likeways nominated Aitbernie, and 


Watſon his ſpouſe, Cc. to be tutors to his daughter. Afﬀter his e 
the tutors took upon them the adminiſtration of the pupil's affairs; du- 


ring which, the ſaid Jean Watſon intromitted with ſeveral moveable ſub- 


jects delonging to her daughter, extending to above 4000 merks; and af- | 


terwards ſhe married Provoſt Davidſon in Perth, in whoſe houſe the pupil 
ſtayed for about nine years, and then died: whereupon Provoſt Dawdſon 
applied to Aithernie for payment of Margaret Watſon's aliment, while ſhe 


lived with him; and he, as tutor to his ſon, who ſucceeded to the eſtate. 


of Glentarky, in virtue of the above ſettlement, granted a bond of 4000 
merks for the aliment, which bond the ſaid Alexander Watſon corroborated 
in his minority: but, ſo ſoon as he came to be major, he intented a re- 
duction thereof, upon the head of minority and leſion, inſiſting chiefly on 
this ground, That no bond ought to have been given to Provoſt Davidſon ; 
ſeeing his claim for the aliment might have been ſet afide by compenſation, 


in fo far as his Lady was debtor to the minor in a ſum exceeding the va- 


lue of the aliment, a8 that he was liable for her intromiſſions. 


Anſwered for the defender: The bond was granted for a moſt juſt and 


onerous debt, and to which the purſuer, as heir to Margaret Watſon his 
predeceſſor, would have been liable ; conſequently, he was not leaſed, 


by granting a ſecurity for the ſame, And, with reſpect to the reaſon of 


reduction inſiſted on, it was obſerved, That there was no ground of com- 
penſation competent either to the purſuer, as heir to Margaret Watſon, or 


to her executor, on account of the Provoſt's Lady s intromiſſion; ſeeing 


the ſame was not liquid, and afforded only a ground for intenting an action 
of compt and reckoning againſt the Provoſt's Lady, which could not af- 


fect or make him debtor therein, until the debt was conſtituted againſt 
him. Neither has any action been hitherto brought for that purpoſe ; of 


courſe, the omiſſion to propone this no compenſation, is no leſion at all. 
Replied : The leſion here is obvious; ſeeing the purſuer had a clear 
and relevant objection againſt granting theſe bonds, in ſo far as the aliment 


might 
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ber huſband, as liable for her debts; and, in all ſuch queſtions as the pre- 


might and ought to have been ſatisfied by the ſums due by the tutrix and 


ſent, the only thing inquired into, is, if the minor be leſed; not What 
was the condition of the other party: yea, even where: the agreement 

is never ſo fair on the other ſide, if the minor be leſed, ſuch tranſaction 
muſt be ſet aſide, in ſo far as he is prejudged. Thus, if a minor ſhould 
adire hereditatem damnoſam, and pay the creditors thereon, there could be 
no doubt, if he could ſhow he was hurt thereby, but that he would be 
reſtored againſt the ſame, however juſt the creditor's debts, to whom the 

payments were made; ſo, in the preſent caſe, however juſt the claim of 
aliment, if the minor had a good defence, which would liberate him from 
payment, he ought to be reſtored againſt any ſecurity therefore, which 
cut off his objection to it. | | 


9 


De Lords ſuſtained the reaſon of reduction upon minority and lefion, re- 
ſerving to Provoſt Davidſon to inſſt againſt the heir or executor for the 
aliment as accords. - _ 55 W W 


wines dee e t 


' Macleod of Cadboll, contra William Sinclair Sadler in E- 
_ dinburgh. yt CE N e e 


Aion for annulli 1 Indentures, and Repetition of the Apprentice-Fee, upon 
the Act duo Anna. ER SE ind of RT 0 gl Der On 


6 bound David Roſs an apprentice to the ſaid William Sinclair, paid 
＋ L. 25 of apprentice-fee with him, and likeways. became cautioner in 
the indenture ; of which, (upon Roſs's deſerting his maſter's ſervice,) Cad- 
bol brought a reduction on the act ofavo Anne, intitled an act for laying 
certain duties on candle, Cc. ſpecifying, That, over and above the ap- 
prentice-fee, the defender covenanted the additional ſum of a guinea to 
be paid to his wife, which accordingly was paid ſome time thereafter, and 
which not being inſerted in the indentures, inferred a forfeiture of double 
the apprentice-fee, beſides voiding the indentures: however, the purſuer 
did not inſiſt on the penalty, but reſtricted his action to the nullity and re- 
petition of the money paid. 1 * | 
For the defender, it was pied: That the penalty, in the act, upon the 
receivers of any ſums not contained in the indenture, 1s only a forfeiture 
of the double of ſuch ſums received; the one half to the Crown, the o- 
ther to the informer, 2do, The guinea does not fall within the ſtatute, it 
being no part of the apprentice-fee, directly or indirectly, but was given 
as a compliment to his wife, half a year after the date of the indentures, 
for taking care of the young man, who was kept at bed and board in the 
family; and, if ſuch gratuity is conſtructed to fall within the a&, it 
| would 


f 


"7 0 1 


: Fenn?” vince wat; part of the indentures in Seotland, this being the known 
eulen, with n to all nnn 816 


4 Len fake, That the forfeitur weak, 1 double 8 „ 
received by the defender s wiſe; and that the ſame is recoverable only 
in the Court cf Exchequer ; and therefore repelled the reaſon of re- 
Auction founded thereon ; but found the indentures could yield no action, 

and that there is no repetition 1 we Jum i in | theſe indentures e, | 

OO the EI . 
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H entietta C thn Relic of An ew. B arcley y, contra 
Andrew Barclay Merchant in E dinburgh. 


The e which fall due the firſt Term after a Huſband s This; a9 upon 
an heretable Bond, provided to him and his Wife in conjun#t Fee and 54 
rent, and the longeſt Liver, belong to ber, and not to the Executor. 


_— E decear'd Andrew Barclay, writer in i Edinburgh, having acquired 
I right to two heretable bonds, upon which infeftment had followed, 
k. the ſame to himſelf and the ſaid Henrietta Carruthers his wife, 
and longeſt liver of them two, in conjunct fee and liferent, for her life- 
rent- uſe allenarly. Andrew died on the 17th Auguft 1735; after which, 
his relict taht a proceſs againſt Andrew Barclay his executor, for repe- 
tition of the annualrents that had ariſen upon the ſaid bonds, betwixt the 
Whitſunday and Martinmaſs 173 5, and which he had intromitted with, up- 
on the Ae they belonged to him. 

The arguments urged for the defender were: That our law, as well as 
that of the Romans, diſtinguiſhed betwixt fructus naturales, or induſtriales, 
and frufus civiles, with reſpect to the intereſt of liferenters in theſe dif- 
ferent ſubjects; and that, with regard to the laſt of theſe, as they yielded 
an utility every day, they ought to fall, from day to day, to the liferenter 
or fiar, according as the liferent ſubfiſts, or the intereſt of the fiar takes 
place. See Lord Stair, tit. Liferent-Infeftment, $ 9. and Voet. Comment. 
tit, De uſu fruct. and Quomad. &c. F 30. It is true, our practice has 
varied from the rules of the Roman law, that govern the deciſion of frufus 
induſtriales, and divided the intereſts of liferenters and fiars in theſe ſub- 
jects, by the fixt terns of Mbitſunday and Martinmaſs, in order to avoid a 
variety of intricate and doubtful queſtions that occurred amongſt them, 
thereby extending the intereſts of liferenters, who die after Whitſunday, 
and before the crop be reaped, to the half beyond what the ſubject life- 
rented would have naturally yielded, and contracting the intereſt of life- 
renters who die after the crop is reaped, and before the term of Martin- 
maſs. But, as to the frufus civiles, ſuch as houſe-rents, annualrents of 
money, Sc. which yield their utilities equally every day, there can be no 
place for any ſuch doubtful queſtions ; therefore, there is no colour from 
public utility, for departing from the Roman law, as to the diviſion of 
fruftus civiles, between liferenters and fiars, or betwixt the executors of 


the deceas d and ſurviving conjunct fiar. 
K K Anſwered 
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ere That, h an witch wn 
2 3 1 is Narg Se lands at two terms in the/ year ly, 
tte term that the creditor ſurvives falls to the executors, in the E 
5 12. 1681, Trotter. .." Without 


baer ag in the caſe of rents. See 
diſtinguiſhing whether the annuity or annualrent be redeemable or irre- 
| efument of annualrent ſubjoined to a per- 


deemable, or whether it be an 
ſonal bond, as in chis caſe, or an infeftment of annualrent conſtitute by 
8 emable, or ſubject to requiſition at the ſuit of the creditor: for, 
4 whiths an afefiment of annualrent is granted in ſecurity of the perſonal 
obligement, this laſt is ſunk in the annualrent, till the creditor recurs to 
dhe perſonal obligement, by charging for payment; but, when the ere 
- -ditor dies before requiſition or charge is uſed, the infeftment of ann 
rent is ſoly conſidered, and only the bygone terms belong to the executots, 
without any parti with reſpe& to which, dies nec ueuit nec cœdit. As 
to the principles of the civil law, they no ways apply; ſeeing the uſu- 
frucb. or liferent of money with them was execute, by delivering to the 
Ufferenter the money, that he might uſe i it 5657 his life; and he, for the 
. ſecurity. of. the fiar, found caution to return the like fan: at his death. It 
is true, the liferenter of the oper Jervorum reſembled, in ſome meaſure, 
| - the liferent of — eF bonds with us, and was due 4 die in diem: but 
that can afford no argument in che preſent caſe; for, in rſonal bonds, the 
annualrent is purely accceſſory, and becomes due day by day; and 
| canſe quently, what was paſt. of 1 it muſt fall under the executry, as the 
bre ſum itſelf does: but this rule cannot hold in infeftments of an- 

5 pualrent, payable at two terms of the year; for there the fiar himſelf 
could not uplift a broken term, or ſue execution for the ſame, he could n- 
deed charge for the whole ſum, whereby the infeftment of annualrent 
would be loaſed : but, even in that caſe, a broken term would not come 
under queſtion, the creditor being. always obliged to charge, ſome . | 
| pa the term, to take effect thereat. And, tho the creditor bad = 
' liberty to charge upon a bond ſecured by infeftment of annualrent betwixt 

terms, yet that could not have an influence wor as „e annualrent re- 
e e and nloofed at the far's death. 3 


= We Lords nd That the fum purſued for FT Wenn u 7 in 
=» favours of, the lugſband and wife in conjuntt fee and liferent, and * | 
rl the wife's liferent, in caſe ſhe. ſurvived the buſband, and which, is 
fayable at two terms, Whitſunday and Martinmaſs, by equal jg 
| tions; therefore the half year's rent, which fell due at Martinmaſs 
after . death, does 1 to. bis relict, aud * . * 
- "executor, . 
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© true thereto exhibited to bim, wirbeur ben * * 8 W who > 
"the ”—_ re. 


mM he's proceſs of recognition at eB Fake FE CATS 
Ids of Shelbo, belonging to the Lord Daus, Mr. Coupar being char- 


«+ 3 


n his cuſtody Which, it was alledged, might be probative of the points 
0 tothe purſuer's probation, did, in order to ſtop executing the ſe- 
diligence, 
| by Lord Duffus the defender, ind depurſed ſome money in his 
affairs; and therefore, having a right of hypet 
as not bound to produce them, as the production thereof would be evi- 
dence of the facts the Earl was allowed to proof; which, being all * 
| was wanted, would tend to fruſtrate Mr. Couper's payment. 
Anlioereu for the Earl: That the accompt due to Mr. Coupar is pre- 
1 of courſe, the right of hypotheque, which is only acceſlory, 
- cannot ſubſiſt after the debt, for which it is a ſecurity, is extinguiſhed. 
. - 2do, Suppoſing it were not, the right of retention, in virtue of the hy- 
heque, cannat take place here; as the Earl is not inſiſting for delivery, 
x only mY exhibition in the Clerk's hands, ad madum probationis ; which 
a piece of juſti 


cuſtody theſe papers may happen to be lodged : Nay, Lord Duffus himſelf, 
if the had: had the poſſeſſion thereof, could not have detained them upon 


dn nger than his author's right of property. 
| Replied to the firſt: An exception by an agent againſt exhibition ep 
wot N he, ſo long as the writs ate in his cuſtody. And, to the 
it was anſwered, That a right of property, and that of an hypo- 


ching by exhibiting the writs, if he gets them ſafely returned: but a 
| writer, who has the cuſtody thereof, | ſecurity of his accounts, would 
be precluded from any benefit ariſing from his hypotheque, if he were 
o ed to exhibit them even ad madum probationis ; more eſpecially, that, 
if the purſuer prevail in the proceſs of recognition, there will no fubjeQ 


remain for payment of any of Lord Dufus his creditors. 


Te Lords found, That the Earl had a title to have the writs exhi bite fo 
> mn, without being wiiged 7 pay Mr. Cou par 'S account. 


"The Earl of Suterknd, contra. Mr David Sahar Wikcer 5 


bites Progef: of Agihminiins 3 iid as hone de write ole 


8 the : 


yell in virtue of jetters of diligence, to exhibit ſeveral writs. that were 


petition the Lords; ſetting forth, That he having been 


heque in theſe: writs, he 


ice he is intitled to demand from every perſon,” in whoſe 


pretence Lee z conſequently, Mr. Coupar's title cannot be 


9 are, in their nature, quite different; the proprietor ſuffers no- 
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x; 4 Pur ſuer may y mend bis Libel, tho the Days of Compearance a are re ror oro ld 


impoſſible thing. 240, The purſuer's title being a naked decreet of adju- 


tion is not; the ſame being only a legal diſpoſition in ſecurity, which 


was returned, the purſuer's doer, by miſtake, filled up the firſt and laſt.” 


e affected with 'adjudications, comprifings, and other real rights, &c.” 
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au — contra Sir George Mackenzie. 88 


"up, if the * are elapſed before calling the Cane. 2. 4 
eee * a Sale. ee e W u 


Oe having raiſed a proceſs of fale againſt | Sir n execute 1 
ſame on the 2d of November 1737, warning him to compear 
the days e in the {aid e which were the firſt and er 
Nene. { | 
Ohle, 2000; That gs TEST FRY Was null, ſeeing the: firſt 11 of 
ompearance ought to have been twenty one days after the date of the 
execution; eee here the defender was cited to compear to a day, 
de fatto, paſt, when the ſummons was execute, thereby not only abrid- 
ging him 2 oh common induciæ, but likeways commanding him to do an 


dication, without either infeftment or charge againſt the ſuperiour, could 
not, by the act 17. Parliament 1681, intitle him to carry on this ; proceſs ; 
as that law requires the creditor to have a real ri ight, which an adj udica- 


- makes a good aſſignation to he maills and duties, but is no real king upon EE 

"mn land, until it be followed forth by infeftment. _ 5 
Anſwered to the fir: That the ſummons (as is cuſtomary, where there 

are ſeveral defenders) was left blank, when it was execute; and, after it 


days of November, inſtead of the 24th of that month, and ſecond of De- 
cember thereafter : but the miſtake could be of no avail ; for, as the de- 
fender had the full induciæ before the cauſe was called, the purſuer ſhould 
be allowed to mend his libel. And, as to the ſecond, it was anſwered, 
That the term real right, in the act, means an adjudication, without ei- 
ther charge or infeftment ; as is evident from the words, Oyr Sovereign 
Lord conſidering, T hat, when the eſtates and lands of bankrupts are 


Beſides; by the act of Sederunt 23d November 171 T, it ſeems to be lup- 
_ poſed, That a naked u eee is a ſufficient title in a proceſs of ſale. 


The Lad allowed" cle 5 purſuer s ae fo PA the l bel, with 7. 
Jedi to the filing up of the days of compearance therein, and. repelled 


the alledgeance againſt the — s tithe, — the libel and attrue 
title e. 1855 Kr. 


N LXXXIV. 


/ 


{m1 


No LXXXV. 5 


Heritors of the Pariſh of Selkris, contra the Duke of Rox- 
Burgh. F 1 


[| * 


Reparation of the Kirk is no Burden on the Titular of the Teinds, further than 
their Valuation, OI IN. 7 Js 


* 
0 


: 18 ESE heritors raiſed a proceſs againſt the Duke, in order to have it 


found, That he, as titular of the teinds of that pariſh, was bound to 
repair the third part of the Kirk. Re, 1 
Pied in defence: there was no law which made the titular liable for the 
reparations of any part of the kirk, that being no burden on the teinds, 
but on the heritors, conform to their valuations. Indeed, where there is 
a quire, it hath been found, the parſon is bound to repair it; and, per- 
haps on the ſame foundation, where there is another titular of the teinds 


than the parſon, he hath been found liable; but, where there is no quire, 
as is the caſe here, there is no inſtance known of either the one or the o- 


ther's being obliged to repair the kirk. 


* 


Anſwered : That the proviſion, by our ſtatutes, for burdening the he- 
ritors with reparation of churches, particularly, by the 54th act, 3d 
Parl. James VI. is only a ſubſidiary or additional proviſion, but does b 
no means liberate thoſe who were formerly ſubject by law before the Re- 
formation ; ſuch as the parſons who received the rents and revenues of 
the church, or the profits and emoluments which aroſe therefrom, by bells, 
burials, maſſes, Sc. it having been always juſtly held, that the advantages 
ariſing from the benefit, or church itſelf, ſhould contribute at leaſt to the 


upholding of the fabrick ; conform to which, it was determined in the 


caſes, the kirk-ſeffions of Montroſe, and the Cannongate againſt their re- 
ſpective heritors. Beſides, the laſt clauſe of the above act, touching the 
furniſhing of communion-elements (which is generally underftood to be 
in like manner impoſed upon the heritors). is a further evidence of this 
doctrine ; ſince, notwithſtanding thereof, by uniform practice, that bur- 
den is alſo laid upon the titulars of the teinds; tho', no doubt, if theſe 
were exhauſted, the heritors would be liable by the ſtatute ; which, tho' 
it introduces a new remedy, does not aboliſh the old one eſtabliſhed by ma- 
ny authorities in the canon law ; as appears from the title of the decretals, 
De ecclefiis ædifſicandis vel reparandis, chap. i. & iv. 5 
Replied : The principles of the canon law can have no influence in this 


caſe; ſeeing it is no rule with us, in determining either real rights or real 


burdens ; more eſpecially, conſidering that the diſpoſition thereof varied 
greatly, both with reſpect to teinds, and the reparation of kirks, which 
was owing to this, That the civil law of the different countries had not 
paid fo great a regard to religion as to eſtabliſh: any civil rule for repairing 
of churches ; and therefore the Popes, and others, who made the canons, 
had no other remedy, but. to take care of theſe things out of their church- 


funds, in the beſt way they could. But now theſe matters are on a diffe- 


rent footing ; the civil conſtitutions of every kingdom having laid down 
other rules for the determination of ſuch queſtions ; and particularly, 


LT ceo OP 


. February 9. 1738. 
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elſe was determined in either of theſe caſes, but chat the produce of the 


Jueſtion betwixt the heritors and the titular. 


; Competition betwixt Robert Cleland Kitk- Treaſurer of Edin 


ö * ＋ a Class in a Diſpoſition, affecting the Maill and Datia ow and 


| 7 3 Fi her & difpo ned certain engine in Edinburgh, under the LY 


of ultimus heres, which the conveyed to Mr. David Crawfurd her ſecond 


| ference ; but the claims of the other two being litigated, it was argued 


{ 34 l 


our law, 2 as to che reparation of the kirks, ſtands upon che foundation of 
the acts of Parliament, according to which the defender does not decline 
to pay proportionally as his teinds are valued in the ceſs-roll. And, with 
reſpect to the deciſions quotted, they are not in point; ſeeing nothing 


church, ſuch as ſeat- rents, was applicable to the reparation of the church, 
becauſe to that extent it might repair itſelf; and conſequently, thoſe lia- 
ble in reparation were only thought to be bound, ſo far as the produce of 
the church was not ſufficient for the purpoſe; which cannot et apply to this 


to his valuation. 


The Lords found the Dube of Roxbur zh no oO liable than ane 


{ ' 


No XVI. e e Peruary 10. 156. 


. and * W. * Craw CAS 


= 


* 


after the Ti erms of RAG: or e qffer 4 e $ De- 


Ceaſe. 


tion of his own gu his wife's liferent to Johnston kirk-treaſurer in 
Edinburgh, and his ſucceſſors in office, for behoof of the poor in 
fee; 3 the diſpoſitive clauſe, this deed. aſſigned the maills and 
duties of the tenements, in the following words: And that, after the 
« firſt term of Martinmaſi or Whitſunday next after my deceaſe, and the 
« deceaſe of my ſpouſe, and the longeſt liver of us two allenarly, ſurro- 
« oating and ſubſtituting them in my full right and place of the pre- 
< miſſes, under the proviſions above and after mentioned allenarly, and no 
de otherwiſe, for now and ever; with full power to them to poſſeſs the 
« ſaid houſes, uplift and diſcharge the maills and duties thereof, after the 
e deceaſe of me and my ſaid ſpouſe, and the longeſt liver of us two, as 
« ſaid is, and to do all other things that I might have done before the grant - 
ing thereof. 


Fiſher having died without any known heirs, his relic obtained a gift 


huſband: and, in April 173 6, ſhe died; whereupon a tripartite queſtion 
aroſe, concerning the half year's rent of the tenements which fell due at 
the Whitſunday thereafter, between the executors of the reli&, the donator 
to the ultimus heres of the huſband, and the kirk-treaſurer far of the ſub- 
jects. The intereſt of the relict's executors was put an end to by a re- 


for the kirk-treaſurer, That, if the diſpoſition had contained no aſſigna- 
tion to the maills and duties, the right of fee behoved to carry all the 
rents not falling under the liferents Nor could the reſtriction in the 


grant 


r BT” 


grant vary the queſtion; for, if that was to have any influence, it beho- 
ved to lie in this, That, in ſo far as the donor has not granted the ſaid ſub- 
jects, they are ſtill in him and his heirs, by an implied reſervation : or, 
24, in this, That Fiſher's will appears, by the clauſe, to prefer ſome bo- 
dy elſe. As to the gt of theſe ;, It is true, there is a difference between 
a conſtituted and a reſerved liferenter ; for, in the one caſe, the donor re- 
tains every thing he has not given away; but, in the other, the liferenter 
takes nothing, but by the force of the grant, which does not meet the 
preſent queſtion ; ſeeing Fiſher was totally diveſted of the fee, per verba 
die preſents, retaining the liferent and nothing more; therefore, whatever 
would fall under the liferent, would be his. But, even ſuppoſing he 
had ſurvived his wife, and died in April 1736, the Whitſunday term would 
not have fallen under even his reſerved liferent ; becauſe, as he retained 
no hold of the property (which is the cafe here, after the determination of 
the liferent,) the right of fee falls to be extended to all its lawful conſe- 
quences, unleſs the intention of the donor appears to the contrary. 
With regard to which, it is plain, he preferred the diſponee to himſelf 
in theſe ſubjects; of courſe, to all his heirs, and the King amongſt the 
reſt, claiming in the character of wultimus heres. 2dly, If it does not ap- 
pear that the donor preferred ſome other perſon, the ſubje& in queſtion 
muſt fall to the diſponee, as a conſequence of his right of property; the 
excluſion, if there is any, will operate in favours of the perſon preferred ; 
but, if none can appear, and ſhow that he has the benefit of the exclu- 
ſion, it vaniſhes, and the fee ſtands abſolute. 15 

Argued for the donator: That the deed, in favours of the kirk-trea- 
ſurer, being gratuitous, ought to be ſtrictly interpreted, fo as nothing 
ſhould be found to pertain to him, but what he can ſhow is conveyed in 
expreſs and apt words. 2do, In the conſtruction of legal deeds, what 
ought chiefly to be conſidered, is the will and intention of the parties; 
and, if that come out to be clear; it muſt be obeyed, tho' poſſibly not ex- 
preſſed in the moſt proper words. Theſe conſiderations premiſed, it fol- 
lows, from the nature of the thing, That, when one alienates any ſub- 
je& belonging to him, the property muſt remain with himſelf, in fo far 

as it is not given away; therefore every reſtriction, or limitation upon the 
fee, in the diſponee's perſon, is tantamount to a reſervation of that very 
fee in the diſponer. In this view, if one ſhall diſpone his eſtate, under 
this limitation, That the diſponee ſhall have no right to the maills and du- 
ties, but from and after a certain term̃, it will be a miſtake to imagine that 
the fee is here abſolutely given away from the date of the diſpoſition: the 
fee, in this ſuppoſed caſe, is limited and ualified in the perſon of the pur- 
chaſer, until the term come, at which he has right to the rents; and then, 
and not till then, it becomes abſolute. In the mean time, the fee ſo far 
remains with the diſponer, as to intitle him to the moſt uſeful exerciſe of 
ptoperty, which is the rents and profits of the ſubject. 

To apply this to the caſe in hand; Hſber diſpones the fee of the tene- 
ments in queſtion, reſerving his own and his wife's liferent ; but with this 
expreſs limitation, That the kirk-treaſurer ſhould have no right to the 

maills and duties, but frae the firſt term of Whitſunday or Martinmaſs al- 
lenarly next after his deceaſe, &c. Here there is reſerved to the diſponer, not 

only his liferent-property of the ſubjects in queſtion ; but, further, the pro- 
perty 
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* * perty Ader his death, in 0 ME as to intitle him to * the maills F and 
duties i in controverſy. | | 


w. . 5s be 7 February 15. 738. 


fund for defraying the expences ; for payment of a proportion whereof, a 
to vote in the call, which could not ſubject the defender to the expences. 


tive; for, the words, and what elſe, &c. could only be underſtood of what 


without any authority from the defender, they could not affect her. 
her proxy the general power of doing all things neceſſary for obtaining the 


that would have been ſufficient, per ſe, to oblige her to pay her propor- 


member thereof to his quota of the neceſſary charges; but it was im- 
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. Lords found, That the half ger” s Faw, falling 45 * te = 
renter s death at Whitſunday 1736, did not fall under Thomas 


- Fiſher's diſpoſition, but the ſame fell under the gift of — _ 
and e ee r Tow furd e. 


Fame Paterſon Wiiter i in Stirling, contra Lady H. ouſtoun. 
Mifve, whether ebligatory, , or not. 


ADV Houſton having an intereſt in the pariſh of St. Nini, wrote 

a letter to Sir Hugh Paterſon, impowering him to vote in her name, 
and ſign a call in favours of Mr. Mackie to be miniſter of the ſaid pariſh ; 
and then adds: © Upon doing whereof, and what elſe is neceſſary for me 
« in that affair, I hereby oblige me to hold as ſufficient, as if I had done 
* ſo myſelf.” The ſettlement having met with oppoſition, ſuch of the 
heritors who had ſigned the call affeſſed themſelves, in order to raiſe a 


proceſs was raiſed againſt Lady Houffour,, founded upon the above letter. 
The defence was: That it imported no more than the giving a proxy 


And, as to the latter part of the miſſive, it was plainly relative and execu- 


was naturally conſequent upon the call's being approved of by the preſby-- 
tery ; namely, the 1 her ſubmiſſion to Mr. Mackie as miniſter of 
the pariſh, in caſe of a ſettlement: and, as the aſſeſſments were laid on 


Anſwered for the purſuer : That, tho' Lady Houſtoun had not added to 
ſettlement, but had only ſigned the call by herſelf or proxy, it is believed, 


tional ſhare of the neceſſary expence, the joining in ſuch an affair being 
a tacit entering into a ſociety for that particular, which ſubjects every 


proper to argue the general point here, as the proxy founded on bears 
expreſsly to do every other thing neceſſary, Now, the only thing requi- 
fite in that affair, beſides the voting for and ſigning a call, was the ad- 
juſting the proportion by which the charges, in obtaining that ſettlement, 
were to be paid by each individual who concurred therein, and laying the 
fame outTeaſonably ; all which has been done in this caſe. 


The Lords found Lady Houſtoun not liable. 
| No LXXXVIII. 
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Jobn Rankin "RT Te in as, contra F ohert Moll fo Col. 
lector of Exciſe there. 


% * N. 


A Perſon. ſelling, procuratorio nomine, is on 1 to » produce on Comm 
: fon, * the Goods « are not delivered. 


Ms. As burbnot in 1 e g wrote to Mall Mer, with teh pelt to 
ſome meal he had to diſpoſe of; Molliſon, in conſequence thereof, 
entered into a bargain with Rankin anent the purchaſe of the meal; and 


wrote a letter to him; wherein he ſays, That he had a commiſſion fro Mr. 


Arbuthnot to diſpoſe of a certain quantity | of meal for his account; and 


then adds, And I do agree with you in his name; that betwirt, Sc. 


« he ſhall provide you 800 bolls good and ſufficient oat- meal, &c. to be 


« delivered either at Portſoy or Peterhead,' in the option of the ſaid Mr. 
« Arbuthnot, who is to have his orders ready at Portſoy, if the ſhip calls 
« for them.” In conſequence of which bargain, Rank ſent a ſhip for 
the meal; and, upon its not being delivered, he brought a proceſs againſt 
Molliſon, founded upon the above letter, for che damage he n by 
the not deliver 

The defence pled for Mellifen was : That, by the whole tenor of the 
letter, it was plain, he did not intend to ſubje& himſelf to any perſonal 
demand at the purſuer's inſtance ; as he declares therein, That he ated by 
- commiſſion from Mr. Arbuthnot, diſpoſes of the meal for his account, and 


the place of delivery to be at his option; wherefore, as there are no obli- 


gatory words upon the defender, thro' the whole of it, the natural con- 
ſtruction muſt be, That Molliſon intended only to hind his conſtituent, 


and not himſelf. See Huber. tit. Exerc. act. 6. Voet. De Inſt. f 6. Sand. 


Deciſ. book 3. tit. 7. def. 1. The import of which authorities amounts to 
this, That the ohlioation of the party contracting is to be regulate by the 
character under which he acts; and that a factor, or perſon acting by 
commiſſion, is underſtood to bind his conſtituent only, and not himſelf. 

Anſwered for the purſuer : Tho' the letter bears the defender had a 
commiſſion, yet the ſame was not ſhown to him at or before the bargain ; 
he relied ſoly on Molliſon, and cannot be ſuppoſed to have acted on the 
faith of a commiſſion not ſeen, which now it is produced, is indefinite as 
to quantity, price, and date. 2do, Suppoſing the defender had acted pro- 
curatorio nomine, yet that could not free him; becauſe, as ſuch, he was 
bound as well as his conſtituent. See L. 13. F. F. 25. De af. empt. 
L. 1.4 17. De exer. aff. 3tio, The letter or commiſſion from Mr. Ar- 


buthnot to the defender does not give him a power to conclude a bargain _ 
with any perſon ; and therefore he cannot give a third party a legal action 
hi conſtituent, tho', from his commiſſion, the Court may find the 


againſt 
defender has an implied 1 relief. 


- 


Me Lords found the de fender was not perſonal liable, but = to furniſh 


the purſuer with a commu on. 
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Job "Dining, © contra Macdal of Logan and his Gan, 


1 this proceſy of bestieg . Was Herred to the e That 1 


following thereon; ſeeing it was only ſerved againſt the minor, and not 
| woe wt futors 8 85 curators in A. nor ' againſt te in particula r 
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: N an Ain lie for Half the Expence * a Merch . in 10 arten, 
was made to concur Hue to the Building 5 


1 dyke, which was begun to be built without requiring the defen- 
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| Robert Gordon, contra E of bauen. 
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the ** was void, and could not be the foundation of any diligence 


execute at the market-croſs of the head burgh of the ſhire where helived, 
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| George! Ord, contra Charles „. 7i whe” 


2. — 


4H E point in diſp ute betwixt theſe parties "refetved in this activa, 
Whither an Qin lay for payment of the half of the expences of a 


der to concur in terms of the a& 41. Parl. 1661. 

For the purſuer it was argued : That the law did nt make any requiſi- 
tion neceſſary, the clauſe founded on only requiring, © The next adjacent 
« heritor ſhall be at equal pains and charges in building, &c. that dyke 
« which parteth their inheritance.” By the firſt part whereof, the adja- 


cent heritor may, if he thinks pro r, leſſen the expence, by adhibiting 


the labour of his ſervants; but, if he neglects, in due time, to be at the 


equal pains neceſſary for Auf his half of the dyke, then the other al- 


ternative takes place, v/z. That 


e pay the equal half of the charges laid 
out upon it. Nor is there any reaſon why the law ſhould make a requiſt- 
tion neceſſary ; ſeeing every heritor, when he ſees his nels hbour beginning 
to build a march-dyke, as he knows the law, ſo he muſt know that this 


work 1 is an equal concern to each, and that both are equally liable: ſo that, 


o 
| : | [ 139 
— . q , < | 
a , ' ö F 
25 


ithipines he can do it in a cheaper way, or that he can ſave any of 
the expence, by employing his own ſervants, it is more his buſineſs to 
require his neighbour to vary the plan, than it is his neighbour's to require 
him. But, 20%, Suppoſe ſuch intimation was neceffary, it could be to no 
other purpoſe, but to certiotate the ether hetitor, ſo as he might either 
-propofe a cheaper or eaſier methed of building, or leſſen the expence by | | 
- his dyn concurrence; conſequently, if intimation has not been made, the | | 
omiſſion ſhould go no further ithan to exoner the other party of ſuch. part 
of the charges as he could have freed himſelf of, if he had been required, 
and to reſtrict the action to ſo much as it would have coſt him to build his 
ſhare of a ſufficient dyke in the cheapeſt manner he could have gone about 


* 


the ſame, had it been intimated to him from the beginning. 
Anſwered for the defender: There could be little doubt, if an he- 
ritor took the benefit of a march-dyke, when incloſing his ground, be- 
fore the act of Parliament, he would be liable to the half of the real ex- 
pence: in quantum lucratus : but the a& in queſtion goes a great deal far- 


$94, 


er; as the neighbouring heritor is thereby obliged to concur in building, 
whether he propoſe to make any benefit by incloling his own grounds, yea 
or not; for this law is merely ſtatutary, and conſequently muſt be ſtrictly 
followed forth: ſo that, if the terms thereof are not obſerved, no action can 
ly for the half of the expences, that being a benefit or privilege introdu-- 
ced in favours of the builder, which, it is to be preſumed, he throws up, if 
he goes on with his work without requiring his neighbour to concur with 
him; and, if the putſuer's doctrine were to take place, That no requi- 
ſition is neceſſary, it would be in the power of an heritor to rear up a fence 
upon his march of any faſhion he has a mind, without conſulting his 
neighbour, and yet oblige him to pay one half of the expence; a conſe- 
quence no ways founded upon the ſtatute, which enacts, That neigh- 
pouring heritors muſt equally concur; and, of courſe, each muſt have 
a vote as to what kind the march-dyke ſhould be : the application of 
which to the cafe in hand is obvious; for, if the purſuer had intimate his 
deſiga of building the dyke, the defender would have inſiſted for a fence 
with ditch, hedge, and other planting, in which, it is believed, he muſt 
| have been preferred in the choice, becauſe in terms of the at: therefore, 
it is incongruous the purſuer ſhould obtain a preference of choice by. ne- 
glecting the law, which no heritor can have, who conforms himſelf to 
the regulations thereof. n | | 


The Lords found the defender nut liable in any part of the Eapence. 


. 7 
: 1 


© XC. 91 | February 24. 1738. 
Mary Dick, contra Helen Aiton | and James Caſſic her 
. Rea 5 


A Party is nat bound to confeſs or deny, in Terms of the af? of Sederunt 18th 
February 1716, where the Subject claimed is an Accompt preſcribed, quoad 
modum probandi. : | 2 


D CK having obtained a decreet againſt Caffie and his wife for 1000 
 merks, they afterwards craved, That certain articles of mourning, bed, 
7 . 5 board, 


Fo. 


VVT | 
board, Ge. farniſtied by them to her might de FI to be.; irapnted i in 
extinction of the ſums pur ſued for, conform to an account given in; nd 
inſiſted, That, before they condeſcended, ſhe Wer nee deny, 3 in 
terms of the above act of 1 Wiss 

Mary Diel anſwered: The acco produced 3 is preſcribed, and only 
M probable by her oath (which ſhe is willing to give 15 in which caſe, the 
a of ſederunt does not take place; it being only calculated for this pur- 
| poſe, That people might [confeſs or deny a. fact that was offered > be 
proven by witneſſes, That, in caſe it . — from the 1 it co | 
_— their eee Wy, n be liable in . Fe 15 
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LES " C37 2 
The Lords a found the account en leu ot Ways. 9 th edler, 


1 Capi Rutherford, contra Sir James Campbell of Abnichit, 


An Attion for Payment of an drcompe contratied-in England y He ws By 
not live there fix Tears after the 0 Arti cle mw does not e e 19 4 
A of Limitations. e oF 1 


0 PTA IN Rutberfied, as 8 by Daniel Crckdale e in 
London, to an accompt of furniſhings made by him to Sir James Camp- 
bell while at London, during the years 1724 and 172 5, brought a proceſs 
againſt Sir James for payment; and referred the ſame to his oath; the 
defence was, That more than fix years ſince, the laſt article of the ac- 
compt being elapſed before the proceſs was commenced, the action was 
cut off by the ſixteenth article of the 2 1ſt your! of James I. intitled, 2 . 
limitation of actions, e. 
Replied: That the Judges in Scotland are bound. by the 700 theres] on- 
ly, and no laws made in a foreign country can have any authority here; 
an Exgliſb preſcription then, qua ſuch, can have no more legal authority 
here than any other limiting, forfeiting, or penal ſtatute made in England : 
ſo far may be true, That, where an account is purſued in Scotland, contract- 
ed in England, which has lain over more than ſix years, the circumſtances 
of the caſe may infer a preſumption that the debt is not reſting owing; 
and a reaſonable preſumption it is, for the man, who, in his own country, 
has delayed making any demand for payment, and allowed the door to be 
ſhut againſt him by preſcription, may well be preſumed, in another coun- 
try, to have'nothing to claim : and this preſumption ought to meet him 
bringing his proceſs here, after he is cut out by the laws of his awa coun- 
7 therefore the Engliſb act can never be pled higher than to the effect 
eſtabliſhing a preſumption in the law of Scotland that the debt is paid 
or not due. But, as to the penal conſequences of annulling the claim, 
and denying action after ſix years, which are merely ſtatutory, theſe things 
can never be pled in Scotland, becauſe we have no ſuch ſtatute; and, 
when the matter comes to this, there can be no queſtion that a l 
on of this, or any other kind, may be taken off by a contrary proof. 
Duplied from the words of the act: It appears, 1990, That, by the 
lapſe of ſix years, the action is funditus taken away. 2do, That there is 
no exception, as in our acts; for the triennial preſcription, unleſs "ded 
edt 
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debt be proved to be reſting owing, by the oath of the defender; and, 
fince there is none ſuch in the Engliſp ſtatute, the purſuer cannot be per- 
mitted to borrow ſuch exception from the Scots ſtatute, and annex it to the 
Engliſb one, which appears to cut off the debts contracted in England by 
the fix years preſcription, as intirely, as our long preſcription of 40 years, 
-which leaves no room for a reference to the oath of the defender. 

Triplied for the purſuer : Where the creditor lives in one country, and 
the debtor in another, it appears a pretty arbitrary queſtion, Whether the 
law of the one country or the other muſt be the rule: but, be this matter 

as it will, it can have no influence upon the preſent queſtion ; for, granting 
that the Engliſb preſcription is the rule, yet it can never be ſuch a govern- 
ing one here as it is in England; as an Engliſb ftatute, it cannot ſo much as 
be pretended that it has any legal or coercive authority here: What then 
remains further than this, to infer a preſumption that the debt is paid, or 
not due, where the creditor has allowed the door to be ſhut upon him by 
the laws of his own country? Tho' this ſhould be ſuſtained as a pre- 
ſumption, in our law, there can be no doubt, that, were it ten times 
ſtronger, it may be taken off by the defender's oath. At the ſame time, 
it muſt be taken notice of, That the defence can ſcarce be reared up into 
the ſhape of a preſumption, in this caſe, where the defender retired ſoon 
after the date of the furniſning, and has continued here ever ſince, and 
doth not ſo much as pretend that he has made any ſatisfaction, or pay- 
For the defender, the deciſion in Fuly 1717, Rae contra Wright was 
quoted; and, for the purſuer, 16th July 1708, Thomſon and Hay contra 
Earl of Linkthgow. EI, ene . 8 


The Lords found, That Sir James Campbell not having lived fix 
Fears in England from the date of the laſt article in the accompt, the 
Purſuer's action does not fall under the aft of Limitations. ei 
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VN. B. It appears, from a memorial in this cafe, That it occurred as a doubt to the Lords, at ad- 
viſing, whether the ſtatute of limitation could have place in this caſe, tho' the ation had been laid in 
England; ſeeing the defender did not continue there fix years after the furniſhing; and, upon this 
head, it was obſerved, That, by the above ſtatute, if the plaintiff be beyond ſeas, the preſcription 
runs not againſt him; but that there is no exception therein, with regard to the defendant, which, 
however, was altered by the act guarto Aue, c. 16. f 19. | 


No XIV. %% i +. - 


John Kennedy, &c. Creditors of Mr. David Watſon, contra 
Elizabeth Cameron, Spouſe to Mr. Watſon, and Dr. Ca- 
meron, Son to the deceas d John Cameron. 


If a Huſband is unable to perform bis Part of a Marriage-Contraft, his Cre- 
ditors have no Right to ſue for Implement of the Preſtations incumbent on 
_ the Wife's Part, &c. \ 


V contract of marriage betwixt the ſaid Mr. Watſon and his wife, he 
obliged himſelf to ſecure ſo much to him and her in conjunct fee and 
liferent, &c.; and, on the other hand, Jobn Cameron her father be- 
N n | came 
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effects to his creditors; , wheteupon they brought an action againſt the fa- 
 ther's repreſentatives, who likeways repeated a reduction of the contract, 


_ defenders would have been intitled to detention of what was beſtowed for 
is under to aliment his wife, which he not deing 1 in a condition: to do, ho 


which would become a proper debt, and the foundation of diligence, ſo 


: his obligation to aliment was at an end, as no man could be obliged to im- 


veral years ago, diveſted Mr. Watſon. And here it is neceſſary to ob- 


children, and aliments due by a ward ſuperior to his vaſſal, or by a life- 


obligation ariſes from the perſonal connection betwixt the party to be ali- 


Jobn Cameron: It is a principle of law univerſally acknowledged, That, 


t 1 


came bound: to pe a certain ſum in name of tocher, at the terms therein 
mentioned, GG. 
Mr. Watſon's circumſiances bel g gone into diſorder, he conveytd his 


upon this medium, That Watfon had not implemented his part, by ſecu- 
ring the ſums provided to his wife. 
In this proceſs, compearance was made for Mrs. Watſon, ho infiſted, 
That ſhe was intitled to a modification of an aliment out of her own. to- 
cher; founding her plea chiefly on this, That, without any. expreſs 
contract for . pur po e, a huſband was bound, by every law, human and 
divine, to maintain his wife; which holds ſo ſtrongly, that any perſon, 
who furniſhes her aliment, is intitled to an action againft the huſband, 
for the value of what was furniſhed, being in ſo far conſidered as a credi- 
tor to him; and, if Mr. Watſon himſelf were inſiſting for payment, the 


her aliment; and there is the ſame reaſon for retaining the portion here 
for this purpoſe, as the 1 is now diſappointed of her aliment, by her hu- 
ſband's not performing his part; more eſpecially as there can be no doubt, 
that the tocher was promitted with the view of that obligation the huſband 


portion ought to be ſo applied. 

Anſwered for the ies: : T hat there could 3 no * Aber Was 
a natural obligation upon a huſband to aliment his wife; and, in caſe he 
refuſed ſo to do, a judge might modify an aliment out of his effects, 


as to compete with creditors: but that did not apply to the preſent que- 
ſtion, where the huſband has nothing to maintain himſelf; in which caſe, 


poſſibilities. 240, When the law has diveſted the huſband. of his effects 
in favours of creditors, it has not laid them under any obligation to a- 
liment their debtor's wife out of theſe fubjeQs. 3710, Suppoſing an ali- 
ment were to be modified to Mrs. Watſon againſt her huſband, yet it would 
be but a perſonal debt, which could not compete with creditors, who, ſe- 


ſerve, That there is a legal difference 'betwixt aliments that are due jure 
nature ; for inſtance, by a huſband to his wife, or by parents to their 


renter to a fiar, or the apparent heir of the fee. In the firſt caſe, the 


mented, and the perſon liable to that burden, without any relation. to his 
eſtate ; and therefore the claim of aliment does not really affect any part 
of his eſtate heritable or moveable ; (conſequently, ſuch obligation can 
have no effect againſt his fingular Jacceſſors, whether legal or voluntary. 
But, in the ſecond caſe, the ward, vaſſal, or the fiar, has a proper legal 
intereſt in the lands, without any regard to the poſſeſſor of the caſuality 
of ward, or of the liferent; and therefore their right of aliment i is not al- 
tered by a conveyance. 


Replied for Mrs. Watſon, and Doctor Camtron, the b of 


[m1 


if one becomes bound, under any condition expreſſed or implied, to pay 


or perform, that condition, whether ſuſpenſive or reſolutive, is an inhe- 
rent quality in the obligation; ſo that it is either not obligatory, or the 
obligation not exigible until the condition is purified; for, in all mutual 


contracts, performance on the one part is underſtood to be the mutual 


cauſe, and a condition of the performance on the other: it is therefore 
plainly repugnant to theſe principles, That, where the obligation is reci- 
procal, action ſhould be competent to either of the parties againſt the other, 
without previouſly performing what he himſelf is bound to. = 

_ + Duplied for the creditors: Whatever be the caſe of common mutual 
contracts, wherein mutual preſtations are the adequate cauſe of each other, 
contracts of marriage are of a very different nature; there the marriage 
is properly the cauſe of all the ſtipulations on either fide, and the mar- 
riage-articles are no more but conventional ſettlements of the legal rights 
that ariſe from the marriage; the tocher comes in place of the jus mariti; 
the wife's jointure in place of her terce and third of moveables, &c. 


And, as theſe legal rights will take place where they are not excluded by 


a contract, without any regard to the eſtate brought by the huſband or 
wife; ſo it is impoſſible that the marriage - contract can be conſidered upon 
the footing of other mutual contracts, where the one party's obligement is 
the adequate cauſe of the other'ss A man may provide his wife in a join- 
ture, tho' ſhe brings no tocher ; and the wife's want thereof will not pre- 
judge her legal rights; which is a demonſtration that a marriage-con- 
tract is not like a bargain of ſale, that cannot ſubſiſt without a price. 
Triphed : It is incumbent upon the creditors to point out the law or 


reaſon of the thing, that ſhould make a diſtinction betwixt contracts of 
marriage and other mutual contracts. The genius of moſt laws have lean- 


ed the other way, to put them on à more favourable footing. '. By the an- 
tient law of this country, they had a preference amongſt their huſband's 
perſonal creditors. And, as to the obſervation, - That the marriage itſelf is 
in part the cauſe of the mutual obligations binc inde, it was anſwered, That, 


if the huſband marries the wife, the wife marries the huſband, and, in 


ſo far, they are at leaſt equal; and tho' the proviſions binc inde are no 
doubt gone into, from a, view, and upon ſuppoſition of the marriage 
which is to follow; yet it is ludicrous fo ſay the marriage itſelf is any 

art of the onerous cauſe of the mutual contract. The Romans ſurely 
bad a quite different notion of the matter, when they required an exact 
equality betwixt the dos and donatio propter nuptias, as the quid pro quo; 
and the ſtile of our marriage-ſettlements ſtrongly confirms the truth of 


this propoſition: the huſband obliges himſelf to ſecure the wife in a cer- 


tain liferent, &c. : for the ubich cauſes, ſhe, or whoever contracts for her, 
becomes bound to the-huſband ; thereby plainly denoting, That the obli- 
gation, on the one part, is the mutual cauſe, on the other; at leaſt, That, 
as the. huſband. is firſt in the obligation, the performance, upon his part, is 
a condition of the wife's being bound at all. 81 i 0 
The deciſions referred to for the creditors, were, November 2 5. 1709, 
Margaret Turnbull; David Reid contra Lady Ruthven, anno 1726; daugh- 
ter of Alexander Falconer againſt his creditors, February 1736. 


For 
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For Mrs. Watſin, Sr. the following caſes were quoted; Elizabeth Hurt 
tontra the creditors of John Strachan her huſband, February 1735; De- 
cember 1721, Selkirk ; February 1673, Murdoch; 13th Ju 1670, Ruit. 


, 7 oi ont bar : June 13. 1738. 
f | F e ; FO ; ; 
2 8 - < * 


January 1707, which was regiſtrate the 27th of January 1714; in the 


were likewiſe charged the year thereafter. . Andrew Rowand being aſſign- 
ſuſpended upon this ground, That, by the act 1695, anent cautioners, 
ven years that could have any effect after the expiry thereof; the only 
thing done being a charge given by a Town: officer two days before ex- 
piring of the firſt ſeven years, which could have no effect at all; becauſe, 


nor caption could follow thereon againſt the ſuſpender, until after the 


to preſerve the cautionry- obligation from being cut off by the lapſe of the 
fiirſt ſeven years; but, even on this ſuppoſition, it ſtill preſerved it a cau- 


. - * 
* ad 


The Lords found, That, notwithſtanding the preftations by Mr. David 
Watſon, in favours of bis wife were not performed, yet ſhe, ſtante 
matrimonio, was not intitltd to an aliment out of her own portion or 

annualrents thereof, in competition with her huſband's creditors, who 
bad done diligence to aſfect the ſaid ſums; and found, That the cre- 
dittors were intitled to compel Doctor Cameron to flock out ſucb of 
the bygone annualrents of the tocher as ſhall be found yet due to make 
up with the principal, the ſum which Mr. David Watſon was obliged, 
hy the contract of marriage, to ſecure in the terms thereof. 

But, thereafter, | zth of December 1738, The Lords found, That 

Mr. Watſon not having performed his part of the contract, and being 
no utterly incapable to perform, that therefore the creditors have no 

_ right to purſue for implement and performance, either by paying or 

locking out the annualrents. LE Sy SI Ia HP TH 


4'} 


Andrew Rowand, contra William Lang. 
| | Septennial» Preſeription. f 
tt 2 33 . . 


*% 


T Hamas Mitchel, as principal, and the ſaid Lang, as cautioner, granted 
a bond to John Romand for one hundred merks, of date the 29th of 


Town; court Books of Glaſgow ; and, that ſame day, both principal and 
cautioner were charged: as alſo, by another execution, it appeared they 


ed to this bond, charged the cautioner, anno 1736, with horning; who 


the ſame was preſcribed, there being no diligence execute within the ſe- 


two days thereafter, the ſeven years expired: and fo, neither poinding 


time was elapſed. And, as to the other charge, it was good for nothing, 
being many months after the expiry of the firſt ſeven years. But, 45 
Granting the firſt charge were to be conſidered as an interruption of the 
preſcription (altho the defence that ariſes from the act has ſcareely any 
thing in common therewith,) yet the outmoſt length it could operate was 


tionry- obligation, ſubject to the ſtatute; and, therefore, as it lay over af- 
ter wards for more than ſeven years, without any diligence done, it became, 
of new, cut off by the ſeptennial act. 

Anſwered 


Anſwered for the chadger : The import of the ſtatute is not only to 
ſave diligence done againſt the cautioner, within the ſeven years, for the 
principal ſum and annualrents that fell due within that time, but it like- 
ways declares, That ſuch diligence ſhall have its courſe and effect. Now, 
one of the chief effects thereof, is, to ſerve as an interruption to prevent 
the cautioner's obligation from preſcribing, as to what it is declared to ſub- 
ſiſt for, in caſe of diligence within the ſeven years: and, if the gloſs put 
upon the act by the ſuſpender ſhould hold, it were hardly poſſihle that a 
cautioner's obligation could fignify any thing, unleſs it attained its full ef- 
fect, by poinding or adjudication, &c. in the lifetime of the cautioner; 


therefore the law muſt he underſtood to ſave, to the creditor, the princi- 
pal ſum and annualrents falling due within the feven years, by any dili- 
gence, in that period, ſufficient to make interruption. And, with reſpect 
to the ſecond point, it is a jeſt to pretend, That, after running the firſt 
ſeven years, a new preſcription commences, as the act fays no ſuch thing; 
but, on the contrary, ſpeaks of ſeven years from the date of the bond: fo 
that, if any diligence was uſed for interruption within that time, the bond 


period, during the courſe of the long preſcription. 
3 The Lords repelled the reaſon of ſuſpenſion 3 and. found the letters orderly 


due within the ſeven years. 


I ooo #93; antonbs tons June 111738, 


Legators of Mrs. Hannah, contra Henry Guthrie Writer in 
Edinburgh. 2 pr Of 3 


An Executor-nominate is liable to account for the Refidue 1 the free Effect: 
diſpoſe ¶ it in that Manner. 


RS. Hannah execute a teſtament, wherein ſhe appointed Mr. Guthrie 
her executor, and burdened him with certain legacies to her rela- 


her effects ſhould remain over and above her debts, and legacies, and a rea- 
ſonable gratification to himſelf for his trouble, it was her will or pleaſure, 


tion to their legacies expreſſed in the teſtament. 


Upon her death, the legators brought a proceſs againſt Mr. Guthrie for 


: ' 


the free balance of the effects, and referred it to his oath, whether or 


ſame in that manner; in conſequence whereof, he deponed ; That, 
_ Mrs. Hannah told him, at the time the teftament was execute, 


and legacies in the diſpoſition, there would be ſome ſmall thing o- 
ver, which would be more than a gratuity for his own pains ; and that 
he underſtood, That, if the remainder, after paying the debts and lega- 
5 e , Oo cies, 


, 
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goes Hen pen ts us I Tet 
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whereby the ſalvo, in favours. of the ereditor, would be of no avail ; 


muſt ſubſiſt thereafter againſt the cautioner, for what fell due within that 


| proceeded for the principal ſum and penal. 'Y, and what annualrents fell | 


500 Legators, if it appear, by bis Oath, the Teſtator truſted to his faith to 


tions; fignifying to him, at the ſame time, That, whatever reſidue of 


he ſhould make a fair diſtribution thereof amongſt her friends, in propor- 


not the teſtator had not truſted to his faith and © promiſe to apply the 
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and he accordingly believed, That, after payment of the debts 
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| 1 1 146 1 e 
| cies,” : Brand come out to POT OyIOY Ant he; tho named 

executor, was to have no more than a reaſonable gratuity for his - own: 
- pains, he being no ways related to the defunct, nor never having been ac- 
quainted with her, till a ſhort time before 1 death. And. do ether, be 
deponed,” That, after Mes. Hannab's death, he promiſed to a Lady, who 
was a friend of hers, to diſpoſe of the effects as ſhe thould direct, dedu- 
eing a gratuity to himſelf; becauſe ſuch he underſtood to be the will of 
the defunct. Whereupon the legators pled, 1m, That the teſtament ſuf- 
ficiently excluded the neareſ of kin from the office of executor, by nomi. 
. nating the defender executor-teſtamentar, and from the benefice, by burden- 
ing him with the legacies, tly expreſſed, and partly committed to the 
faith and credit of his promiſe. - 246, That there was a fofficient active title 
in the · purſuers to inſiſt in this aden, without any confirmation by the de- 
fender 's promiſe made to the defunct; whereby it was plain, this 2 was. 
as directly a proper r Roman Rem a eee poſſibly could occur ; 
the defender being fiduciary, and the purſuers the fader-commary heirs, 
as to the ſuperplus of the defunQ's e bas above her debts and legacies. 

See { wht. int. De fider-com. bered. L. ag. and wt. cod; de ſidei- cum. Neither 
ought it to be any objection, That inis ſuperplus may ſeem to be of the 
nature of verbal legacies, Which, according to our law, cannot have ef- 
fect above L. 100 Scots to each legator ; ſeeing, tho we do not allow the 
effect of verbal legacies to be extended beyond L. 100 Scots, where the 
proof of them is reſted, by the defunct, on the credit of witneſſes, and not 

on the faith and promiſe of the executor-nominate,: even tho the executor 
acknowledge the verity of the bequeathment; yet reaſon and juſtice re- 
quire, That, where the defunct has depended on the faith and promiſe of 
the exeeutior, and not on the credit of witneſſes, the ſame ſhould be made 
effectual; as all promiſes are, with us, whether made to the 2 or ee 


fey being proved, 2³⁰ here, by the oath of the N 


2 be Lords, in reſpe#t of the acknowledgement; on oath of the executor. 
| (ho, by the will, bath right to the refidue of the effect, if any be, 
after payment of the legacies,) "That be underſtood it to be the at Al of 
the defun#t, that he was to account to the legators proportionally to their 

. ſeveral legacies for the remainder ' of the effects, after payment of the 
1 2 . 4 e e on i himſelf, e lin 3:2 10 
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"My E ear, contra Js Scar. 


4* Ti enant, 2 w gn is not habe in a a perſenal Att, at the Jigs 
Thor's Inflance, for Fernen of the Feu-duties. 3 Se 


Ares Buchaman being debtor in the fp am of nineteen 3 Sterling, 
7 by bill, to the ſaid John Scot, ſet to him ſome graſs-grounds, of which 

he was proprietor ; and, by the agreement, Scot was to diſcount fix pounds 
Sterling, as the rent thereof, from the ſaid bill, In conſequence of 5 
bargain, Scat entered to, and. polled be land, from October 1 22 2 
:tſunday 
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miundty following, ehen he removed. And, in July thereafter, the 


faid Anna Biggur, as affigney from the ſuperior of the ground, brought an 


action againſt Scor for payment of one hundred merks, as the feu-duty, 
payable out of the ſaid land, from Whreſunday 173 5, to Whitfunday 1736. 
Bucbannan, was com- 


It was Pled for Scot, That the rent, due by him to 
penſated by the bill he owed to him, which being equivalent to payment, 
would have been a good defence againſt Buchannan the proprietor, had he 
been purſuing for the rent; conſequently, it muſt be as available againſt 
his faperior inſiſting, in a perſonal action againſt the tenant, for payment 
of the feu- duty. In ſupport whereof, it was obſerved, That, as the law 
ſtood antiently, the only remedy competent to a ſuperior, whereby he 
could recover his feu-duties from the natural poſſeſſors, was, by the brieff 
of diftreſs, which intitled him to poind goods, belonging to the tenant, 
for the proprietor's debts, notwithſtanding they exceeded the term's mail; 
dut, this being conſidered as a grievance, was rectified by, the act 1469. 
ut ſtill, the fuperior is intitled, ſo far as the tenant's rent does extend, to 
force payment, by poinding his effects, even before the term of payment 
of the rent; fo that the current rent ſeems hypothecate to the ſuperior 
for ſecurity of his feu- duties, and which he is intitled to exact from the 


tenant, even before the term falls due: the reaſon whereof ſeems to be, 


That, as the feu-duty is a real burden affecting the ground itſelf, and pay- 
able out of the fruits; conſequently, it ſubjects the intromitters perſonal- 
ly, and the tenants, or natural poſſeſſors, are conſidered as the intromitters 
with the fruits, ſo long as the term of payment of the rent to the proprietor 
is not come ; becauſe, before that, they are not properly debtors to their 
maſter in the rent; therefore, if the ſuperior, by his real ri ht, does e- 
vict the ſame from the tenant, before the term of payment of the rent, ſo 


ſoon as it comes, he ceaſes to be debtor to the maſter, payment to the ſu- 


perior being full exoneration to the tenant: whereas, on the other hand, 
if the ſuperior lies by till after the term of payment, the tenant becomes 
then debtor to the maſter, and the ſuperior loſes any action, real or per- 
ſonal, which he had againſt him for the laft term's rent; in lieu whereof, 
the ſuperior comes to have a preference upon the next term's mail: fo 


that, in a word, it is the current mail, for which the tenant is liable to be 
diſtreſſed for the feu-duty. Now, as the ſuperior, in this caſe, did no di- 


ligence, until after the term of payment of the rent, nor till after the te- 
nant had removed ; therefore, as payment to the proprietor would have 
been good, compenſation muſt be equally available; as it operates, in ipſo 
fare, ee, 88 | na 
It was {anſwered for the purſuer: That compenfation can only take 
place where there is a concurſus imer eaſdem perſonas, and after it is pro- 


poned ; conſequently, as neither Buchannan, nor any, in virtue of a title 


from him, are inſiſting againſt the defender, compenſation does not apply 
to this caſe. Neither is it to the point, That the defender was creditor to 
Bucbannan ab ante, whereby the rent, as is alledged, was no ſooner due 
than paid; ſince there is nothing plainer, in our law, than that compen- 
ſation does not operate ipſo jure, but upon being proponed. Now, to 
this day, there has been no clearing betw-ixt the defender and Buchannan, 
nor no diſcharge granted by 


mand 
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Buchannan to him; neither has he proponed 
compenſation againſt Buchannan : ſo that it is impoſſible the bill, which 
is prior to the defender's poſſeſſion, can be reckoned a diſcharge ; and, as 
it was never proponed againſt Bzchamen, it could be no bar to him to de- 
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Wund bis tent, until the defence was made; much leſs can it operate a: 
|  * gainſt the purſuer, who is not obliged to take notice what debts were be- 
_  twixt them two; ſince no legal diſcharge, of the tack, appears. Beſides, 
2s a tenant ought. to know his maſter's title, and what affects the fruits, 
be ſhould not pay till he is ſure ſuch burdens, as could affect him, are 
At adviſing this cauſe, the Lords ©. found, That Jobn Scot, the tenant, 
being removed before intenting of this action, he is not liable to a per- 
« ſonal action at the ſuperior's aſſigney s inſtance for payment of the feu- 
«« duties.” As this Interlocutor was founded on a point not formerly in- 
ſiſted upon; therefore the purſuer reclaimed, ſetting forth, That a per- 
ſonal action was competent to a ſuperior for payment of his feu-duties, of 
the ſame nature and kind that is competent to a proprietor for payment of \- 
ception of the nature of ſuperiority, and vaſſalage, to conſider the ſu- 
 perior's caſualties as a burden upon the vaſſal's property, ſeeing the matter 
1 lay directly the other way; for the radical right remained with the ſu- 
perior, and the vaſſal's intereſt was nothing elſe but a burden on the pro- 
perty: hence, ſuppoſiag his title any how annihilated, the ſuperior's 
right, like air compreſſed, expanded itſelf over the whole, and the ſupe- 
rior thereby became abſolute proprietor, juſt as he was before the vaſſa- 
lage had a beginning. On the other hand, this reaſoning would not apply 
to the vaſſal's intereſt, which is limited, and would not turn out more ex- 
tenſive, even tho the ſuperiority was ſuppoſed to be annihilated, | That 
this is the juſt conception of the matter, is evident from this, That a ſim- 
plw&kẽbe renunciation, or, which is no better, a reſignation, ad remanentiam, 
9 totally ſopits the vaſlal's title, no more being neceſſary to extinguiſh a bur- 
den, real or perſonal: but, as a diſcharge, or renunciation, operates no 
conveyance, theſe can fignify nothing in the caſe of property, unleſs an- 
other, at the ſame time, be inveſted: hence it is, that a renunciation, or - 
reſignation, ad remanentiam, of the ſuperiority in the vaſſal's hands, is of 
no avail, The law. ſo ſtanding, it is evident, That the property itſelf 
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remains with the ſuperior, unleſs ſo far as limited by the burden impoſed 
upon it in favours of the vaſſal; and therefore every ſingle caſuality of the 
ſuperiority ought to be conſidered in no other ſhape than as acts of proper- 
becauſe, ſo far as theſe go, his property is not limited, which now leads 
directly to the caſe in hand; for the feu-duty, payable to the ſuperior, 1s, 
by our law, underſtood to be a branch of his Property» as much as any 
other caſuality ; conſequently, with regard to the feu-duties, he can ex- 
ert every act of property upon the ſubject, in the ſame manner he could 
have done before the feu was conſtitute. . Upon this footing it is, that all 
our Writers agree the ſuperior has right of hypotheque upon the rents, for 
ſecurity of his feu- duties. See Craig, lib. 2. 45 9. F 11. Sir George Mac- 
| kenzie, book 2. tit. ö. G 12. Stair, lib. 2. tit. 4. 5 7.; which : demonſtrates 
5 the ſuperior's property in the rent: and, when the precedents are looked 
: into, it will be found, the perſonal. action for payment of the feu-duties 
Is very different from the real one of poinding the ground, both with re- 
gard to its foundation and effects; nor does the perſonal action depend 
upon, or conſequential, of the real one, for poinding the ground, they 
having very different effects in law; as the one may be competent where 
the other is not: e. g. A ſingular ſucceſſor may be liable, upon a powngrng 
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the ground for feu-duties 40 years backward ; but; if he had not poſſeſs- 
eld for above a year, he cannot be liable for more than a year's feu- duty: 

juſt f6, an adjudger, an aſſigney to maills and duties, or any other intro- 
mitter with the rents of the lands not in the natural poſſeſſion, cannot be 


is / 


Na 


| reached by a poinding; but it way never diſputed that he might be affect- „ 


ed by a perſonal action, qua intromitter. . 
IT abi for John Scot : Whether the vaſſal's right is a burden on the 
ſuperioty, or, vice verſa, is quite immaterial to the point in ifſue ; ſeeing 


which, he is not only perſonally bound, by the feu-contrat ; but it is 
likewiſe a real debt afocling the fee itſelf-as a condition and quality of the 
_ vaſlal's right. This being the caſe, it would ſeem to have been a ſtretch 
of the law to give the ſuperior a perſonal action for his feu-duty againſt a 
third party, who was not bound in the contract; whereas the real action 
being incorporated with the right itſelf, does follow the property where- 
erer it goes, and was antiently made effectual by the brieff of diſtreſs ; 
whereby not only the proper goods of the vaſſal, but thoſe pertaining to 
poor tenants, were liable to be poinded in infinitum, directly contrary to 
the principles of juſtice. However, ſince the act correcting that abuſe, 
the practice has gone to allow the ſuperior even a perſonal action againſt 
the tenant, from the ſame equitable conſideration, That, in as far as he 
was ſtill liable to real diligence by poinding, he ſhould likewiſe be obliged 


duced by practice; which, of courſe, can never be more extenfive than 
the one on which it is founded: wherever the real one would be avail- 
able, the perſonal will likewiſe lie; but, where the effect of the real is 
loſt, de tenant, as it undeniably is by his removal from the grounds, 
the perſonal action can no longer ſubſiſt, nor is this in the leaſt prejudicial 
to the ſuperior. Had the tenant remained in the poſſeſſion, he could on- 
ly have been liable to the extent of his term's maill; and, as the ſucceed- 
ing tenant becomes liable to the ſame ſuit, for the like extent, the ſupe- 
tior loſes nothing of his former ſecurity, his real right is as intire as be- 
fore, the vaſſal remaining ſtill ane liable, and the immediate poſſeſs- 
or is ſubject both to the real and perſonal diligence, to the extent of his 
term's maill. Further, if the tenants were perſonally bound to pay the 
ſuperior's feu-duty, from the ſingle fact of their having poſſeſſed the 
ground, How is it poſſible they could ever liberate themſelves therefrom, 
but by actual payment to the ſuperior ? and yet it cannot be diſputed, but 
that, if the tenant had paid his rent to his own maſter, the vaſſal, he 
* would be no longer liable to à perſonal ſuit at the ſuperior's inſtance ; 
which is demonſtration that he is not properly debtor to the ſuperior, nor 


| Beſides; the eſtabliſhing the purſuer's doctrine, would be attended with ſe 


veral inconveniencies ; one of which would be, That no tenant could 


from the ſuperior of his feu-duties, &c. 


Je Lords adbered. | 


fafely pay his rent, until ſuch time as his maſter produced full acquittances 


Pip: een. 


the feu · duty is a proper burden upon the vaſſal's title, for the payment of 


to anſwer, in a perſonal ſuit, to that extent; therefore the real action, or 
brieff of diſtreſs, ſeems the ſolid foundation of the perſonal one intro- 


bound, in a perſonal action, farther than he is liable to the real diſtreſs. 
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at the. foot of: an accompt, obliged himſelf to pay, e 
then next: this ſum” he offered to Sir Jams; but, u upon his refuſal, 
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7 ane execute e the Configner 'Þ the. 6: od i 
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. 


bell 155 . having 8. . Gries al ajolice- 
s affeC ting the lands of Kirnan, did, in virtue thereof, inſiſt in a 


| 2 ſale 5 — eſtate; daring the courſe of which, it was found, That Sir 


James was bound to communicate the eaſes he had got from the creditors; 1 
whereupon- a compt bund reckoning enſued; from · which it ap there 
was a balance ab Sir James, and which balance Kirnan, by a docquet et 
ixt and Mertinmaſs 


Kirnan applied to the Lord Ordinary, craving, That he would autho- | 
rize him to conſign the money; Which was accordin gly granted, e- 


ſerving the conſideration of what effect it ſhould have. In . . 
5 — Kirnan, on the 11th of November 1736, config had 


the money in the Clerk's hands; and, on the 19th, the Lord Ordinary, 
after heating both parties, ſuſtained the conſignation; likeas, on the 


ꝛath and 13th of the ſaid month, Richard Lockwood, Gc. as creditors to 
Sir James, laid on an arreſtment in the Clerk's hands; and, on the 18th, 
Milliam Wilson, another creditor of Sir James 8 rns ed the ſaid ſum i in 


the hands of Kirnan; whereupon : a competition enſued betwixt them. ; 
. Pleaded for Richard Lockwood + That is arreſtment, on the 12th, in 


te Clerk's hands ought to be preferable, in 120 far as the conſignation was 
lawfully made and ſuſtained by the Ordinary; whereby Kirnan was libe- 
rate from his obligation, which became void, in the ſame manner as if 
actual en had been made to Sir James: That, as the debt was ex- 
tinguifhe 


d, fo all collateral ſecurities, of courſe; as alſo, that the money 
conſigned a; not on the peril of the debtor, but of Sir James the credi- 


tor; and that alawful conſignation ſtopt the running of. annualrents, and 


freed cautioners, even tho' by mutual conſent, it ſhould de paſſed from. 


Now, it this doctrine hold true, That the debt was extinguiſhed by the 


conſignation, it was not tenable, that Wilſon's ht, in Kirnan's 
hands, after the confignation was lawfully made, could be effeual ; 
fince his obligation was extinguiſhed at the date of W:/ſon's arreſtment. 


Neither could it make any alteration in the argument, That, at the date 


of the arreſtments of both competitors, Kirnan could have paſſed from 
his conſignation and uplifted the money; becauſe, ' 1970, That would have 
been contracting a new debt, which could: not have been affected by the 
prior arreſtment. But, 240, Whatever be in this, it was ſufficient for the pre- 


ſent purpoſe, that Kirnan never made uſe of this option, which he is now 


precluded from, by the foreſaid Interlocutor of the 19th of November; 


after which, it is impoſlible he could be decerned to make the ſun con- 
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IS) for William 1 who arreſted f in Eray wade} That an 


offs can transfer no right to the thing offered, till it is accepted: now, 


| conſigning the money was only following out the offer, and ſecuring the 


ory, that it might be inſtantly forth- 
1 his acceptance, or that thereon the debtor 


ſubject in the hands of a conſigna 
coming to the creditor, u 


5 might judicially get his obligation declared extinct, and the money adjudged 


to the creditor, in ſatisfaction of the ſame; wherefore, in caſe of con- 
ſignation, upon the creditor's refuſal. to accept payment, there muſt either 
be an acceptance on the part of the creditor, or a judicial ſentence in fa- 


gned can become the creditor's | 
| property ; and conſequently, the arreſtment,” in the hands of the con- 


yours of the debtor, before the money confi 


fignatory,' before either of theſe interveened, was null, the money, till 
then, remaining the conſign 


fideration, Thar, until one of theſe two things happened, the conſigner 
had it in his power to uplift the 


C. De uſuris in fine, and by a variety of decifions. Neither can "ir vary 
the argument, that — did not make uſe of this option; ſeeing the 


only queſtion here, is, Whether the money was Sir James the time of 


Lockwood's arreſtment, or if Kirnan was debtor to Sir James the time of 


Wilſon's; for, if the money was Sir James s, it is duly arreſted, and muſt 
be made forthcoming to Lockwood 3 Avg if it was 85 then Tas atreſt- 
n could not affect 8 


4g The 4 Jani the SIO, lid 6 on in the cr. 5 by Richard 
6, Lockwood. uon the 12th and 13th of November 1736, preferable 


to the arreſiment laid on by N e e Wilſon in Kirnan 8 hands, upon | 


2 re Noverabey 8 
: | Thomas Tait, contra « Thomas and A Maga Pollocks. 


| Merriage- Contract, whether impor ing an: unalterabl Right, or . onh a Def 
nation of Succeſſion. oy ME Ds 


: T. the contract of marriage entered into betwixt Chriſtian Morifen and 
John Tait, he provided her © in and to the haill infight and houſhold- 
. Fee and other moveable goods and gear, belonging to him, 


« with power to her to uſe and poſſeſs the ſame during all the days of her | 
« lifetime, in caſe ſhe ſurvive, and remain unmarried.” The contract fur- 
ther declares, *«* That, after her deceaſe, it is to be divided in the follow- 


ing manner, viz. two thirds thereof to Thomas and Margaret Pollock's 
« cond huſband ; and, failing of them, or either of them, by deceaſe, 
e the deceaſcr's third to acereſce and belong to the ſurvivor ; which fail- 
ing, by both their deceaſes, to the ſaid John Tait and Chriſtian Merrſon 
ſpouſes, their neareſt heirs and affignies whatſomever ; and the other 
third of the ſaid moveables, goods, and gear, to pertain to the ſaid 
John Tait, his aſſignies, or to which' of his children he ſhould think fit 
to diſpone the ſame before his deceaſe, &c.” And, by another clauſe, 


5 cc of 


; which is Hürther evident from this con- 
ſums at pleaſure ; as is eſtabliſhed by L. 19. 


* , 
2 a rern 
fer nor TIE 8 
1 5 — g * by n = 7 — 


children, procreate betwixt Chriſtian Moriſon and Hugh Pollock her ſe- 


the liferent-uſe of the houſhold furniture 1 is reſerved to the longeſt liver 
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Gi 1 of 8 with fall. power 3 . intiomit Wi pol 
. ſeſs, uſe, and diſpoſe eee at pleaſure.” Thereaſter, the ſaid 25 = 
Tait diſponed to the 710 Chriſtian Mori ſon, her executors and aſſignies, all 
1 goods, gear, and effects, that ſhould happen to per- 
tttsin to him the time of his deceaſe, wich this quality or proviion, That, 
. vo Te 1 in caſe Thomas Tait, his ſecond ſon, ſurvived his ſaid ſpouſe, the one half 
1 of the pleniſhing ſhould, after the deceaſe of his ſpouſe A dae and xl . 
long to bim, or the value thereof, in his or tion. e 
Jobn Tait died firſt; | whereupon. Chritian Morifon « e PAY 3 955 
. neral dif poſition; and, after her deceaſe, Thomas Tait brought 'a proceſs, 
„„ 5 upon — above diſpoſition, 8 e and nee oF odocks, for the | 
ns RL half of the dal cee leniſhing. . 
U For the defenders, 0 Was 2 4 That, 1 0 the KY es. 
IP it i8 plain, That two thirds o the houſhold- pleniſhing are declared abſo- 
tely to belong to them nominatim; in ſo much, that the portion of the 
. 193 is eke, to accreſce to the ſurvivor; and, failing of him, on- 
ä Jabn Tait and Chriftian Moriſen their heirs and affignies; from 
Weich it is plain, John Tait did not intend to retain a power to alter, with 
1 to this proviſion in their favours; conſequently, a jus queſfitum was 
thereby acquired to the defenders, which could not be taken from them 
by any gratuitous deed of Jobn Tait s; more eſpecially, as marriage- 
Contracts are ſolemn deeds, and the articles therein mentioned are preſumed 
to be agreed upon for onerous cauſes. It is true, That, in many contracts 
of marriage, ite huſband and wife are underſtood to be fiars, when the 
Ifferent is only provided to them, and the fee to the children naſcituri. 
But the preſent caſe is quite different; as the defenders are nominatim put 
in the fee of the ſubject, by the ſettlement in the contract. Neither can 
the words, © with full power to them to meddle, intromit with, poſſeſs, 
„ uſe, and diſpoſe thereof, at their pleaſure,” vary the argument; as that 
clauſe can never be pled ſo high as to give the huſband a power to alter 
gratuitouſly, thereby to overturn the whole tenor of the contract; more 
eſpecially, as, from the words ſubſequent thereto, viz. which liferent- 
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. % proviſion above mentioned, &c.” it is plain, the power of diſpoſal is 

WW. ſoly applicable to the liferent competent to the huſband and wife, that 

Wt _ clauſe being intended only to convey to the liferenters ſuch a faculty, 

Wi power, and uſe, over theſe. goods, as was conſiſtent with their Ale- 5 
1 f . . | 
{bt _ Anſwered for the purſuer : : The contract contained: not coals the di- 

It 5 nary proviſions in marriage. ſettlements, but, further, clauſes which were 

"ft fitter for a teſtament; in ſo far as the huſband thereby nominates thoſe 

it whom he intended for his ſucceſſors in his moveables. It is true, the no- 

WW | _ mination is not made in words commonly uſed in proviſions of ſucceſſion; 

wo . — infteadof inftituting heirs or executors, the terms in this deed are, © af- 


* ter the diſſolution of the marriage, by both our deceaſes, ſhall be di- 
« vided; &c.” _ But, it is thought, it would be wreſting what appears to 
have been the meaning of parties to a ſtrange degree, if theſe words 
were interpreted as conſtituting an unalterable right in the defenders to 
two thirds of the purſuer's father's moveables. In ſhort, the meaning of 
the clauſe | is, That, upon ceaſing of the liferent-right of the moveables, 
conſtitute in favours of the wife, in caſe of her ſurvivance, the defenders 
ſhould ſucceed to two thirds thereof, and the purſuer to the other third, 
in bore: the ſaid d ſhould not be c po, of; ſo ay it is plain, 


: | this 


' * 


this was only a deſtination of ſucceſſion; which is further evident from 
the words, reſerving to the parties power to diſpoſe of the ſubjects at 


gifted" the moveables; as that would have been no more than altering a 
ſimple deſtination. Beſides, if it had been intended to have ſtript the 
huſband of the property, and to make him only a naked liferenter, ſome 
words would have been found, importing that intention, which no where 


occur in the contract. 


De Lords found, That the provifion in the contract of marriage, between 


mentioned, in favours of Thomas and Margaret Pollocks, children 


and that the ſame was alterable by the ſaid John Tait, with conſent 
of the ſaid Chriſtian Moriſon, at pleaſure ; and found the ſame 
accordingly altered by the diſpoſition, by the ſaid John Tait, in fa- 
vous of bis ſaid ſpouſe, and accepted by her, whereby the half of ſaid 
Houzſbold- pleni ſbing is, in the event therein mentioned, granted to Tho- 

mas Tait the purſuer ; and therefore ſuſtained proceſs at his inſtance 


* 


1 _ For the half. - 
No C. „%% . 21. 2736: 


Mackenzie of Corrie. 


A Libel, concluding for a Fine and Incapacity before the Admiral, may be 
tried without an Aſſize. . 3 | 

A E queſtion betwixt theſe parties, was, Whether the Admiral could 
I judge, without a Jury, on a libel brought at the Fiſcal's inſtance on- 
ly, againſt Corrie, charging him with plundering and pillaging boats on 
the high ſeas, exacting foreland dues, &c. contrary to the ſtatute 1705 ; 
incapable to exerce the office of bailliary in time coming. 7 

For the Procurator-Fiſcal, it was contended : That neither by law, nor 
cuſtom, an aſſize was requiſite or competent, the matter libelled not being 
capital, or what was puniſhable; and, as the Judge-Admiral has a ſove- 
_ reign juriſdiction, both civil and criminal, in matters done upon, or con- 
cerning affairs at ſea, he has likewiſe a mixed juriſdiction in matters be- 


modum querele, without an aſſize, in the ſame manner may the Judge- 

Admiral. 25 | 

For the defender, it was anſwered : That the tranſgreſſions ſet forth in 

the libel were, in the moſt ſtrict ſenſe, crimes which ought to have been 
Judged by an aſſize: to inforce which, it was obſerved, That antiently, 

not only criminal, but civil cauſes were tried by a jury per pares Curie ; 


Q q FIBRE and, 


their pleaſure. Neither can there be any doubt, but that, notwithſtand- 
ing this declaration of the huſband's intention, he could have fold, or 


John Tait and Chriſtian Moriſon, providing two thirds: of their 
-  - bouſhold-pleniſhing in the events, and with the reſerved powers therein 


N the ſaid Chriſtian Moriſon, | imports only a defination of ſucceſſm; 


Procurator-Fiſcal of the High Court of Admiralty, contra 


concluding for a fine of L. 100 Sterling; and that he ſhould be declared 


twixt the two, which are of the nature of treſpaſs and damage ; and, as 
Baillies of regality, ſheriffs, &c. can judge in treſpaſſes or ſpulzies, per 
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and; | tho! that peaks, bl matters; had, beiden als gone in- 
o diſſuetude, yet there ſtill . ab ntaediere Fe 
* as in peramibulations and the like: but, as to criminal cauſcs, the 
antient lw. Nil obtained, in ſo much that the ſmalleſt ver injury, that 
was triable in the Court of Juſticiary, behoved to go to the knowledge of 

| an inqueſt. It is true, That, ſince the conſtitution of Juſtices) of the 
Peace, Who have power to try all: hreaches of the peace, de planb, it 
—_— __ become the practice of other inferion ooùrts to try leſſer delicts, with - 
_ out the aid of an aſſize; yet, it is remarkable, that. it continued a long 
while a doubt, if ſuch trials were legal; as appears from the Jecifion 
July 24. 1633. But, where the crimes libelled are of an heindus'nature, | 
ſuch as thoſe charged againſt the defender, it is believed, theres no in- 
ſtance can be given where ſuch a trial has been countenanced without a 
2 y_ Nor i is it * 12 deer Ow N the ay das intruſted 
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fame manner.” HOT ee SBA vl "> L FA 
"Rephed "Where a Cent ſoch a as . Jener „ was « veſted: with a 
pure and fimple criminal juriſdiction, all crimes and delicts, whether atro- 
cious in their oα n nature or not, behoved to be tried by an aſſize: but 
that could have no influence in the preſent diſquiſition; as the Court of 
Admiralty is endued with a mixt juriſdiction, and has the cognizance of 
all maritime affairs, both civil and criminal: ſo, in the manner of expli- 
cCating that juriſdiction, it is not reſtricted to the method of procedute in 
the Court of Juſticiary, but has the ſame latitude, either to try crimes 
and delicts by way of complaint, or by Jury, that Sheriff-courts, and 
others, poſſeſſed of a mixt juriſdiction, has; it nuſt therefore 5 the 
circumſtances and quality of the crimes that muſt point out the method 
of procedure, other ways all crimes whatever behoved to be tried by an 
inqueſt, before whatever court they are brought; ; by which means, the 
well known diſtinction between capital crimes, puniſhed with loſs of life, 
or limb, and ſuch as are not capital, but ordinary, where the puniſhment 
is determined by law ; and extraordinary, or arbitrary crimes, which are 
left to the diſcretion of- the Judge, mutt evaniſn; a diſtinction which is 
founded in the civil law, as Matheus obſerves, in his title De arquifitionibus, 
And, as the criminal facts complained of do not amount to tinſel of life or 
limb ; therefore, it is apprehended, That the trial, by wr of F 
was extremely competent, without the neceſſity of a Jury. 


The Lords found,” That the Vue Adniral could de in this li = 
e | va 2 
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Margaret, &. Campbells, contra Jean Campbell, Lady 1 
if | UL oro, =o 7 npbell, ad In- 
0 : - 4 "Y - ” + ip; 7 : | | . 1 1 


© veriver, and her Husband . 


\ 


Daughter, who renounces ber ' Father's Succeſſion, cannot compete for the 
of of Executor to him with the Children of her Brother in familia, the 
ame of the Renounciation. a" FFF 


: : 
„ 
0 
1 a 

5 

6 


Dona Campbell of Shirvine had iſſue, Archibald Campbell, and the ſaid 
Jean; when Jean was married, her father gave her a tocher, which 
ſhe, with conſent of her future ſpouſe, accepted, in full ſatisfaction of all 
portion natural, bairns part of gear, executry, legacy, or others what- 
ſoever, which ſhe could expect, or that might accreſce to her, be and 
thro her father or mother's deceaſe, or by virtue of her parents contract 
of marriage, or other ſecurity whatſoever. _ $ 


| Shirvine having died, his grand-daugh 


oY 2 | d-daughters, Margaret, &c. Campbells 
(Archibald's ien moved an edict for ſerving themſelves executors, 
qua neareſt of kin to Shirvine their grandfather ; and inſiſted, That, by the 
above diſcharge, Jean, their aunt, was foris-familiate, and excluded from 
any legittim, which now belonged to Archibald her brother, the other 
child in familia, and his deſcendants, as if ſhe had never exiſted : ſo her 
right of ſucceeding to her father, with reſpect to the dead's part, was ex- 

| cluded, and the ſame belonged to his ſon and his deſcendants. That Ar- 
 chibald being now dead, the movers of the edi&, his daughters, were in- 
titled to take up their grandfather's moveable ſucceſſion ; and that Jean 
could not, in_ contradiction to her own renounciation, claim any part of 
her father's ſucceſſion; not the legittim; becauſe ſhe was Foris-familiate 
by the diſcharge granted in her father's life, nor the dead's part ; ſeeing 
ſhe had received a tocher in ſatisfaction thereof. > | 

Anſwered for Jean Campbell: It was impoſſible to find the purſuers - 
were neareſt of kin, when ſhe, who was confeſſedly nearer, was com- 
pearing and competing: That, with reſpect to the renounciation, as it 
was in favours of her father, ſo the benefit thereof accreſced to his heirs 
ab inigſtato; which ſhe, as his neareſt of kin, was, in the ſame manner as 
a renounciation of a right of ſucceſſion in heretage, would not bar the 
renouncer from taking the ſucceſſion as heir, if there was no ſettlement 
made excluding the renouncer. „ | 
Duplied for the purſuers : That, as moveables were, by law, under- 
ſtood to be deſtined for proviſions to younger children; fo the import of 
tranſactions between a father and his younger children, with regard to his 
moveables, had received a fixed interpretation, viz. That, where the fa- 
ther gives a tocher to a younger child, but without taking a diſcharge, he 
was underſtood to intend that the child ſhould ſucceed in his moveables 
with the reſt, ſhould take her legittim as a bairn, and her ſhare of his o- 
ther moveables, 4s heir ab inteſtato: but, where he gives the tocher in 
ſatisfaction of the legittim, this foris-familiates the child, and the other 
children take the legittim, as if ſhe had predeceas'd the father, however, 
5 5 ML ihe 
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the Aill takes the ſucceſſion of the dead's part, as neareſt in kin, with the 
other children. But if, as in the preſent caſe, ſhe accept of her portion 
in ſatisfaction, not only of the bairns part, but alſo of the executryn there 
it is underſtood that ſhe has got her ſhare of her father's ſucceſſion by 
anticipation ; ſo that ſhe can no more claim, upon her father's death, to 
draw a ſhare with his other deſcendants : That, in caſe of no och re- 
nounciation, ſhe could claim a double portion ; and there lies a material 
difference betwixt a renounciation of an heritable ſucceſſion, and one of 
moveables ; an heritable ſucceſſion cannot be taken, but by ſervice, and 
none other can be ſerved, but who are heirs of the inveſtiture ; there- 
fore, as a renounciation cannot alter the inveſtiture, it cannot exclude the 
renouncer, if heir, nor give the right of ſucceſſion to another: but it is 
quite otherwiſe in moveables, where both the office, and the. right of 
ſucceſſion, may be renounced; and, as the renounciation will exclude thne 
renouncer, ſo it will give the next in kin a right to claim the office, and 
do take the ſucceſſion. 
Triplied: The purſuers are endeavouring to iitrodute a foleciſm, hi- 
therto unknown in the law of Scotland, viz. That any remote relation 
ſhould be preferred to the neareſt of kin in a moveable ſucceſſion, never 
yet taken up; founding their argument on a miſtaken ſuppoſition, That 
the renounciation-of a child extinguiſhes the jus ſanguinis, juſt as if the 
renouncer were naturally dead.; which is by no means the caſe. And, as 
a demonſtration of the contrary, let it be ſuppofed, which may often 
happen, That a man has provided all his children, and taken renouncia- 
tions from every one of them, would it not be abſurd to maintain, That, 
upon the father's deceaſe, ſome remote couſin, who would be his neareſt 


of kin, if all his children were N dead, 5 cond take his moveable 
eſtate in excluſion of them. hy 


Me Lords und, That the h PAY 1 ber huſband Hafan m their 
contract of marriage, accepted F a ſum in ſatisfaction of her 2 
ther s ſucceſſion, they: cannot compete for the office of executor with 
tbe purſuers, the chi laren of a Jon 1 in fam ths the time of the re- 
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i obert Pollock, contra OE Storrie. 


1. Benefit f a poſſe * Judgement, to whom competent ? 2. Does the | bf 
of Redeeming a temporary Reverſion, in Bc æmio juris, preſcribe by pd 


Tah of forty Years, tho no Decreet 4 eclarator of the e has 
been obtained? | 


JN 5 Sep gener 1 688, Archibald nm burgeſs in poi DELVE a 
bond for 2 50 merks, to John Park, which he oblged himſelf to pay 
(with intereſt from Martinmaſs then next,) to him at Martinmaſs 1695 ; 


and, for his better ſecurity, he diſponed to Park a houſe and yard, &c. in 
the burgh of Paiſley ; and which contained this clauſe of reverſion : That, 


in 


: * = 1 257 * 


ſum, Ge. at rg term ave ſpecified, then, and in that cafe, the houſe, 

Sc. was declared to be redeemable from Park and his forefaids, without 
neceſſity of a declarator ; but, in caſe he and his foreſaids ſhould fail in 
the payment 
houſe, Vel k is declared to de irredeemable from Tauer in all time there- 
after. is 
1 pen this ditpoftton, he weh ine me! ane year's ; d in We 1694, 
he diſponed the ſubje& to Fob Storrie, who was alſo infeft ; however, it 
would ſeem, that Storrie did not obtain poſſeſſion of the ſabjedts diſponed 
for upwards of ten years after the irritaney of the reverſion was incurred; 
ſor, by a decreet of removing obtained by him againſt Archibald Anderſon 
before the Bailies of Paiſſey, amo 1705, it appeared, that Ander ſon was 
decerned to remove, to which he gave obedience, by quitting the poſſeſ- 
fion to- 
fame for more than 40 years after Mur rm, 1695, Wien, by pation, the 
reverſion was to become void. | 

Nobert Pollock having obtained a "right to theſe ſubj MY om the heirs of 
Archibald Anderſon, brought a proceſs of maills ah duties thereon, © 

Pled for George Stvrrir: That his fafine, as heir to his father, was 


dated in the year 1725; from which it was plain he had the beriefit of a 


poſſeſſor 


gment, even by more than ſeven years poſſeſſion, on his own 


. and that the proceſs of maills an duties was a little too fum- 
mary after the lapſe of ſo many years; as it required at leaft a 9 or 


declarator ef redemption to proceed before the right acquired by the pu 
ſuer conld be effectual for à poſſeſſory action. 2d, By the rights hos 
duced, it 
that was under reverfion, from feven years, ending at Martinmaſs 1695, 
and whereof the irritancy being incurred, yet the diſponer might be in- 
titled to be reponed againſt the lapfe of the time; but, having made no 
application for ſueh remedy, in any thape whatever, till more than 40 
years were elapſed after the conventional irritancy was incurred; That 
n relief or claim to be eee Fier now cut off by the negative pre- 

l 2 

. red for e rſaer : That the real right was granted for 
fecurity of the ſum lent ; fo that it was plain, if Park or his aſſignies had 
poſſeſſed the tenement for a thouſand years, he was ſtill poſſeſſing only as 
a creditor for payment of his principal fam and annualrents that became 
due yearly, by the expreſs ſtipulation of parties, even after the expiry of 
the limited reverſion ; and it was never heard, that a creditor could plead 


the benefit of a poſſeffory judgment, that privilege being only competent 


to proprietors or tackfmen of land ; and. the benefit of it is, That the poſ- 


feflor muſt continue in the fame ſtate, till his right is reduced: but, as to | 


a creditor, his poffeſſion muſt impute in Ladd of his debt; and, when- 
ever that is done, his right evanifhes, and he muſt yield the pofſeff jon. 
Indeed, if a declarator of irritancy had proceeded, the defender would 
have thereaſter poſſeſſed as heritor, and thereby gained the irredeemable 
right of property, whereby he would have been mtitled to the poſſeſſory 


judgment: but, while he poſſfeſſed as creditor for ſecurity of his debt, it 


is abſurd to pretend he could thereby gain that privilege, more than he 
could the irredeemable right of property upon the politive preſcription 
for both muſt go hand! in hand, and whese the one docs not take place, it 

| Kr 18 


fon ſhould make peydett of the principal : 


of the faid ſums, at the term of Martinmaſs 1695, then the 


John Storrie, who, and his fon George, continued to poſſeſs the 


appeared the purſuer' s authors were long ago denuded; and, tho” 
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is impoſſible that the other can. Surely he could not acquire an irredeemable 
right of property by the poſitive preſcription, as it would have been con- 


A2 ah, As to the defence, with reſpect to the negative 
his property in that manner; eſpecially, as there is a great deal more 


out the aid of the ſtatute 1617, the creditor's right would evaniſn when- 
ever his debt was paid, and the reverſer's right become diſincumbered; 
therefore the queſtion here, is, Whether the proprietor can loſe his right 


forty years the very ſtating of which is abſurd. Neither can it vary the 


were paid before declarator, (which is the caſe here, ) by the creditsr's 


—— 
— 


tor: but this is the effect of the judgment of Court, and the preſumed 


= 
Fs 
7 


"50 


„ 


* 4 


trary to the vety title of his poſſeſſion; of courſe, the poſſeſſory judgment 


. - 


cock var it was 
11s right but it 


anſwered : That the defender might have thereby loſt but it 
was not tenable to plead the purſuer, who is proprietor, could loſe 


here than an incorporate reverſion, the very title of the right being 
a ſecurity for payment of principal ſums and annualrents; ſo that, with- 


a debe ſecured thereon for the ſpace of 


— 


of proptiety, thro not payment of 


7 Þ - 


* 


argument, That the.reverſion was limited, and forty years run ſince the 
expiry of the term for redeeming; ſeeing it was competent, at any time 
before declarator, to offer payment of the ſums reſting: and, if theſe 


poſſeſſion, no declarator could ever be obtained, Or Was competent. 
In ſhort, this paction is reprobate as much by our law, as it was by the civil, 
with this variation only, That we, to bring matters to a certainty, whether 
the wadſetter or reverſer ſhall have the property, allow the latter to re- 
deem, by payment at any time before decreet; and, in caſe the wadſetter 
ſhall obtain a declarator, voiding the reverſion, then he becomes proprie- 
acquieſcence of the reverſer, by not offering payment before decreet is ob- 
tained. This being the caſe, it cannot be denied it is mer facultatis, and 
purely in the debtor's option to pay any time before the declarator is ex- 
tracted againſt him: our law has allowed him to be ſilent, till he is 
quickened by ſuch proceſs, and then, or never, he muſt take care to 
ſave his property. ..... 1 „ 


| Replied for the defender: Tho no declarator for not redemption was 
ever obtained by the diſponee or his ſucceſſor, there appears plainly to 
have been the equivalent to that, by the proceſs and decreet of removing 
in the year 1705, obtained againſt the very perſon who was intitled to the 
reverſion, or to be reponed againſt the lapſe of time, and to plead that the 
ſame was ſtill redeemable, and offer the money in order to avoid being re- 
moved by the then purſuer as heritable proprietor of the ſubject, who, by 
that proceſs, did in as ſtrong terms aſſert his right to the ſame, as if he 
had libelled a declarator of irritancy; ſince a removing is certainly a 
ſtronger exerciſe of a right of property than a proceſs of maills and duties: 
and, as it muſt be allowed that a declarator would have forecloſed all fu- 
ture claims to the reverſion, it likewiſe proves, that the pacta legis com- 
mi ſſariæ etiam in pignoribus, are not abſolutely reprobated by our law, o- 
therwiſe it could be no foundation of a declarator in order to forecloſe any 
after-redemption. In the next place, with reſpect to the argument, That 
the elapſe of forty years, fince Martinmaſs 169 5, is ſufficient to cut off the 
purſuer from any claim for relief, it was obſerved, That the irritancy is 
not ipſo jure void, but only purgeable ex equitate before declarator; and, 
if the omiſſion to purge before the extract of a decreet, would for ever 
forecloſe the diſponer from being reponed to the reverſion, which was 
„ | once 


8 e 
once forfeited by the terms of the clauſe itſelf, upon the lapſe of the time 
limited for it; the defender apprehends, that much more muſt that equi- 
table claim of relief be cut off by the long preſcription of forty years, 
which is a much greater negligence on the part of the diſponer, and, by 
the general principles of law, ſerves to cut off all obligations and actions 
whatſoever; and therefore ſeems fully to ſupply the want of a declarator 
in favours of a diſponee: beſides, this remedy or relief the Court is in 
uſe to grant ex equitate, can never be ſtronger than any other perfect right 
which may be the ground of an action or reduction; and yet all theſe are 
cut off by the lapſe of time. | | 225 
As to the negative preſcription on the ſtatute 1617, it is true, the ſame 
bears an exception of reverſions in græmio, or regiſtred apart; but that 
can afford no objection, ſeeing the act is plainly to be underſtood of per- 
petual reverſions, which being taken as meræ facultatis, are excepted from 
the preſcriptions in theſe two caſes : but this cannot be applied to a rever- 
ſion limited to a certain time, which, tho' it be in græmio juris, yet, upon 
the face of the right, it cannot appear otherwiſe than as it is expreſſed, that 
is, temporary, and, ipſo jure, periſhing by the lapſe of time, tho', ex . 
ficio judicis, the reverſer may be reponed; but this title to be reponed is 
then the only reverſion that remains, and, like all other actions or rever- 
ſions, muſt be ſubject to the negative preſcription. ; * 8 
Duplied for the purſuer : The decreet of removing can never ſupply 
the want of a declarator; ſince neither the nature of the action, nor the 
inferior judge, before whom it was carried on, was competent for that 
- purpoſe ; more eſpecially, as it might have been intented immediately af- 
ter the date of the right; which demonſtrates, That it could ſtand in no 
ſtead of a declarator of irritancy of the reverſion. Tis true, the reverſer 
might have taken that opportunity of paying the money, but his circum- 
ſtances, were then ſuch as he could not, procure it; and therefore be- 
hoved to ſubmit to a removing ; but that could not exclude him from 
paying at any time thereafter, and claiming his right before declarator 
was obtained. e ee 18 
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The Lords found, That, in reſpect the reverſer or his ſucceſſors have not 
. offered to redeem fince the term of Martinmaſs 1695, when, by 
pation, the. right of reverſion was to become void, which is now more 
than forty years ago; and that the. defender and his father have 
poſſeſſed: the lands without quarrel, ever fince the 1705, the right is 


now irredeemable. 
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Alexander Tennant of Handaxwood, contra Murray of Mea- 
 dowhead, &c. FEST _ 


An Agreement, that the Heritors havi ng Right to a Commonty, ſhall poſſeſs 
the ſame, each conform to a certain Number of ſoums, is the Rule in dividing 
it on the Aft 1695, | | 
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into a contract, whereby they divided part thereof; but, as to the reg 
| ons mainder 


I the year 1663, ſeveral heritors having right toa commonty, entered 


tterefore it could be no bar to a diviſions on the act, eſpec 


IT 160 1; 


minder, it — this fare Gout fonain-cotrinioh enen an 
the parties; and that ilk one of them ſhould hold their proportional vum- 
der and quantity of ſoums thereupon, as ſet forth in the agreement. . 

Texander Temant, one of the heritors, brought a proceſs on the act 1695, 
againſt the others, for dividing the part that remained common. 

Thee defence offered; Wis; That che Muir could net be vided on the 
above ſtatute ; ſeeing, by the forefaid contract, the ſame was already done 
by the then heritors of the circumjacent lands; ſo that any new diviſion 
upon that Jaw would be to recede from that agreement, whereby'a right, 
with conſent of all parties unden Was e to each, ad could not 

be taken from them. 

© Anſwtred for the purſuer: : The 1 defign'of the conragrwas to lik. 
er the commonty from being rd ed and ſo rendered uſeleſs; and 
jally, as there are 
no words in it which (Now che fame was intended to ftand as a perpetual 
rute amongſt the parties. Beſides, nothing was thereby ſettled, ' but a 
fourning and rouming, which could never be called a divifion; fo as to 
anſwer the intention of the Legiſlature ; and that it was materia} to ob- 
ſerve, That « ſouming and rouming, by ufe and wont, eonfirmed by pre- 
feription, is ſurely as ftrong as when it begins by a written contract; and 
yet, it is believed, poſſeſſion in cenſequenice thereof would not be a good 
defence agaitiſt the diviſion upom this act; therefore the contract can be no 
bar e r ee to 98 valued rent, ww Mn wrote ee iv 


. Lords found the g en fur . 1d e- is ot dis 
vad (ofberwiſe than » aal and Fouing,) Fall fo far under 
* the aft of Partiament, that wp ne Fo in to have — 


40 and therefore ſuſtained the purfuer's tile ; 
197 Bp found,” That the #1lt of avion, in this caſe, muß be by ſetting 
a proportion of the commonty to each of the parties,- effeiring. to the 
cums, the . parties nee have n to in 116 cuusract be- 
tit e eee and e at 5 


divided in this proceſs; 


Sy 


Ne e ee ws laws e _ Newnber 21. 1738, 
© Ma piſlies of Montroſe contra Fames Robertſon, &c. 


If a Father provide a Child, and ai l ng it by "KN An, e le 
nue, ſi ſine liberis deceſſerit, is implied. 


I hi. _ 158 * Magiſtrates of 1 waa 200 merks 
Lem , for which they granted their bond, obliging 
themſelves, 2 7 N — the ſaid ſum to him and his wits: for their 
liferent-uſe allenarly, and to James, David, Alexander, and Iſobel Robert- 
ſons, their lawful children, equally amongſt them in fee; and, in cafe 
of the deceaſe of any of them, that the ſame ſhould be equally divided 
amongſt the ſurviving bairns. David Robertſon and his ſons ovine died, 
Tſobel, anno 1721, claimed payment of the bond from the Magiſtrates, as 
her father's only ſurviving child, and, __ that account, e right 
* IN. to 
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do the fee of the whole, in virtue of the foreſaid ſubſtitution. Accord- 
ingly, the Magiſtrates paid the bond, and took her diſcharge ; after which; 

a proceſs was brought againſt them, anno 1735; at the inſtance of James 
Robertſon ſhipmaſter in St. Andrews, ſon to James Robertſon, one of the 
ſubſtitutes: in the bond, who claimed payment of ſuch ſhare thereof as 
belonged to his father. After this, the purſuer went out of the country; 
and, the proceſs having fallen aſleep, the Magiſtrates, in order to brin g the 
queſtion to a ere! concluſion, brought a declarator to have it found, That 

the above diſcharge was a ſufficient exoneration of the debt to them. 
Pied for James: Tho by the above bond it was provided, That, upon 
the deceaſe of any of the fiars, their ſhare ſhall accreſce to the ſurviving 
| bairns, yet the ſame could only be underſtood, in caſe they ſhall deceaſe 
without leaving children; therefore, ſo far as concerned his intereſt in 
the bond, the payment made to Jſobel was unwarrantable. In ſupport 
whereof, it was obſerved, That, where a father makes a proviſion in fa- 
vours of. a child, and, failing him by deceaſe, ſubſtitutes another perſon, 
or even another child, that, in ſuch a caſe, it is always underſtood that the 
ſubſtitution 1s only to take place, in caſe the inſtitute die without children, 
ineſt conditio, fi fine liberis deceſſerit. Nor is there any thing more agree- 
able to natural equity than for a father, when he gives a proviſion to a 
ſon, to give it, failing that ſon, to his children, as the only end and de- 
ſign he can have in giving thereof to his children, is to enable them to ſet 
dodut in the world, ſupport their families, and give proviſions to their chil- 
_ dren after them; a doctrine clearly founded in the principles of the civil 
law, as appears from L. 102. De cond. et demonſt. L. 6. Cod. De inf. et 
ſubſtit. And likewife in our practice, as Lord Starr obſerves, fit. Heirs, 
with reſpect to the benefit of heirs, That they have right not only to ob- 
ligements conceived in favours of the defun& and his heirs, but tho” 
there be no mention of heirs, unleſs, by the nature of the obligement, 
there be a ſpeciality appropriating them to the perſon of the defunct only, 
as commiſſions, truſt, Sc. January . 1662. E. Murray; February 2. 1667, 
Powrie; January 6. 1670, Innes. 3 
Pleaded for the Magiſtrates: That this queſtion depends on the import 
of the words, which fall to be explained according to their plain and ob- 
vious meaning, unleſs a good reaſon can be given for the contrary, and 
ſuch as can he ſuppoſed to enter into the mind of the defunct. Nor can 
the authorities of the civil law referred to have any weight with us; as 
theſe were merely poſitive conſtitutions, that only had force with them 
in certain caſes; particularly, where ſtrangers were ſubſtitute to children, 
ne videatur teſtator alienas ſucceſſiones propriis anteponere. L. 30. Cod. De 
| fidei-commiſſ. which ſeems to have been the chief reaſon of this conſtru- 
ion, but cannot apply to the point in hand. Beſides, theſe even did not 
take place in favours of ſuch children as were exiſting when the ſubſtitu- 
tion was made; becauſe they were underſtood to be purpoſely omitted, if 
not expreſsly ſubſtituted. Now, in the preſent caſe, the defender was 
born long before the grandfather's deceaſe ; and, as he could not but have 
the ſubſtitution in his eye every time he looked into the bond, it is to be 
| preſumed, That, if he had inclined to extend the ſame to his grandchild, 
it would have been done by ſome expreſs deed after the defender was born. 
In the next place, This queſtion cannot be governed by any of the princi- 
ples of the civil law, as James, the ſubſtitute, died before his father Da- 
vid; whereby the defender, upon oF principles, could have no claim 
C3 - 7. 
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ndfather's ches Lash. The pudfuce's 
ceſſors were in bona fide'to pay the debt to the ſurviving Aion. — 


no other party appeared to interpell them. Neither did they know whe. 


ther the predeceaſing ſubſtitutes had left any children or _ ; __ none 


of them appeared to make any claim en the bond for een 


The 8 Thot James's feared den to bis CLOS not- 
"NO 45 ee one 


| No CIV. = Fe 5 p a | 7 1 * 5 | November 28. 1738. 
Comprrizion, Tfoor" 1 0 Ge. with T homas Udney, „ or. 


Creditors of M acdougal « of Erichon. > fin 


3 . 
1 „ A45F % 


Doe the Priority of a Citation and Decrett agai 7 an Heir cur bene, 


AY any F among the N Credi tors F.; a Bins ? 


aac Lawſon, &c. being creditors, by perſonal bonds, to 90 AU d 
n intented a proceſs upon the paſſiye titles againſt his * 


fon, heir ſerved to him cum benefictoz the citations were dated in 


M. 
June 1735; and, in the December following, the defender wa: 1 
liable to the extent of the value of we inen and decerned againſt 


ſecundum wires inventarii. 


After this, in the years 1736 * 1737, Udney,. and 8 alſo perſo- 
nal creditors of Crichon, infiſted in the like actions againſt the heir, who, 


in order to aſcertain the'value of the ſubjects, T&c. raiſed a declarator and 


multjple-poinding, in which the creditors, were called to diſpute their pre- 


ference. - 


For Lawſon, &c. it was urged: That they having cited and obtained 
decreet againſt the heir, before any ſtep of diligence whatſoever was uſed 
by the other creditors, they ought. to be preferred to them, In ſupport 
hero it was obſerved, That. Wherever creditors could not recover 


their whole payment, it Was a rule in determinin competitions amongſt 


them, That vigilantibus ju / ura ſubweniunt; and, where they were in other 
reſpects in equal circumſtances, the 1 of diligence determined the 
queſtion; the preference given to a ppryfing, poinding, arreſtment, 
confirmation by an executor-creditor, and firſt fa Ine, being all proofs of 
this propoſition; and the ſtatutory exceptions were a confirmation that 
ſuch was the rule of the common law. 2d, Where the competition is 
upon a particular ſubject, and which is affectable by the creditor's dili- 
gence, there the preference muſt depend upon their diligence againſt the 
ſubject; ſeeing no perſonal diligence againſt the debtor can have any di- 
rect influence in the competition, for this obvious reaſon, That the debtor = 
is univerſally liable to each of the creditors, and no bogey diligence uſed 

againſt him can make him more liable than he was by the original conſti- 


tution of the debt; conſequently, ſuch perſonal diligence cannot work 


any prejudice to the other creditors, who, without any, have the debtor 
bound to pay their whole debts ; and therefore, in ſuch a caſe, it is only 

ſuch diligence as affects the debtor's eſtate, real or perſonal, and which 1s 
the ſubject of competition amongſt the creditors, that can give a preference 
to one creditor before another. But, 3010, where the debtor's obligation 
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. 1 


4 


extent, 


and when he has paid that ſum, he is free from his obligation to the other 


creditors; and where, upon paying a certain ſum,” he may liberate his 


eſtate, tho of greater value; there the only diligence that can be uſed, is 
ſuch as is perſonal againſt the debtor ; conſequently, it muſt be the only 


rule of determining the preference. To apply this to the point in hand, an 


; heir cum bengſicio is not. univerſally liable to his predeceſſors creditors, he 


- 


is only ſo to the extent of the inventary ; and therefore there may be a com- 
petition upon his perſonal obligation: and, as he becomes free of this up- 


on payment, and the diligence of creditors becomes thereby extinct; 


therefore their preference muſt depend upon their diligence perſonally a- 


gainſt the heir; ſeeing it is upon his perſonal obligation to pay the value 
of the inventary, that their competition and preference can only be eſta- 


bliſhed. As this doctrine ſeems to be founded in the nature of the thing, 


ſo it is agreeable to the genius of the common law, which we have fol- 


lowed, in the ſtatute 1695, allowing a ſervice by 


Wl inventary ; the rule 
whereof is laid down in /6. 22. 4. et ſeq. Cod. De jure dehb. ; the words 
are, That heirs entering cum beneficio, in tantum hereditariis creditoribus te- 
nentur, in quantum res ſulſlantiæ ad eos devolute valent, et iis ſatrsfacient 


qui primi venijunt creditores ; er, ſi nibil reliquum eſt, poſteriores venientes re- 
pellantur: from which, it is plain, the heir cum beneficio was bound to pa 
primo venienti, whereby he was free from the after creditors, who loſt their 
debts, unleſs they had from the defunct a real right in his eſtate; the conſe- 
quence of which was not that they could bring a claim againſt the heir who 
had paid the value of the inventary, but that upon a real right they had action 
againſt the perſonal creditors who had received the value: but, if thoſe 


that were negligent were but perſonal ones, there was no remedy, they 


neither had a claim againſt the heir, nor againſt the creditors who bad 


been more timeous. In ſhort, the ſubject of the competition can only be 
the heir's perſonal obligation for the value of the heritage; and, as the 
only diligence for affecting this muſt be perſonal againſt the heir, the' firſt 


citations muſt be ſuch diligence as ought to give them who uſed theſe a pre- 


ference. Such appears alſo to be the law with reſpe& to the 8 of 
creditors, upon the value of a defunQ's moveable eſtate confirmed by his 


executor ; the fimple citation of whom within fix months, gives a pre- 

ference to all thoſe who uſe no diligence in that time : but, ſuppoſing it 

were otherwiſe, and that the ſame rule held with reſpect to a citation given 
to an heir, yet bere Lawſon, &c. have gone ſomewhat further, they have 


alſo obtained decrects againſt the heir; whereby, as their ſums don't ex- 
ceed the value of the heritage, they have eſtabliſhed their right upon his 
obligation for the value, and this before any action was brought againſt 
him by their competitors.; therefore he ought to have paid their debts ; 
and his neglecting to do fo ought not to pipodge them; but the caſe 


ſhould be conſidered as if they had actually received payment. 


On the other hand, it was argued for Utney, &c. : That, by the ſta- 
tute 1695, nothing more was introduced than a limitation of the ſeveral 


_ creditors of the defunct, to the extent of the value of the inventary, in 


a queſtion with the heir ſo ſerved, their claims being not thereby altered, 


but reſtricted; ſo that, if the ſubjects were exhauſted by real debts af- 
fecting the eſtate in the perſon of the defunct, the perſonal creditors 


could get nothing ; and, if they were all of that claſs, then their re- 
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ſpective debts fell to be abated proportionally to the deficiency of the fund 
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for cheir payment; conſequently, decreet behoved to go againſt the heir 
for thoſe reſtricted debts, whereupon all manner of diligence might iſſue 
againſt him, whether for affecting his perſon or eſtate, heritable or move - 
able, as well the ſubjects of the inventary, which abſolutely belonged to 
the heir, as thoſe that pertained to him in his own proper right. Indeed, 
if he omits to fiſt any of the perſonal creditors, they who firſt intent 
action may recover payment from him; in which caſe, thoſe who ſuper- 
veen, will only have repetition from the other creditors proportionally, as 
theſe others, who have received more than a due ſhare of their debts 
compared with the value of the eſtate ; therefore all the creditors who 
are in the field may recover decreet for their whole ſums, if the value of 
the inventary will anſwer, or proportionally to the extent of the ſame: 
hence it would ſeem that the firſt citations give no preference, and that de- 
creets on the paſſive titles againſt the heir can only intitle the obtainers to 
ſue perſonal or real diligence againſt him, whereby they will be preferable 
upon the eſtate, according as they have affected the ſame, in like manner 
as if they were original creditors of the heir, which is exactly conform to 
the 22d law referred to, whereby, tho the heir may ſafely pay to the firſt 
- comer, whether creditor or legatee, they being always liable in repetition 
to the other creditors proportionally to their rights and preferences; yet 
it does not give the leaſt hint that a citation at the inſtance of one creditor 
could give him any advantage over the reſt who compeared with him in 
judgment while the ſubject is in the field. And it is a miſtake to ſay, That 
the citation of an executor within ſix months is preferable to one there- 
after; ſeeing it is only payment upon decreet that can avail for an exone- 
ration to the executor, or exclude the creditors who ſuperveen, as was 
lately determined in the queſtion betwixt James Grabam and Mrs. Murray. 
Neither ought the argument drawn from the brocard, jura vigilantibus 
ſubveniunt, have any influence; ſeeing a vigilant creditor can have no more 
indulgence than the law allows him: one that throws his debtor into goal 
upon perſonal diligence, will not thereby have preference upon his eſtate ; 
and much leſs then can a ſimple citation in a perſonal action have that ef- 
fect. But there is one inſtance upon this head which defeats the very 
foundation of the plea of thoſe diligent creditors, it is the proviſion in the 
ſtatute 1661, That the creditors of a defunct ſhall be preferred to thoſe of 
the heir, providing they uſe diligence for affecting the ſame within three 
years of the debtor's death, and which, by practice, is underſtood of com- 
pleat diligence; a law which has received no variation from the act 1695; 
conſequently, it is abſurd to argue, That a ſimple citation, in a perſonal 
action againſt the heir, ſhall affect or exhauſt the heritage, in preference 
to others who have either not cited at all, or uſed poſterior citations. | 


De Lor ds found, That the creditors of the deceas'd Patrick Macdougal of 
Crichon have no preference on account of the priority of the citations, 
or of the priority of the decreets of conſtitution. 
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George Gordon, contra Jean Pain, and her Husband. 


1. Perſonal Execution cannot be awarded, during Marriage, | againſt a 
Mae for 4 Fine, nor the jus mariti affettable therefore. 2. Veritas 


14-6 


 Commiſlar of Dumfries, upon a proof of the fact, fined her in L. 30 
Scots, and aſſoilzied her huſband ; ſhe fuſpended on theſe grounds: 190, 
That the purſuer had laid a baſe contrivance for 1 5 her huſband a- 
way from a Michaelmaſs election of the Magiſtrates for th 


he having immediately ſet out to ſee, four armed men gripped and kept 
him, till the election was over, which ſhe offered to prove, as a ſufficient 
excuſe for any opprobrious language ſhe had given him. 24, The 
decreet was inept, being againſt a wife, ante matrimonio, for a ſum of 


money, Who, having nothing of her own, cannot have a fine impoſed - 


on her for her delict; and that it would be an inconſiſtency in law, to 
allow execution to paſs for levying ſuch fines during the marriage. 


The Lords found, That perſonal execution could not go againſt the wife, 


ſtante matrimonio ; and that the goods in communion, or what fell 


under the jus mariti, were not affectable for the fine ; and allowed 


a proof before anſwer of the huſband 'S being carried off. 
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Competition betwixt John Menzies, Mary Menzies, &c. 
and the Truſtees of Thomas Menzies. 0 15 


A Doad. payable the firſt T. ik after the Granter's Deceaſe, with. Annual- 


rents during the not Payment and a Clauſe for Infeftment ; is heritable, tho 
the Creditor die before the Term, and conqueſt, tho be was not infeft. 


8¹ R William Menzies of Gladeſtains granted a bond of proviſion to his 
heirs, executors, or aſſignies, the ſum of L. 500 Sterling at the firſt term 
of Whitſunday or Martinmaſs after his deceaſe, with annualrents during the 
not payment thereof, after the ſaid term of payment; and, for his fur- 
ther ſecurity, he obliged himſelf to infeft the ſaid William in an annual- 
rent of © Sc; to take effect, and be payable to him, at the firſt 
term after the granter's deceaſe. Milliam lived ſometime after the date of 
this bond, but died before his father, without taking infeftment : and, up- 
on the deceaſe of both, a competition aroſe betwixt the executors, the 


n | N 


IR the proceſs of ſcandal, at Gordins inſtance, againſt Jean Pain, for. 
1 having called him a baſe deceitful villain, and ſcoundrel, Sc. The 


| dT. tl rates e burgh of An- 
nan, by ſending to acquaint him, that a friend of his was dying, whom 


ſecond ſon William, wherein he obliged himſelf to pay to him, his 
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heir of line, and the heir of conqueſt of William, each pretending a tight 
J..... „ 
For Mary Menzits, &c. executors to William, it was contended: That, 
as by the practice of the Court, bonds bearing annualrent having always 
been held heritable, except in ſo far as it has been varied by the ſtatute 
1661 ; ſo, by the ſame authority, it was eſtabliſhed, That, where a bond was 
conceived in ſuch a manner, that annualrents was not to run upon it, till af. 
ter a certain term, . previous thereto, the bond was to be held a moveable 
ſubject as to all reſpects whatſoever ; and the reaſon of this was extremely 
analogous to the other; for, as the conſtitution of annualrents was under. 
ſtood to conſtitute the feudum pecuniæ, by making it to bear fruits ad inſtar 
 Ffeudi, which made the law rank them in the ſame claſs with land-fees, as 
to ſucceſſion: ſo, when no annualrent was due, nor begun to run, the 
ſum could not be conſidered in that view. It appeared to be intended by 
the creditor to be uplifted at the term of payment, and only in the event 
of failure of payment at that time, to be laid out upon intereſt ; and there- 
fore, if he ſhould happen to deceaſe in the interim, the nature of the 
bond behoved to be determined according to the ſtate it was in at the time 
of his death, which was moveable ; and the ſtipulation of annualrent, up- 
on the failure of payment, could make no variation, as depending upon 
the condition of an uncertain event. Nor has this rule been confined to 
the caſe where the proviſion of annualrent depended upon a perſonal obli- 
gation only, but alſo where there was an heritable ſecurity upon lands ſti- 
ulated for it; as particularly June 15. 1627, Nicolſon; where it is ob- 
ſervable, the ſtile is preciſely the ſame with that of the deed in queſtion, 
mutatis mutandis. And indeed, as our law then ſtood, there could be no 
reaſon for making a difference betwixt bonds which had, or had not an 
obligement to infeft ; for, if they bore annualrent, they were as much he- 
ritable without ſuch a clauſe, as with it, the proviſion of annualrent had 
in all reſpects the ſame effects: and, if this was the cafe before the act 
1661, it does not appear how that ſtatute can make any difference. Be- 
ſides, this very point was determined in February 1718, Robert Fiſher, 
where the Lords found a bond moveable before the term of payment, tho' 
containing a clauſe of infeftment. Now, to apply this to the tenor of the 
deed under conſideration, the obligation for payment of the principal ſum 
at Sir William's deceaſe, is merely perſonal, to pay the ſum to his ſon, his 
heirs, executors, &c. at the firſt term after his death. Next follows a 
roviſion, That, in caſe of failure, he ſhall be bound to pay L. 100 of 

Eau expences: thereafter, in the ſame event, he binds himſelf to 
pay the legal annualrent; and, for ſecurity thereof, there follows an 
obligement to infeft to take effect, only after his deceaſe; whereby it 
would ſeem that the obligation for payment of annualrent, to which the 
infeftment is acceſſory, is plainly conditional, and to take place allenarly 

in caſe of failure in paying, the principal ſuiumn. 
Pied for John Menzies, the immediate younger brother: That, ſeeing 
Milliam was not infeft, it was not conqueſt, but heritage, as is plain from 
our antient and only laws about conqueſt, Qyon. Attack. chap. 88. where 
nothing is accounted ſuch, but terre, tenementa, feuda ; and the cap. 97. 
ſpeaking of the difference betwixt heritage and conqueſt, ſays, Statutum 
eft, quod conqueſtus cujuſlibet liberi hominis legittimi, qui moritur de ipſo 14 
fitus fine herede de corpore ſuo, gradatim uſque ad primogenitum aſcendis, ha- 
reditas vero deſcendit gradatim. Here the defunct is ſuppoſed to be ſafitus, 
7 ; | to 


:ʒzf wr 1 


to make the ſubject aſcend ; - ſo. that even terræ would not aſcend, if the 
\ defunct was not ſeaſed therein; but, to make an heritable bond, upon 


. Natutes, out of ſight of their words and meaning, yea, . contrary to rea- 
ſon ; as the heir of line has the onus tutelz, and the burden of all debts, 
on which account he ſhould have the commedum alſo ; conſequently, where 
the law has not expreſsly provided a ſubject to the heir of conqueſt, it 

| ſhould go to the heir of line; but no law has provided any bonds, and 
far leſs heritable ones, upon which no infeftment has followed, to the 
heir of conqueſt; and for this reaſon it was the Lords found, That a 

bond ſecluding executors was not conqueſt in the ſenſe of law, and ſo 
fell to the heir of line, not the heir of conqueſt, January 23. 1706, Beg- 


hie; whereby the Court ſhowed they would deem nothing conqueſt but 


terræ or feuda, according to the expreſs ſtatute, at leaſt that conqueſt re- 
quired an infeftment. It may be true, that an annuus reditus has been 
reckoned a feudum, as Craig obſerves : but then that ſame author, lib. 1. 
tit. 10. § 16, and 37. ſays, Nibil enim feudi nomine dignamur, niſi id, de 
quo dici poteſt, quod N. obiit ultimo veſtitus et ſaſitus, de tali pradio et tene- 


being ſeveral inſtances of this in law. See Hopes Minor Prat. tit. 
ff v 1 5 : 
For the truſtees of Thomas Menzies, the elder brother and heir of con- 
queſt, it was anſwered to both theſe claims: Firſt, With regard to the 
plea for the executors, That the whole of the argument anent bonds bein 


the caſe of thoſe that were quaſi heritable,” in conſequence barely of their 
bearing annualrent after the term of payment ; but it never was applied 
to ſuch as were properly, and ex ſua natura, heritable, by bearing an ex- 
preſs clauſe for infeftment in lands, or containing a clauſe expreſsly ex- 
cluding executors; theſe were always conſidered as heritable from their 
date, without regard to the term of payment, or the term of commence- 
ment of annualrents, as appears from all our law books, Starr, lib, 2. 


able, and ſo belong to the executors, except either the executors were 
4 ſecluded, or the debtor were expreſsly obliged to infeft the creditor.” 
See likewiſe Hopes Minor Pra#. & 104. and the 73d deciſion obſerved by 


bearing a clauſe for infeftment, is abſolutely ſo ab initio; and that the 
creditor's dying before the term of payment, or annualrents becoming 
due, does not alter its nature. And, as to the decifion June 16. 1627, 
Nicolſon, the obligement there to infeft was' only conditional in caſe of 
not payment of the principal ſum at the term of payment, which is ver 
different from this caſe ; for Sir William here obliges himſelf preſently to 
infeft his ſon for his ſecurity in an annuity of Se. grants pro- 
curatory and precept for that purpoſe; and, by the procuratory, he, de 
preſenti, reſigns the ſaid annualrent: ſo that the infeftment in ſecurity 
might have been taken the next day, even tho' the term of payment was 
not come, which is very different from the caſe where the obligement to 
infeft is conditional, in the event of not payment at the term; as there 


no 


which no infeftment followed, conqueſt, would be an extenſion of theſe 


mento : tit. De feudo; plainly declaring, That no ſubje& was deemed a 
| feudum or tenementum where the feuer was not ſafitus. Neither is it ſur- 
| priſing, that the being infeft or not infeft ſhould alter the ſucceſſion, there 


moveable or heritable before or after the term of payment, held ſoly in 


tit. 1. § 4. and Sir George Mackenzie, lib, 2. tit. 2. § 5. and 6. the laſt 
of whom obſerves, © That all bonds for ſums of money ſhould be move- 


Newton. From whence it is evident, That a bond which is heritable, as 


1 
1 
1 
= 
” is 
1 
17 
* : 
n 
12 ? 
* 4 
nn 
„* 
1 
58 
5 x 
2 
0 
. ft 
bo. 
us 
WW 
* 
"© 
bf 
11 
: & 
F 1 
v 
Jo 4 
s 
K 
by. 
$i * 
- 3 
* 
6 "HA 
— 
» 
Ts 
} ff. 
Wo 7 
9 1 
1 
1 
3 
[ $* 
1 
4 2; 
ff 
38% 
"i 
24 Wy 
WT. 
: BY 
-RB 
* 
4 
Fg 
Ks 
1 * 
+. WF 
34 
+48. 
f 
LY 
t 
+. *% 
« } 
boys 
xt 
if 
* 
. 
d 
* ud 
* ' 
, 8. 
v 
tr. - 
X 
1 
4,7 
ig 
15 
77 
is 
1 
f 1 
7 
5 
* 
» 
90 
2 
Ly 
uy” 
* 
2 
' 
F 
3» 
v 
x 
b 
* bi 
| 
'F 
f 
* 


— 


— 


8 - 
* 5 F * 66d. et 2 

Ve ern AE — . * EEO SIE O92 ri _ 

je hs. a ES — 0 2 


— . 4 * 1 
— A + * 2 * 
7 4 - 2 — * DEER Se Wo * 
©, FF bs tas He oo oO, 
. — 1 -- hath. 2« < hs > 1 9 K "a _ CEE 
. 2 f ep ene nn ” 6 a | r 
0 — — oy G v . 2 I 6 * 17 1 2X. - * W oi 2s "7 
4 $a * 50 & . l 2 4 _ OE 1 1 , _ = _ zur is TIS. C TG 223 2 — a a 
, — 3 1 ee : T7 7 4 . o + aft 8 WF 2 n * LE 32 — env So oo al 
blo y CLE, ACP 4 3 * — * * * ng 6 on a 6 A Sees Te 2 8 r _ . = = fas —— N 3 bl by _ 
5 oF , NN as A 4 * = T 8 . 7 L BEFL 4 Aid, pen. 3 - 85% =o -<; r * - 2 *D —— — — by — 5 — 
7 4 RH —» e . L = 222 — * 9 — . 5 1 8 | 122 ECT EE * a * = COLE =_— — 2 IC gy 
27 * as” | 3 rs” Wig, i oh? we 5 {ann of . PY N * 4 8 ESE on 4 EI ee WS >. . — — . 3 ee err 1 3 A535. = — = 2 DR —— — —— 0 i - 
+ q „ = 4s 5 — 4 os * * 3 . EW. * = 4 2 2 + $1 2 5 * REY A = 9 dons gs — — — — TG * * o l — 4 —— nate tmenyrren . Oe K + 
ka 2 4; 2 — — 3 K Ks 5 T 3 2 N 1 — I 1 Lb 1 12 — — — a FT Eames _—_ * — 1 RE he” - — IT Ing _ 2 — — ** 5 r - 
gtny 2 2 iS > — RL — 8 n 4 L * 7 : — _— ER * 8 A _ _ i & 
3 T 2 2 EDS ITS ay 8 — 5 p hs 
> 74+ l ks oy 


«* * — 
— — * 


FBI . — - l 
T 1 — 2 2 
.. . arty eres 


wax =o Zine. 
7 


: SSBB + 
+ _— ” hs 5 $4 4 a . * 
ö 
n TH —— + 
* 2 A "+ — wo 0 


—ů 


— 4 


2 
— —— ä — 
by 


. * 2 Tre 5" 
n 5 = er ** — way a 3 - = 6 cat WE 2 G 
* 3 wes 4 * — 27 zeae : _ i 5 2 * 
- - a = 5 3 r . 2 3+ 7: W — 1 22 A 5 1 1 1 4 
— 2 LT = \ - 


bi 1 _ - CIS — 
— — — wu _ _ "LE > q bo — — 2 
— a - > a K 5 „ = 
= — ky - he 3 — 1 = . — ＋ * 
I 1121 — — — Q — 
— — 2 18 = os — — * - = . — '®:: ET <4 age. -4 * 9 . ous, ne ˙ — 2 * 
g - 4 — A 1 1 5 * * — — Gd 2 2 5 5 P 
> 2 * - = IEES b Toe ons * I att — — — — ” * 0 „ . ER LS 
2 2 y Ly 1 3 . 4 6. 1 - n 4, b . ——_ 4 5 — 7 * — . - F 2 
S 22 WW ks 3 : Eg at no FAS uf 4 IN OY eee er 24 7 7 2 y - - * - 
HOVE. TITS ET MER. — . - — 8 3 : 4 * me 1 q 
r rs © 7 — 5 1 — ps i 2 . —— 


= — * 
— 22 


Td 


— 2 
— * KY 


4 


— —__ 4. IL 
1 — — x * 


e r —_— 


; , PIP _ — Chant 2 >> WR * 5 1 

n 4 r > Its — n — e 3 3 K.. ˙ Ne A I” — . b 2 

Dre ̃ arena Met” 28 4 3 2 7 4 - * * * „ — 3 r « . on 4 £2 Wn tn —— off —— 4 >> — = . 4 - "I — 
— , ——— thee Ie ore re ccc e A - ts 5 
. r . - 2 
- - > L F 
\ 
— 


8 
- 7. 


—— 
2... ²⁵˙—odC.sn 
* 


f 168 5 


no-infefiment! could be bikes til that was Nn. And, as to the cis 12 

ciſion in the 1718, the diſpute there was, Whether the bond was heritable 
or moveable quoad debitorem?' but here the queſtion | 1s ye, creditorem ; ; 
and theſe two do not always reciprocate. 


In the next place, as to the plea of the heir of line, That nothing 


is. conqueſt but ferræ, &c. it was anfivered : That our old laws in explain- 

ing the ſucceſſion in the conqueſt indeed mention only terre, tenenienta; 

| becauſe theſe are more generally the ſubje& of ſucceſſion, yet they no 
| where ſay, That nothing is went he but theſe : -and all our lawyers agree 
that an annuus reditus "is a feudum which either aſcends or deſcends, | ac- 
2 as it was conqueſt or heritage. With reſpect to the quotation 


from the uon. Attack. it proves nothing; ; for ſafitus is only mentioned 


there as the common eaſe ; but it does not ſay, Jofitus or not ſafitus makes 


any difference. Beſide, that word” cannot ſignify ſeafine, as it was not 


in uſe for ſome hundreds of years after the book was wrote; and it would 
be abſurd, if one who had purchaſed” lands happened to die not infeft, 
that that ſhould make any difference as to the rule of ſucceſſion. Craig 


ſays ſimply, # feudum Acqui ſier it, which holds whether the purchaſer | 
die before or after he is infeft. Starr; hib. 3. tit. 5. 1755 July 7. 167 5 | 
Robertſon. As to the obſervation from Crate, That nihil feudi nomine dig- 


namur, Gc. it is only intended as a deſcription of a ew feu; but 19 


no where ſays, if one poſſeſſed of lands which he had acquired dies unin- 
feft, that the ſame would go to his heir of line, and not to his heir of 
conqueſt. | Nor is it to the purpoſe, That bonds excluding executors go 
to the heir of line; as it is admitted that MS! is A but mb he- 


citable rights as Rr infeftment may! follow. 


The Lords found, That the bond i is. + heritable, al that the i fame er be- 
"long to "the betr 9 6 conqueſt. | on X 
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1 Elizabeth Toung, contra Door 22 


A Ser and Aunt to a Woman are admitted as Witneſſes « cum nota, 3 in pro- 


wing her Marri age, even 40 it is to be la Ire eng 1 8 Circum 


Frances. 


T- the proceſs at Mrs. 27 dung 8 inſtance lun the es, N the 


Commiſſars, for declaring her marriage with him; the libel conſiſted 


of two branches: 1mo, the actual ſolemnization. 26, Their being ha- 
bite and repute man and wife. Both which the purſuer was allowed to 


prove: in conſequence whereof, ſhe adduced her ſiſter and aunt as wit- 
neſſes for her, whom the Commiſſars admitted cum nota. Againſt this 
interlocutor, the Doctor preferred 4 bill of advocation on the following 
grounds: 1//, That women are not habile witneſſes, unleſs in particu- 
Jar caſes, where perhaps, from the nature of the thing, there is a penuria 


teſtium, and the truth cannot be diſcovered from others; but here there 
can be no penuria, ſince the purſuer does not pretend to bring the leaſt 
evidence of the actual ſolemnization, but reſts her proof avenarly on the 


habite 
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terms plainly. denoting, That the fa alledged is known not to a few peo- 


ple, but to a crowd or multitude of different perſons. 2dly, Theſe wit- 


neſſes ought to have been rejected, becauſe they ſtand in ſo near a relation 
to the purſuer; it being a fixed principle in law, That ſuch perſons are 
not to be admitted as witneſſes, becauſe, ob animi affectionem, ſeu ſangui- 
nis charitatem, they are juſtly ſuſpected of partiality. It is true, that 
near relations are admitted in proving the real act or ceremony of mar- 
 riage;; becauſe it is preſumed ſuch only are called on that occaſion; but, 
in the caſe of habite and repute, there can be no ſuch preſumption, _ 
_ Anſwered: If it is true, as is acknowledged, That near relations are al- 
ways admitted to prove the actual ſolemnization, much more ought they 
to be, received here, where it clearly appears all along by witneſſes, beyond 
exception, that it was intended by parties their behaviour as man and wife 
ſhould, for. reaſons of conveniency, be concealed and not divulged for a 
ſeaſon 3 conſequently, it is impoſſible the matter can be proved other- 
wiſe than by ſuch witneſſes as were admitted into their ſecrets ; more e- 
ſpecially, as it is not pretended that the proof ſhould reſt alone upon their 


evidence, but only that their teſtimonies may 'be brought in aid to concur 


with others who are unexceptionable, and whoſedepoſitions already emitted 
bear expreſs reference_to the preſence and knowledge of the witneſſes 


now in queſtion : and the defender ſeems to miſtake the caſe, when he 
pretends, that the purſuer lays the ground of her, proceſs upon habite and 


repute only ; ſeeing the chief medium ſhe founds upon is commixtion and 
repeated formal declarations (of which ſeveral inſtances were condeſcend- 
ed upon) acknowledging her to be his lawful wife, which is not only a 
preſumption, juris et de jure, of a previous actual marriage, but a conſent 
de preſenti, and ſo takes in all the requiſites thereof. It is certain, no ſet 
form of words is neceſſary or eſſential thereto, but that any deliberate 
conſent of parties to take one another is ſufficient to eſtabliſh. that contract; 
eſpecially if commixtion follows, a circumſtance that ſhows their conſent 
was ſerious: ſo that it is not eaſy to comprehend why relations ought not 
to be admitted in the preſent caſe; in like manner, as where the mar- 
riage is gone about by ceremonial rites. Indeed, where ſuch a contract 


is endeavoured to be eſtabliſhed by habite and repute, or notoriety, and not 


from any actual declared conſent, there the law will be more ſcrupulous 
in admitting witneſſes ; | becauſe, in theſe queſtions, there can be no penu- 
ry: but that does not apply to the point in hand. 1 

I be authorities quoted for the purſuer, were, lib. 4. fit. 18. decret. 
greg. 9. Maſcardus 4 prob. vol. 3. con. 1024. Ant. Gabrielus lib. 6. concluſ. 

11. Sanches De matr. lib. 3. diſp. 2 = FFF 
And, for the defender, gth February 1709, Forbes; Maſcard. De prob. 

concluſ. 1024. ; Huber. tit. De 1ſt. „„ „ 


Te Lords refuſed the bill of advocation. 


EE 


g 


. Ne CVIIL. 


habite and repute, which abſolutely exclude ſuch a ſuppoſition ; theſe 
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Eorge Waddell of Abovethethill diſponed certain lands to William d. 
3 41 his brother, with the burden of 3000 merks to the children of 
George Waddell his nephew, to be divided amongſt them, according to the 
| pep therein ſpecified ; and, amongſt the reſt, there was one in the 
ollowing terms: To George Waddell ſailor 800 merks, he coming home to 
receive the ſame. The faid George Waddell (fon to George the nephew,) 
to whom the ſum was left, outlived the devifer, but died abroad; where- 


upon a proceſs was brought at the inſtance of his executors, againſt l 


lan for payment of the 800 merks. © 
 Objefted for the defender : That the legacy was conditional, in caſe the 
Hater came home to receive the ſame. Anſwered : The meaning of theſe 


- A. 153-4 


words was none other but the better to ſecure payment to George, that it 
might not be loſt by retnitting it to hitn abroad; or perhaps it carried an 
admonition or invitation to him to come home. To itluftrate which, the 
caſe was put, That the teſtator had faid with teſpect to this legacy, he 
granting a factory to receive the ſame. Surely his death before the factor. 
was granted, would fiot have annulled the legacy, and no more ought his 
not coming home; ſeeing his executors. in His right may ſtill receive it, 
conform to L. 8 5. J. De ctondit. et demonſt. L. 48. F. De verb. obligat. 
© Replied : The words of the clauſe ate of the ſame import, as if it had 
\ faidto © In caſe he come home to receive the ſame ; for, 
in common ſenſe, as well as in law- language, the ablative put abfolutely 
has the force and effect of a condition; and the fuppoſed caſe, That the 
teſtator had adjected to the legacy theſe words, he granting a factory to re- 
ceive it, is no ways applicable to the preſent queſtion; ſeeing no other 
rational ſenſe could be put upon ſuch a clauſe than this, that the teſtator 
| was willing it ſhould be paid to George his factot, tho' he continued a- 
4 broad: but, in all cafes of this nature, reaſon and common ſenſe muſt be 
_ the guide, for explaining when a condition is underſtood to be meant, 
when not; and here no other meaning can be put on the words other 
than to imply a condition, the teſtator intended that his money ſhould not 
be carried out of the kingdom, and ſpent abroad, but to be enjoyed by the 
legator, in caſe he came home and lived among his ftiends : but, even if 
the intention was, 4s the purſuers alledge, the better to ſecure payment 
of the legacy, that it might not be loſt, or as an admonition to George to 
come home, ſtill theſe ſhow that the legacy was made conditional. 


The Lords found, That the legacy to George Waddell 2 1045 condi- 
tional, viz. in caſe he came home to receive the ſame ; and that he never 

' baving come home, the condition failed, and conſequently the legacy 
| was not due. ky" EG 
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Kemeth Urguber, Ge. Crediron, AartersofIVillm Dow 
5 glaſs of | lenberuie, contra Hlliam Forbes Truſtee for the 


fi 
- 


Are -Moveables and Bands aſſigned to one for his Ali ment, and declared not to 
bie affectable by his Creditors, arreſtable for the Aſigny's gebts prior to the 


A AArgaret Douglaſs diſponed to Glenberuie all her moveables, ſuch as 
472 houſhold-furniture, Cc. in which ſhe alſo aſſigned him to certain 
bonds to the extent of about L. 3000 Scots, burdening him with the 
payment of ſome legacies; and likewiſe ſhe provided, That any ſuper- 


« no ways areſtable or affectable by his creditors, any manner of way 
« whatſomever ; but all right, benefit, and intereſt, that might, or could 
« accreſce to him by virtue of the right, ſhe provided to him after her 
« deceaſe, for his neceſſary aliment and ſubſiſtance allenarly.” 
After Margaret Douglaſs's death, Glenbervie transferred the particular 
debts mentioned in the diſpoſition to William Forbes, as truſtee for himſelf, 
with proviſion to lay out the reſidue (after payment of the legacies,) upon 
ſecurity for his aliment in terms of the above clauſe. 5 


However, ſome of Glenbervie's creditors having arreſted the ſums in the 
debtors of the bonds their hands, infifted ina forthcoming ; in which it 
was pled for William Forbes the truſtee, That, as to the reſidue, Glenberwie 
himſelf was preferable, in regard that by the deed in his favours the ſame 
was declared alimentary and unaffectable by his creditors, which was at 
leaſt good againſt all thoſe whoſe debts were prior to the diſpoſition. 


power to ſecure moveables, ſettled in the perſon of their debtor, from the 


to belong to him, his heirs, executors, or affignies; and conſequently 
muſt be ſubject to arreſtments or diligence affecting the ſame at the ſuit of 


alimentary, and made unaffectable by his creditors ; in which caſe, hæret 
o/ſibus, it is unaſſignable by the party for whoſe aliment it is deſtined ; and, 
by the fame rule, cannot be affected by arreſtments for his debts, ſince it 
is for his natural ſubfiſtance the grant is made; and conſequently mult be 
ſubſervient to that purpoſe and no other. It is true, the nature of certain 


rights renders them alimentary, ſuch as ſervants fees, ſoldiers pay, ſalaries, 


be provided to one under that colour ; for the law will lay open the ſub- 
jects to the diligence of creditors, and void the fraudulent contrivance to 


likewiſe is the doctrine taught us by Stair, p. 375. Hence it is plain 


of moveables, it muſt be conſtitute as a yearly fund, to anſwer the intent 
of an aliment, and cannot exceed the meaſure of ſuch; therefore, as the 
| ſubjects 


« plus or benefit arifing to Glenbervie from the ſaid diſpoſition, ſhould be 


Anſwered for the creditors-arreſters; That it was not in the deviſer's - 


diligence of his creditors ; ſeeing the ſubjects were made his, and declared 


his creditors. No body doubts but a yearly fom may be granted to one as 


or the like; but a right to a great eſtate, or large ſums of money, cannot 


diſappoint them, pactis privatorum jure publico deregari nequeunt ; ſuch 


that principal ſums cannot be eſtabliſhed as alimentary, or the pſa corpora 
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ſubjects here are ** over per averſionem, they * lobt in Glenber. 
vie s perſon, unaffectable by his creditors” _ 

Replied for the truſtee : The benefit, after payment of the elde ; 
and other burdens, which Gienbervie will get by the aſſignation, amounts 
to a mere trifle, ſuch as would ſcarce be a reaſonable. aliment to him for 
one year, and, at moſt, only a moderate gratuity for the neceſſary trou- 
ble attending the management of the ſubject. In the next place, any per- 
ſon may grant a gift ſub modo, and with a quality, that will be effectual 
contra communes juris regulas: e. g. One may gift a ſum of money to a 
wife, which would fall under the jus nariti, conſequently affectable 5 
his creditors; and yet this may be prevented by adding a quality thereto 
for the will of the donor muſt always be the rule a, which the gift is to 
be regulate ; ſo that it muſt either take my as e or 1 ws no ack ay” 


. N gulſfue rei Jug alfa, FE. „ 5 | 1 


"The Lords rind, 1 the refidue IE 
cllared to be alimentary and unaſfectable „ Glenbervie's creditors 
nut be affected by the Prirſuers af arrg ments e 4 FR 18687 0 the 72 
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reenber' 231738. 
Kine Farl of Aberdeen, with the Creditors of S0 
of Blair. VVV 


An e 505 not « fall We the Death 5 he beate in 12 55 Hd it (war 
laid, but may be a Ne 1 the Jubjedt i tin medio. e 
TI E Earl being creditor; 1905 Scor FP Blair, uſed ons EIT in the | 
hands of William Blair bis ſon, and , thereupon brought a forth- 
coming againſt him, in which ſome procedure was had; thereafter, 
William died, who being ſucceeded by Hamilton Blair his. brother, the 
Earl inſiſted in a transference againſt him; in which compearance was made 
for the creditors of Mr. Scot, who produced an arreſtment uſed for them, 
in the hands. of Hamilton Blair, * 5 he ſucceeded to his brother; and 
objected, That the Earl's arreſtment periſhed hy the death of William ; ; fo 
that no decreet of forthcoming could now follow. thereon. ..' _ 
Anſwered for the Earl: There is no other legal method known by which 
a moveable debt can be taken in execution of à decreet, or applied in pay- 
ment of a creditor, but by an-arreſtment and proceſs of forthcoming found- 
ed thereon ; and, if an arreſtment. did import no more but a perſonal pro- 
hibition upon the debtor, it is not eaſily conceived how the perſonal pro- 
hibition, while it is not contemned, ſhould eſtabliſh a right in the arreſter, | 
It is certain, an inhibition, which is but a perſonal prohibition, gives no 
action to the inhibitor, while it is not counteracted; conſequently, an ar- 
reſtment 1s not a ſimple e upon the party, in whoſe hands it is 
uſed, to pay; but it muſt further give ſome right to the arreſter, which 
is the foundation of a forthcoming. With reſpect to the particular effects 
whereof, it was obſerved, T hat, as an arreſtment of a debt (which is 
tlie Aden of the preſent e gives the arceſter an action for pay- 


ment; 


— 


„„ 
ment; fo it is equally certain, that a creditor cannot attain that end, with- 


arteſtment is not a ſimple prohibition, which may be the foundation of a 
reduction, if it is contemned, but that it gives a right, ſince there is no 
inſtance in law where a petitory action is competent, hut where there is 
a right upon which it is founded.  2dly, It is equally. eſtabliſhed, an ar- 
reſtment gives a preferable right upon the debt arreſted by its priority, 
which is inconſiſtent with the ſuppoſition that it is only a orien” prohi- 
bition, and eſtabliſhes no right in the arreſter : a perſonal prohibition, 


bition made by the ſame authority at any after period: e. g. An inhibition 
uſed to-day, and one uſed ten years hence, if the debtor in the mean 
time neither ſells his lands nor incumbers them, will have the ſame effect 


ment, which, from the moment it is laid on, gives an action, and a pre- 


'arreſter. But, zahy, What puts the point beyond doubt, is, That, ſuppoſe 
a debt to be aſſigned, and the affignation not intimate, a creditor of 
the cedent's arreſting, will be preferred to the aſſigny, afterwards in- 
timating his aſſignation. Now, if the arreſtment was but a prohibiti- 
on, What colour could be. aſſigned for this preference? 4:hly, It is 
upon the ſame principles, That, if the debtor, for payment of whoſe 
debt the arreſtment was uſed, happen to die, and another creditor of his 
ſhould confirm the debt as executor-creditor, whereby, if the arreſtment 
were not in the caſe, he would denude the bereditas jacens, and eſtabliſh 


intimate in the defun@'s lifetime; yet the arreſter is preferable, which 
it is impoſſible can be ſupported, if an arreſtment were but a perſonal 
prohibition ; for the confirmation is no contempt, tis no deed; neither of 
the principal debtor, nor of him in whoſe hands the arreſtment was laid; 
tis but a ſtep of diligence allowed by the law to the co-creditor ; but, 
when an arreſtment is confidered as giving right and a preference, it fol- 
lows, that the after-diligence of the executor-creditor cannot exclude it. 
And, if this is the caſe, That an arreſtment creates a right in the arreſter, 
tis not eaſy to be conceived upon what principles this right, and the action 
thence arifing, | ſhould become void by the death of the defender. Tis an 


tion; but 'tis equally eſtabliſhed, That an action rei perſecutoria, is as 
competent againſt the heir as againſt his predeceſſor, and an action of 
forthcoming is in no ſenſe penal. e 3 
Replied for the creditors of Mr. Scof : The doctrine, That an arreſt- 
ment falls by the death of the perſon in whoſe hands it is uſed, is a point 
clearly eſtabliſhed by all our lawyers ; particularly, Lord Starr, lib. 3. 
tit. 1. lays it down as a principle, © That arreſtment being a perſonal 
* prohibition, uſed againſt him in whoſe hands the arreſtment was made, 
« if he die, it is not extended to his ſucceſſors ; but they may diſpoſe of 
* the goods or ſums arreſted, unleſs it be renewed in their hands in the 


ing to heritable rights, as arreſtment doth to moveables ; but, tho' the 
* debtor, whoſe goods or ſums were arreſted, die, the arreſtment ceaſeth 
e not, &c.” Where the learned author juſtly diſtinguiſhes betwixt the 
death of the common debtor, and the death of the perſon in whole 
ha 1 | hands 


out the intervention thereof: hence it would ſeem to follow, That the 


while it is ſubmitted to, can be no ſtronger than another perſonal prohi- 


_ againſt an alienation made after both. This demonſtrates that an arreſt- 


ference, is not a ſimple perſonal prohibition, but eſtabliſhes a right in the 


the right in his perſon as effectually as if the debt had been aſſigned, and 


eſtabliſhed rule, That penal actions don't tranſmit, unleſs after litiſconteſta- 


e ſame manner as an inhibition, which is alſo a legal prohibition extend- 
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bands the arreſtment was uſed, the arteſtment does not periſh by the 


death of the one, becauſe it is not directed againſt him, but againſt the o- 


ther, whois inhibited to pay what is in his hands, until the arreſter be fa. 


tisfied; and ſo far it agrees with an inhibition, that it is a petſonal prohi- 
bition, but it differs in this, that the effect thereof does not ceaſe by the 


death of the common debtor; a diſtinction which ſeems to have been eſta- 
bliſhed the 20th of January 168 1, Riddell. Both of them are only per- 


ſonal diligences, but neither gives properly a right to the ſubjects belong- 
ing to the common debtors. Heritages are only carried by adjudication, and 


inhibition is calculated ſoly for preventing alienation: in the ſame manner, 
arreſtment is allowed to prevent the common debtor from running off with 


his effects, before they can be decerned to belong to his creditors : ſo that 


the forthcoming is nothing elſe but an adjudication in mobilibus, and the 


arreſtment, the interim remedy, anſwering the end in moveables, that an 


inhibition does in heritage; nor is there any reaſon for giving it a ſtronger 
effect than what is allowed to. the other. This doctrine is likewiſe laid 
down by ſeveral other lawyers, and not a little confirmed from this conſi- 


deration, That it does not appear ever the point was ſo much as debated. 


As to the argument urged for the Earl, That an arreſtment muſt be ſome- 


thing elſe than a perſonal prohibition, it was anſwered, A ſecond arreſter is 
preferable to the firſt, if he obtain the firſt deereet of forthcomipg, which 
is incompatible with the Earl's plea; and, if an arreſtment gave any right, 


| ſuch as a decreet of adjudication or forthcoming, there is no reaſon why 
it ſhould preſcribe ſooner than forty. years: neither is it inconſiſtent with 


the notion of an arreſtment's being only a perſonal prohibition, that they 
are preferred according to their dates; for, ſuppoſe one is laid on to day, 
and another half a year after, and both arreſters are inſiſting for a decreet 
of forthcoming, is it not agreeable that in pari caſu he who uſed the firſt 
diligence ſhould be preferred? And there is this good ground for -prefer- 
ring the firſt arreſter, That it was his diligence which preſerved the ſub- 
ject in medio, otherwiſe the common debtor might have got payment from 
his debtor during the half year that interveened betwixt the date of the 


firſt and ſecond arreſtment : it is ikewiſe confiſtent with this doctrine, that 


arreſtments are preferred conform to their dates, in a competition with aſ- 
ſignies, according to the dates of the intimations of their aſſignation; for 


an affignation to a perſonal debt heing only a perſonal right, the cedent's 


debtor is not obliged to know of any private aſſignation the cedent has 


made, until it be intimate to him; and therefore, until then, he may 


bona fide pay the old creditor, who, till the intimation, is conſidered as 


the proper creditor. An arreſtment has the ſame effect, namely, to put 


the common debtor's debtor in mala fide to pay him; but then, that an 


arreſter is preferred to a prior aſſigny, who only intimates his aſſignation 


after the arreſtment, ſeems to have been wiſely introduced by our law to 
prevent the hazard that there was of antidating ſuch latent deeds, And, 
/aſily, As to the obſervation, That an arreſtment is preferred to an execu- 
tor-creditor confirming the debt, it was anſwered, The preſent queſtion is 


only, whether it periſhes by the death of him in whoſe hands it was laid on, 


ſeeing it is admitted the common debtor's death does not alter the caſe ? for, 
as he 1s only called for his intereſt, the calling his ſucceſſor is ſufficient ; and, 
as the inchoat diligence againſt the perſon in whoſe hands the arreſtment 
is uſed, may be thus carried on; the arreſter will be preferred to the o- 
ther creditors of the common debtor, who ſhall confirm the ſubject ; be- 

| : cauſe 


> „„ 
cauſe that is only a new ſtep of diligence for affecting their debtor's means; 
and, as his death does not alter the arreſter's diligence, the executor-cre- 
ditors can be in no better caſe after their debtor's deceaſe, than they would 
have been in by uſing a ſecond arreſtment; in order to affect their deb- 
tor's means, in caſe he had heen alive; for the ſums. arreſted are indeed 
in bonts defuncti, but affected by a prior arreſtment that is not altered by 

the common debtor's death; whereas, from its nature as a perſonal pro- 
hibition, it periſhes with the perſon in whoſe hands the arreſtment was 
uſed, he alone being perſonally inhibited thereby. EE, 


> — He EEE SS TE + * 
hy. Co D x — 7 By 
r 8 
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15 The Lords found, 7 hat the arreflmen f does not die with the. perſon in 
wuboſe hands it was uſed, but may be made effettual againſt his heir by a 
5 Forthcoming, the ſubjett being in medio. 3 N 
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Competition, John Nielſon, &c. with Murray of Brughton, 
Kae. Creditors of John Gordon of Kirkonnel. 


5 If a common Debtor grants ſeveral Infeftments on his eftate before he is infeft, 
and thereafter tales infeftment, bis Creditors muſt be ranked thereon accord- 
ing to the Priority of the Dates of their Infeftments. 


P the ranking of the creditors of K:rkonnel, Gordon, the common debt- 
or having granted ſeveral infeftments before he was infeft, the queſtion 
occurred, Whether his infeftment would bring them in all pars paſſe, 
or if it would accreſce to prefer the creditors according to the dates of 
their infeftments? EB ris cher we og Re Oe 
For John Nielſon, and thoſe who had the firſt infeftments upon the e- 
ſtate, it was argued : That, ſo ſoon as the common debtor was infeft, the 
ſame behaved to accreſce to them, each in their order, in the ſame way as 
if he had been infeft before granting any of the precepts; to make out 
this, it was neceſſary to examine the nature of the jus ſuperventens, and 
what effect is given to it in law. One diſpones an eſtate of which he is 
not proprietor, and the purchaſer ſtands infeft, thereafter -the ſeller ac- 
quires a compleat title to the ſubje& : our law ſays that there is no neceſ- 
ſity for a ſecond diſpoſition ; nor indeed ſeems there to be, from the na- 
ture of the thing; the purchaſer has the conſent of the proprietor for- 
mally interpoſed ; the ſubject is delivered to him, and this is all that is 
neceſſary to transfer dominion. If then there is no neceſſity of a ſecond 
diſpoſition and infeftment, after the common author has acquired the right 
himſelf, which cannot be diſputed, otherwiſe their would be no ſuch 
thing as jus ſuperveniens ; it follows, that the creditor firſt infeft muſt be 
preferred ; becauſe guoad the common author, who cannot plead the de- 
te& of his own right, the creditor's infeftment is unexceptionable a prin- 
cipio. The common author thereafter can no more effectually deprive 
the firſt creditor of his poſſeſſion, and deliver the ſubject to another, than 
if the property had been his before granting the firſt infeftment ; and the 
ſecond creditor, who has nothing to. plead but upon ſuppoſition that the 
common author is proprietor, cannot .object againſt the firſt creditor's 


right, 


right, detived from the ſame ber, In a word, whether the common 
author's title, at the date of the infeftments flowing from him, was un- 

exceptionable or not, or if he had no title at all, is all the ſame thing with 
reſpect to rights derived from him; the creditor who gets the firſt infeft- 


an abſolute diſpoſition with infeftment to the ſame ſubject from the common 
author, the ſame rules muſt govern that caſe; for, if they were to be 


common property, which would never 89 down... See L. 72. rei vind. 
only be validate the moment of his infeftment, and could only be effectual 
ſame manner as if Gordon had no title to the eſtate, it -not being ealy to 
: had diſponed with abſolute warrandice, of which there is no doubt, when 
the queſtion occurs. betwixt the author and one ſingular ſucceſſor; but, 
| ſolute warrandice, competent to the firſt, being merely perſonal, cannot 
_— right, and, when conſidered as a perſonal one, inferrin 
was veſted; could be denuded ; or that a real right could be conſtitute, 


before he had any himſelf: fo that, to ſuppoſe the other creditors infeft- 


ſeems abſurd that any infeftment flowing from Gordon can be effectual, of 
a date prior to his own ; of courſe, they muſt all be preferred equally, as 
if granted of the very date of the common author's infeftment. See 


L. 11.5 2. De pign. et bypoth. Voet. tit. qui pot. in pign. Stair, 7.367. 


3 3 176 1 


ment, tho he. may be unſecure as to third parties, is abſolutely ſecure with | 

regard to his author, and all thoſe deriving right from him. | 
The preſent queſtion is a competition among creditors z but let us 5 
oſe it were a competition among purchaſers, who had each of them got 


preferred pari paſſu, the ſubject behoved to be found a commonty, or 


Stair, tit. Diſpoſt. F 2.; 16th January, 1663, tenants of Kilibattan. 
For Murray of Bru . 885 &c. it was contended: That all the competing 
infeftments being null, until the common author was infeft, they could 


from its date; ſo that they muſt all come in pari paſſu, as if one infeft- 
ment had been taken for the whole; ſeeing the whole were void in the 


conceive how his. infeftment could operate retro in favours of the firſt in- 
feftment, all the interveening ones being | ſo many mid-impediments to the 
retroactive virtue of his. By the operation of the law, a right ſuperveen- 

ing in the author's perſon accrues to his ſingular ſucceſſor, to whom he 


where he had diſponed the ſame ſubject to different perſons, for onerous 
cauſes, he is equally lable-to all of them to make it good; and the ab- 


be more effectual toward conſtituting the 'real right, or accretion of the, 
ſame, than that which is competent to the ſecond ; the title of both is 


an obligation upon the author to make good the real right, both are upon 
a level. It is impoſlible to imagine that the common author, before he 


ments good from their date, were filius ante patrem; conſequently, it 


The Lord found, That the creditors ought fo be ranked according to the 


priority of the dates of their * eftments, — that their 
author was not infeft. 


Ne CXII, 


January 10. 1739. 


; Bye as Wesen, and Colvil a: Brunton, contra Gardver 
N N orthtarrie. G 


Ji 


One may decede 7/4 Fafts and . to a — betwixt nun, ee 
, ee without Jgning the OR 


7 Nr WR incloſed ; A piece of muir, which his two o neighbours, 
Cairntown and Brunton, alledged they had been immemorially in uſe 
to paſture, he, in order to ſettle their Arens wrote a letter to both 
of them, ſignifying, that the propereſt way to adjuſt their marches, was 
to refer the affair to an arbiter, whom he named. To this Carrntown re- 
turned an anſwer, declaring he was pleaſed with the propoſal, and that he 
had likewiſe ſpoke to Colvill about it, who agreed to the ſame; in conſe- 
quence whereof, the arbiter came to the ground, and aſked the parties, if 
they had agreed to the ſubmiſſion ? to which all the three anſwered, That 
they had bound themſelves by mutual letters to ſtand to his determination, 


touching the marches and boundaries referred to him; whereupon the 
arbiter took the depoſitions of the witneſſes adduced for each of them, 


and thereafter pronounced his decreet-arbitral, finding Carrntown and Brun- 


ton had a right to paſture on the muir, and ordaining Northtarrie to open 


a paſſage in his dyke, in order that they ſhould have acceſs thereto ; after 


which, a decreet having been likewiſe obtained before the Sheriff againſt 


 Nerthtarrie, to implement the decreet· arbitral, he ſuſpended, inviting, 
_ amongſt other grounds, on this objection, - That the decreet-arbitral was 
void, as Colvill, one of the parties, had not ſigned the letter agreeing to 
ſubmit; ſo that it could be conſidered, with regard to him, in no other 
view than a verbal ſubmiſſion. \ 


: 


The A Dirk ſuſtained the Objeftion 850% the 3 in queſti on, 
that it proceeded upon a verbal ſubmiſſion, as to the right of lands, 
in ſo far as concerned Thomas Colvill, one of the Porties; 3 and 
eds nd . 


* 
{ 


But, upon a chiming petition, and anſwers, the Lords found the 
' decreet-arbitral was binding upon Thomas Colvill, in reſpec? of his 
among and — WI . er the Arbiter. 85 


* ; 
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Competition, | Daniel Forbes with 4 
A Sum due by promiſſory Note is arreflable, tho it is inderſed for Value. 


 DArrick Crawfurd merchant in Edinburgh, granted a promiſſory note 
to Robert Gordon, payable to him or his order, which came, by pro- 
greſs, in virtue of indorſations for value, into the hands of Daniel For- 
: ce and Mr. Innes being creditor to Gorden, arreſted the ſame in Mr. 
Crawfurd's hands; whereupon a competition enſued. betwixt them. 
It was pled for Daniel Forbes: That it was a privilege, amongſt others, 
competent to bills of exchange, That ſums due thereby could not be ar- 
reſted for the debt of the perſon to whom they were payable in prejudice 
of the indorſee, and which obtained with us, becauſe the ſums were not, 
by the form of the writing, payable ſimply to the original creditor, but to 
him, or his order; ſo that the debtor, by any ſuch writing, could not, 
with certainty, know. to whom he was debtor, until the bil did appear; 
and conſequently, till that time, no arreſtment could affect the ſums there- 
by due, without deſtroying the nature of theſe writings, and introducing 
_ confuſion in trade. It is true, that the note in queſtion (if the form is 
only to be conſidered,) is not properly a bill of exchange, as indeed nei- 
ther are our inland- bills or precepts; yet, in reality, it is of the ſame 
import; it is an obligation payable to a creditor, or his order, which 
paſſes from hand to hand by indorſation; fo that the debtor does not, the 
next moment after it is out of his hand, know who is his creditor, the 
laſt of twenty indorſees being the perſon, perhaps, who will make the 
_ firſt demand: and, if it be granted, which cannot be denied, that ſuch. 
notes paſs by indorſation, it muſt be a neceſſary conſequence. that the mo- 
ney therein contained is not arreſtable for the debt of the perſon whoſe 
name ſtands in the note, no more than for the debt of any indorſce who 
may have purchaſed the ſame for value; and, as we have conformed our- 
ſelves to the law of nations, with reſpect to the indorſations of promiſſory 
notes, as well as bills of exchange, there is no reaſon hoon Mica not 
allow the ſame privileges to the one, as well as the o tber. 
Anſwered for the arreſter: It has always been underſtood, that the 
privileges of being exeemed from compenſation, arreſtments, and, gene- 
rally, every other clog, except what appeared upon the bill itſelf, was on- 
ly the privitege of bills; and, in ſeveral deciſions, theſe privileges have 
been denied to promiflory notes, for this reaſon, that they are not bills 
of exchange: - fo that now the nature of promiſſory notes is generally 
believed to be ſettled on the ſame footing as any other obligation. 
And it is a miſtake to ſay, That the courſe of trade requires the extend- 
ing the privileges of promiſſory notes; ſeeing commerce, betwixt one 
nation and another, is not carried on by theſe. It is true, a great deal of 
inland buſineſs is carried on in that manner; yet conſuetude, in the caſe 
of an id trade, is not of the ſame force to overturn the ſtanding law, 
as an uf erſal cuſtom in foreign dealings; for foreign trade muſt be re- 
gulated by the general practice which conſtitutes what is called the 25 
i 0 
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of nations, and to which the municipal law muſt conform; but, where 
ſubjects of the ſame country deal together, they being ſubject to the mu- 
nicipal law, ought not to be favoured in debording from the known eſta- 
bliſhed rules; hence it is, that bills are intitled to many privileges, which 
no other form of obligation in uſe amongſt the ſubjects of this country are 
intitled to, but which ought not to be extended to any other writing. 
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Helen, Archibald, &c. Douglaſſes, | againſt Sir Jobn Doug laſs 
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Atfim fir Aliment, | at the Inflance, of younger Chi Idren againſt their elder 
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| 8 R Wilkam Douglaſs having died without making any proviſion in fa- 
D yours of his younger children, they intented an action againſt Sir ohn, 
their elder brother, for aliment, upon this ground, That he poſſeſſed an 
opulent fortune (about 500 a- year,) deſcended to him from their common 
father. In ſupport of this, it was obſerved for the purſuers, That the de- 
fender, as heir to his father in ſuch an eſtate, is obliged to aliment them, 
in like manner as the father was, conform to 24th of January 1663, We- 
derly ; 8th of January 1663, Lady Otter; which proceeded on this prin- 
ciple, That the obligation to aliment, which lay on the defun&, does de- 
ſcend againſt his heirs, and is competent to majors as well as minors, as 
the Court always found; particularly, 25th Tuly 1705, Aiton; when it 
appeared ſuch were not i a condition to aliment themſelves, which is the 
caſe of all the purſuers in this proceſs; and therefore action ought to be 
' ſuſtained for aliment bygone, fince the father's deceaſe, and in time co- 
ming, until they ſhould be able to provide for themſelves. Neither can 
it afford any objection, that the purſuers have been maintained part of the 
time fince their father's deceaſe by their friends, as the favour was not in- 
tended to be done to the defender ; conſequently, the benefit thereof ought 
not to accreſce to him. 1 . VVK 55 
Pled for the defender: He did not controvert but brothers, ſucceeding 
to the eſtate of a common father, are by law bound to aliment their young- 
er brothers and fiſters ; but then that obligation laſts only till majority. 
A father is bound not only to aliment his children, but to educate them to 
ſome calling, in order to put them in the way of maintaining themſelves ; 
if he does not do this, he will be bound for aliment, even after majority, 
| becauſe of his negle& ; but a brother is under no ſuch obligation, he is 
not bound to put his brothers and fiſters to apprenticeſhips, or to give por- 
tions to his fiſters; and therefore, if, after majority, they are not infirm,” 
their elder brother may be called cruel, if he leaves them to ſtarve, but 
there is no law to compell him to aliment them further. 249, Admitting 
he is liable for the purſuers aliment till majority, unleſs he has no other 
defence, he further ſays, That perſons liable in aliments are to be taken 
in a certain order; firſt, the father, ſuper jure nature ; and, if 5 in- 
+ digent, 
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digent, the mother is bound to maintain the children, if ſhe be in a 


vil law, grandfathers and grandmothers; beyond this, aliments are not 
due ſuper jure natur: a brother is bound in conſcience to maintain his 


obligation does not ariſe from the ſame ſource, becauſe a brother has no 
hand in bringing his brother into the world, it ariſes ſingly from filial du- 
ty, by which a ſon, in reverence to his parents, ought not to ſuffer their 
children to ſtarve; a brother then being purſued in a proceſs like this, 
has a ſort of beneficium ordints, if not diſcuſſionis, that, if he can point out 


. poſſeſſion. Againſt which, it was chjected, That Sir George being Popiſh, the 


1 58 1 


Condition, which ariſes likewiſe from the law of nature, and, by the ci- 


brothers, to which duty the law has added a poſitive command; but the 


one liable in aliment by the law of nature, and able, he can only be lia- 
ble in ſuo ordine: now, Lady Douglaſs, their mother, is able, ſhe having 
2000 merks per annum of jointure off the defender, and L. 150 yearly 


— 


more, in property. |) 


De Lords found the defender, Sir John, Douglaſs having ſucceeded to 
"© tis father in a conſiderable gate, 1s primary liable to aliment his 
younger brothers and fifters unprovided ; and found the males have no 
claim to be alimented by their brother after majority; but that the fe- 
muas are mtitkd to be alimented till marriage; and found, That, in 
% far as they have been alimented by their friends, they have no claim 
ee ee de 
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Hen Sidney of London, againſt Sir Robert Maxwell, 


1. Ohection to Deeds granted by a Papiſt on the 26th af 169 5. 2. Engliſh -- 
' » promiſſory Notes and bills, payable on Demand, do not bear Annualrent un- 
til the Demand is made by proieſting. ck 
g having tight to a bill and three promiſſory notes granted in England, 

by Sir George Maxwell of Orchardtown, to Moriſon of Preſtongrange, up- 
on which adjudication had been laid againſt the eſtate of Orchardtown, after 
Sir George's death, brought a proceſs of maills and duties, in order to obtain 


granting the deeds was in prejudice of his Proteſtant heir, as tending to 
carry off the eſtate from him, contrary to the above act of Parliament; 
and, altho they bear value received, yet, by that law, they are held gra- 
tuitous, unleſs the granter declare the ſame were for value. 
Anſwered : The Scots act cannot regulate deeds done in England. 246, 
It only concerns gratuitous deeds, or diſpoſitions in prejudice of their ap- 
parent heirs, and the benefit they may have by ſucceſſion to the ſaid Popiſh 
perſons; but neither the words, nor intention thereof, ſinterdict Papiſts 
from trade or commerce, or from borrowing of money, and contracting 
debt. CCC OI BORE NT +4 A oro $614" 37. 
Replied to the firſt:  Qyocad. the ſolemnities of writs, the locus contra- 
dus is the rule; and, if the uſual ſolemnities of the place where the 
deed is execute be adhibite, it will be probative ex comitate every where; 
upon which foundation it is, that promiſſory notes, granted in England, 
| are 


* 
* 


: C 


ate probative here; but, with reſpect to the quality of the perſon, his 

capacity to diſpoſe of his real eſtate, the laws of the country where it is 
ſituate is the only rule, wherever the party himſelf may happen to ſojourn 
or reſide, there is no place for what the Doctors call comitas in ſtatutis per- 
ſonalibus, eſpecially where ſuch laws are prohibitory; ſurely it would be 

abſurd to ſuppoſe a Scots Papiſt could get free of the act by going abroad, 
and what the defenders now plead for is ſupported by analogy : thus, an 
eſtate in Scotland cannot be diſpoſed of on deathbed, altho' the deed ſhould 
be execute in England or Holland, where no ſuch law obtains. 
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In the next place, it was objefed : That the adjudication is void, as be- 
ing led for annualrents of the bill and promiſſory notes, bearing to be 
payable on demand, and no evidence, by proteſt or otherwiſe, that any 
demand was made in Sir George's lifetime. 
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Anſwered : Tho there is no ſtatute enacting, That promiſſory notes 
ſhall bear intereſt, yet, by the act 3710 et quarto Anne, which extends the 
privilege of inland bills to promiſſory notes, it is declared, That, in any action 
thereon, the plaintiff ſhall recover his damage and coſts of ſuit, in which 
damage is always included the intereſt of the value acknowledged to be 
received by the note, in the ſame way as in bonds, for double of the ſums 
received, wherein no intereſt is covenanted for; and, altho' the notes be 
payable on demand, there was no need to make any, as they bear value 
received; becauſe it is the debtor's being poſſeſſed of the money, and the 
creditor's wanting the uſe of it, that gives riſe to the damage. 
 Rephed : By the foreſaid act of Queen Ann, it is apparent, that inland 
bills don't bear annualrent, unleſs proteſted within the time limited; there- 
fore this bill, which was never proteſted, cannot bear annualrent, and much 
leſs can the promiſſory notes, which, at moſt, are but in the caſe of inland 
bills, bear any intereſt, ſince they never were proteſted : but it was unne- 
ceſſary to enlarge on this head; ſeeing the Lords had the ſame queſtion 
under their conſideration this Seſſion, in the caſe Murrays contra Mur- 
rays; Where they found that an Eng/i/þ promiſſory note, not proteſted, 
did not bear annualrent. eee | 
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The Lords repelled the objeftion of Sir George's being Papiſt ; and, as to 
| the pluris petitio, they found, That the intereſt before the citation was 
not due; and therefore muſt be firuck off, 


No cxvl. 9 D e February 21. 1739. 


David Clelland Painter in E dinburgh, contra Stewart James 
| Mackenzie of Roſeball. © 8 
. Servitude, how it may be conflituted. 
R bert Cunningham of Anchinharvie being proprietor of a houſe and 
yard in Edinburgh, did, in the year 1677, diſpone part of the houſe 
to Sir George Mackenzie of Roſeball, whereupon he was infeft that year. 
Anno 1681, Anchinharvie diſponed that part of the houſe and yard 
which he had reſerved to himſelf to James Gray of Warriſton, and Eliza- 
beth Cunningham his ſpouſe, in liferent, and to Robert Gray their ores 
TR | | , 2 2 | on 


n 


= ſin, in fee, but with! a ſervitude upon the foreſaid yard, in favours of Sie 
| George Mackenzie's lodging; which, by a marginal note in the diſpoſition; 
1 woas conceived in the following terms, via. And it is hereby ſperially 

== . provided, That it ſhall not be leſome to the ſaid James Gray and: his 

| . forefaids to build upon the yard of the ſaid houſe, in prejudice of the 
t lights of the ſaid Sir George Mackenze's gallery.” 


Upon this conveyance, Eligaberb Cunningbam, and her ſon Robert Gray, 
obtained a charter from the Magiſtrates,” anno 1692, wherein the ſervitude 
was expreſſed in the following terms; vis. Cum ſervitudine ſuper: dictun 
Hortum non adificandi, nec luminibus porticus dicti Domini Georgi: Macken- 
ie officiendi. - And this clauſe was repeated in the two different ſaſines fol- 
lowing thereon, in favours of Robert Gray, the one in the 1692, and the 

other in the 1705. Robert Gray, in the year 1710, diſponed his part 
of the ſaid tenement to one Donaldſon, who thereupon was infeft baſe; 
and from him it thereafter paſſed into different hands, until it was convey- 
ed to David Clelland; but none of theſe conveyances, from the 1710, 
made any mention of the ſervitude. Clelland;' apprehending that, by the 
ſtate of his rights, nothing elſe was intended but a ſervitude, ne luminibus 
officiatur, prepared materials for building a little houſe. or tofall in the ſaid | 
caarea, which he alledged would not prejudge the lights of the dominant 
1 tenement; but, before he began to build, he was ſtopt by a ſuſpenſion, 
obtained by Stewart James Mackenzie, to whom Sir George's part of the 
%%% Tf ß 
For the 10 ſpender it was argued: That a real ſervitude may be conſti- 
tuted by any writ granted by the proprietor of the ſervient tenement; and, 
if poſſeſſion follow, it will be effectual againſt all the ſucceeding proprie- 
tors thereof: ſo that, if Auchinbarvie, or his ſucceſſor Gray of Warri/ton, 
had granted an obligation to Sir George not to build upon the yard in que- 
ſtion, nor to prejudice his lights; and; had poſſeſſion followed, the ſer- 
vitude would have been effectual. 20, It is as ſtrong and unexception- 
able a method of eſtabliſning ſuch ſervitude as any, to ingroſs it in the 
infeftments of the ſervient tenement; ſeeing, in ſuch a eaſe, neither the pro- 
prietor, nor any purchaſer from him, can miſken the ſervitude with which 
his right is burdened; and there can be no doubt of its being real, when 
it is a quality of his feudal right to the ſervient tenement. Nor can it 
create any difficulty, that the diſpoſition by Auchinbarvee to Marriſton con- 
tains only a ſervitude not to prejudice the lights of Sir George's gallery; 
and that the charter contains one more extenſive, ſcil. non ædificandi; fince 
it would be new to maintain, that a burden could not be impoſed upon the 
voaſſal's right, which he was not formerly ſubjected to, without a ſeparate 
_ antecedent. warrant in writ. No. doubt, the vaſſal is not bound to accept 
of a new charter, diſconform to his former rights, as the law has given 
him remedies to compell the ſuperior to grant him charters agreeable to 
his former infeftments; but, if the vaſſal agree to accept of a new char- 
ter, with greater burdens than were contained in the former, he is tied 
thereby, and his accepting thereof in that manner is a legal proof of ſuch 
agreement, as much as if he had ſubſcribed the charter, which is under- 
ſtood to be a mutual contract, whereby both the vaſſal and ſuperior are 
bound: nor can the vaſſal otherwiſe get the better of thoſe burdens, than 
he could get free of the obligations he had come under in a mutual con- 
tract, by proving fraud, force, error, Sc. Are not the preſtations upon 
the vaſſal every day changed at the renovation of their charters, additional 
5 g feu- 
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ſeu- duties, and other burdens impoſed? And, did ever any body dream 
that ſuch clauſes were reducible, becauſe they were not contained in the 
procuratory, or other warrants upon which the charter proceeded ?* Such 
doctrine would produce many bad conſequences both to the ſupetior and 
vaſſal; wherefore, as Elizabeth Cunningham and her ſon accepted of a 
charter, ſubjecting their tenement to the ſervitude therein mentioned, nei- 
ther to build upon the yard, nor to prejudge” the lights of the ſuſpend- 
ers tenement, it muſt bind them, ſuppoſe, by the former rights, no ſuch 
%% CTT. TRTIELLS 


tg ' ) | 
Neither can it afford any objection, That poſſeſſion. has been had by 

| ſubſequent conveyances, wherein no mention is made of the ſaid ſervi- 
tude; for; as it was once regularly conſtitute by Robert Gray's infeftments, 
he could not, in the 1710, diſcharge his tenement thereof; nor could he 
lawfully- convey the fame, as freed of the ſervitude, to Donaldſon ; and 
this muſt hold the more forcibly, as it became a quality of his feudal 
right to the yard which could not but be known to his ſucceſſors. Be- 
fides, it would be a ſhort way of extinguiſhing real ſervitudes, if the pro- 

prietor of the ſervient tenement could free it by a conveyance, without 
expreſſing the ſame; 2dly, The right to the houſe ſtill reſts on Gray's 
infeftment, which expreſsly contains the ſervitude in queſtion (there being 5 
none other poſterior thereto, but the baſe one in favours of Donalaſom: 
ſo that the charger cannot come at a public infeftment from the town of 
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Edinburgh, but under Gray's infeftment, and they are not bound to grant 7 
one to him, otherwiſe than in terms of Gray his author's right. | 1 
Anſwered for the charger: That, by our law, there are two ways of |. | 
conſtituting a ſervitude, v2. either by preſcription, or the: conſent of the 1 
proprietor. In the preſent caſe, preſcription cannot be alledged, ſince, "Þ 
from the rights above ſtated, the charger and his authors have poſſeſſed " 
for theſe thirty years paſt, in virtue of titles, in which there is no men- JW 
tion of this ſervitude ; and indeed, by the nature of the thing, as it con- 1 
fiſts in non faciendo, it cannot be conſtitute by preſcription alone; ſince FE 
it is a rule laid down by all lawyers, That, where a perſon has a right to of 
an area, he may build thereon at any time, and will be excluded by no It 
preſcription, unleſs his adverſary can ſhow a title legally conſtituting a ſer- Wes 
vitude to the contrary. It remains then to conſider, if it has been pro- 1 
perly conſtitute. by the conſent of the proprietor. As to which it was 0 1 
obſerved, I, That, where a ſuperior grants an original charter in fa- MY 
vours of his vaſſal, as the right was pleno jure in him before the grant, . 
he may qualify and burden it in what manner he thinks proper. 246, 3h 
Where a ſervitude is contained in a charter of reſignation, if it was like- Mi 
wiſe contained in the diſpoſition which was the warrant thereof, and in Yi 
the infeftment following thereon, there it may alſo be duely eſtabliſhed; ni 
ſince the diſpoſition which conveys. the right is expreſsly qualified with WM 
that burden. But then, 37, (which applies directly to the point in 5 
hand,) where a charter of ręſignation contains any ne ſervitude which is Mi 
not ſpecified in the procuratory whereon it proceeds: in fuch caſe, it is 1 * 
believed, the ſervitude is not legally conſtitute, and muſt fall to the ground, 1 
as being inſert in the charter, without any warrant, eſpecially if, as in + 
the prefent queſtion, it is done in fayours of a third party, with whom F 5 
the ſaperior has no connection; the reaſon is obvious, for here the re- Jo! 
ſigner, and the perſon in whoſe favours the reſignation is made, are the Þ\ 
only parties contracters; and the ſuperior, as he is only a hand neceſſary 1 
nd Lf 
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ple as that which ſtood formerly in the perſon of the reſigner. Not is it 


caſe, a ſuperior ſhould unwarrantably impoſe a new burden in a charter 


tor of the ſervient tenement, there is not the leaſt evidence pro- 
be preſumed that the Magiſtrates would be officiouſly interpoſing in an af- 
that Sir George, if any ſuch thing had been intended, would have reſted 
be taken away at any time without his own conſent ; for the charter, the 
only document thereof, might have been retired next day, and a new one 
taken, without any mention thereof. But, ſuppoſing a ſuperior could, 

_ reſignation, yet the argument would not apply here; fince the words of 
the charter, if rightly underſtood, contain nothing more than what is in 


the diſpoſition ;- and it will be plain, upon comparing the two, that any 
ſmall variation betwixt them has been owing'to the inaccuracy of the 


Wen” A nn 
Walter Groſat Charger, contra Henry Cunningham, &c. 


| PHE SE parties entered into a ſubmiſſion, wherein they bound them- 


and, by the decreet-arbitral following thereon, the ſuſpenders were de- 
cerned to pay L. 200 Sterling, by equal 72 at Lambmaſs and Mar- 


and likewiſe it decerned for a penalty of L. 20 Sterling, to be paid by 


perform. 


to compleat the contract, ſo he can impoſe no burden, but, by accepting 
the reſignation, is bound ta infeſt the new vaſſal in a right as full and am- 


of any weight, that Varriſton accepted the charter with ſuch a clauſe, 
ſince it was intirely unwarrantable, in ſo far as it is different from the 
diſpoſition; and therefore the vaſſal had no reaſon to regard it: put the 


of adjudication, ſurely the adjudger's accepting of the charter, or even 
taking infeftment thereon, would not infer an acquieſcence, ſo as to 
eſtabliſh againſt the adjudger a ſervitude to which the debtor was not 
J... ROLES eg fr os, On 

As to the pretence, That, at the time of extending the charter, there 
had been an agreement, betwixt Sir George Mackenzie and the proprie- 


duced to ſhow ſuch was the fact; and as, on the one hand, it cannot 


fair they had no concern with; ſo, on the other, it cannot be ſuppoſed 


fatisfied with a ſervitude conſtitute in ſo precarious a manner that it could 


proprio motu, without any warrant, impoſe a new burden in a charter of 


> 


writer in tranſlating the clauſe in the diſpoſition. 
De Lords found, That the ſervitude is ſufficiently conſtitute by the char- 

ter and ſaſiue, and cannot be reſtricted by the marginal note in the 

diſpofition ; and found, That David Clelland can neither build in the 

yard in queſtion, nor otherwiſe" prejudge the ſuſpender's lights ; and 

therefore ſuſpended the letters ſimplicite r. 


\ Suſpenders. „„ 
te of bins” 


ſelves to obtemper the decreet, under the penalty of L. 20 Sterling; 


tinmaſs then next, with L. 20 Sterling of penalty for each term's failzie; 
the party failing to obſerve, to the party performing, or willing to 


| [ 155 J 


It was abjected, in a ſuſpenſion of the Ae e That the un 


ters had acted ultra wires, in ny for L. 20 _— of. Fan fot 
each term's failzie. - 


Arfwered : Wherever a liquid ſum is found due, or decerned for: by 


arbiters, they can either make it payable by the decreet-arbitral at a cer- 


tain term, or they can decern the party debtor to grant bond for it, pay- 


able at a certain term; and, in this laſt caſe, they would decern the bond 


to be extended in common form, that is, with intereſt from the date, or 


term of payment, and à fifth part of the principal, as penalty: and _ ; 
caſe is the ſame where they decern a ſum to be paid. by their decreet- arbi- 


tral; the decreet- arbitral is, in that caſe, the bond, and fifth part for pe- 


nalty is, of courſe, a part of the bond. There is no abſurdity at all in 


ſuppoſing two different penalties to be due, one by the bond, and one by 
the obligation to ſubmit; and both are incurred in ease of diſobedience, the 


penalty in this ſubmiſſion by diſobedience, and the other 5 pars of 
8 1 


8 


Tbe Lords eftrited the ay! in tbe decreet-arbitral, to the . in the 
ſubmiſſion. 


Ne xvi. 5 Ig Mas a eee e 2 | 900 1739. 


. g Sir 1 Joby Home of e with Me. Ae. 
rander Lind Admiral- den pute upon, the Eaſt Coaſt. 


Idole 4 not come under a Gras of Wreck. 


ſtion aroſe betwixt theſe parties, to which of them he ſame ſhould 
belong. 6 

Sir John claimed it in virtue of 3 * the crown diſponing the 
faid barony. to him and his pare þ containing alſo the clauſe with 
wreck and ware; under whic grant of wreck he pled the ſubject in con- 


troverſy was | comprehended ; and, in ſupport thereof, it was obſerved, 


That, by ol civil law and law of. nations, the right of wreck, which 
never had been in the poſſeſſion or property of any one, was given to the 
perſon who had ſaved or preſerved the ſubject (which he had done in 
this caſe ;) as alſo that the policy or intereſt of different nations had made 
ſome alteration from the natural rule of equity of giving to the preſerver : 
for inſtance, in Scotland it had been thought good policy to give the right 
of wreck in general, without any diſtinction, as eſcheat to the crown ; 
and that, under this clauſe, whales behoved to be comprehended, as they 
were not deemed royal fiſh, either by the law of this, or any other coun- 
try in Europe ( England excepted ;) for proving whereof, the following 
authorities were referred to, Ordinance of Lewis XIV. anno 1681, 8 53. 
as tranſlated by the anonymous author of a treatiſe of the dominion of the 


ſea and fea-laws ; Craig, lib. 1. dieg. 16. § 38, Laws of Alexander II. 
chap. 25. 


Pled for the Admiral- depute: : That, as whales were inter regalia, the | 


one in queſtion behoved to belong to him, in virtue of his commiſſion 
Aaa | from 


A Whale having been caſt a-ſhore in the barony of Coldingham, a que- 
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from Balfour's Pradtics, chap. 8." fo 
| laws in the Advocates Library, tit. De Judicibus ; Wekwood's Treatiſe 
| of the ſea-laws, fit. 2. of the Judge: ordinary in ſea and ſea- fairing cauſes 


againſt Murray, am 1720. adh, They could not be conſidered as fall- 


'& auſe, as' Was evident from the 25th chap. De flatuta Alexandri II.; 
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Fur CE * 757 51 Scots having been collected at a « fn e by 
collection was made) brought an action before the Sheriff of Stirling a- 


alledging, That, as the Miniſter who preached at the meeting is a Mini- 
Tiſh itſelf where the meeting was held, theſe circumſtances brought the 
this ground, That the will of the donors, expreſſed or implied, in all 


given iſo facto unto the kirk-box, and ſo falls under the adminiſtration of 


declare their intention that it ſhould enter the kirk-box ; and conſequently 


1 186 LL 
"Mm n ad: that they were pee lee 


1 royal fiſh; a 
191. Manuſcript of the ren 


| Stair lib. a. tit. 5; and the deeifions Procurator- fiſcal of the high Court 
of Admiralty againft Jobn and Andrew Tods; anno 1665 Earl of Rethes 


ing under the notion of wreck, and 10 paſſing to the Baron under that 


Steen in his 1 we: wreck 50 we err 3 und erde IN of 
A a e vil 1 
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e Lords bee, Thet whats! 4 not come e under the grant of anl. 


1 a 


Mary Hill, Sr. Chargers, contra Archibald {Than &e. 
Suſpenders. 0 


Maney voluntarily collefted a at a | Meeting of the e does not fall . the 
RE * 15 TT 3 whoſe Bounds it was IR. 


. . 
TL. L * . Ib. 48 
W a 


the Seceders, ie Kirk-feſſion of St. Ninrans (in which pariſh the 
gainſt the perſons who had the cuſtody of the money, to pay it to them; 


ſter of the eſtabliſhed church, and in poſſeſſion of a legal ſtipend in the 
next pariſh, and the elders who collected the ſame are elders of the pa- 


collection under the general denomination of ecclefiaſtical goods, put under 
the direction of the Elderſhip or Preſbytery, to be by them uncorrupted- 
ly diſtributed, in terms of the 116th act of Parliament, anno 1592. The 
Sheriff decerned the defenders to pay the money; which they ſuſpended on 


voluntary contributions, ought to be the rule for the diſtribution of mo- 
ney ſo collected. When any thing is given in charity at the church, it is 


the Kirk-ſeſſion: and when, with conſent, and at the defire of the legal 
church-officers within a pariſh, Divine ſervice is performed, the charity 
collected by them there falls under their adminiſtration, as well as collect- 
ed at the church ; becauſe it is preſumed that the donors know that the 
perſons who receive their collections do it only by virtue of their being 
church-officers ; therefore, by giving their contributions to them, they 


fall under the management of the Kirk-ſeſſion. But the caſe is quite diffe- 
rent, when people of a ſeparate church from the one eſtabliſhed by law, 
meet for the performance of Divine ſervice in a pariſh, and. there make 
contributions for charitable uſes; for here, if it is not fo expreſſed, ſure 
there is nothing that can imply it to be Mo will of the donors, that the mo- 

' ney 


3 


4 167 1 


ſhould have the management thereof, who; it is a miſtake to ſay, were 


W of the eſtabliſhed church; as they had, before that meeting, 


by a writing under their hand, ſeparated | TOW wes church NE en and 
| 25 themſelves ta the Seceders. LF. ye. 15 
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Sener, Me. Robert Gordon with the creditors of Mr. 
Jon Douglaſs. 
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real -which is only expreſſed as contained i in another os ring ? 3. In N cb 
Regiſter abr it to be recorded? 55% anger; 55 


IN. the year 17 10, sir Dow 1 of Sk difp oned his je to 
1 his ſon Alexander (afterwards Sir Alexander ) Mags in his contract of 
marriage; which contained, in the procuratory of reſignation, the fol- 
lowing clauſe: That theſe preſents are granted in favours of the ſaid 
% Alexander Murray, and the lands, Cc. therein mentioned are reſigned, 
« with the expreſs burden of payment to the ſaid Sir David and his cre- 
« ditors of the hail debts and ſums of money due by him to them, and 
contained in a particular liſt and inventary of the ſaid debts; as alſo 
<«. with the burden of payment to the ſaid Sir David his children, of the 
« reſpective proviſions, and portions, granted by the ſaid Sir David to 
them, all particularly fet down in the foreſaid liſt and inventary ſub- 
ſcribed. by, Sc. In virtue of the precept, Alexander was infeft in the 


1 ; 
K 


„ 


c 


1715, with "the burdens and proviſions mentioned in the contract, and 


contained in the liſt and inventary therein referred to; which liſt was re- 
giſtred anno 171% in the common regiſter of the Seffion. 

In the year 1719, Alexander diſponed the barony of Broughton 5 of 
the ſaid eſtate) to Mr. John Douglaſs, who having died incumbered, the 
Earl of March, as apparent heir to him, brought a ſale of theſe 8 ; 
in conſequence whereof it was ſold by public roup, before the Lords; and 


the purchaſer having raiſed a multiple-poinding, with reſpect to the price, 


there enſued a competition betwixt Robert Gordon, as aſſigny to a provi- 
ion granted by Sir David to Ann his third daughter, contained in the fore- 

ſaid liſt, and the creditors of Mr. John Douglaſs; wherein this queſtion 
occurred, How far, in virtue of the foreſaid burden in Sir Alexander Mur- 
ray's contract of marriage, the children' s proviſions became real, and were 
thereby effectual againſt the debts and. deeds of Sir Alexander, or thoſe de- 
riving right from him? 

Argued for Robert 8 * *Tis plain, from the conception of the 
5 the proviſion to which he has right is really conceived; it is inſert 
in the procuratory of reſignation, and the lands are declared expreſsly to 
be reſigned, with the burden of the debts and children's proviſions, con- 
form to the inventary ſubſcribed by Sir David and his ſon: neither could 


any 


by them ſhould: fall under the direction of the ecclefiatical offi 
cers Df: a church of 'which the donors are not members; and, by the cer- 
. produced, it is plain the contributors intended the ſuſpenders 
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133 PG rchaſe.. be 
s regulatly made, without. the. purchaſcr's. getting up the liſt of debt 
with the progreſs; ſo that he could not pretend ignorance, of the extent 
of the burden therein. contained, It is true, that general burdens, tho 
never ſo really conceived, will not be ſuſtained in a of the dif... 
| panet's creditors 3... but ſpecial ones, impoſed by the diſponer upon the ſub- 
ject, are real, an give as effectual a preference to. the- perſons. intereſted 
RR Fog a therein, as if they had been infeft before the diſponee's right; and here 
| there is, in effect, a ſpecial burden by the reference to the ſubſcribed in- 
ventary, which was wellen two years before Mr. Douglaſs's Pur- 
_ Chaſe... 5 
On the other ind, it was pled for the Earl of March, and. the cre⸗ 
ditors of Mr. Jobn Douglaſs, That they being ſingular ſucceſſors, were 
not concerned to h what effect the clauſes in the contract, and argu- 
ments thereupon, might have againſt their author Sir Alexander. Murray 
and his heirs, but he theſe could not affect them: becauſe, Inn, By the 
tenor of the contract, the lands are diſponed to Alexander, with the bur- 
den of thefe debts and proviſions, and he, by his acceptation thereof, is 
bound to relieve-his father of the ſame; which is only perſonal on the diſ- 
nee, whoſe faith the diſponer truſted, without reſefvitng any real tight 
in the lands, 2do, Theſe debts and proviſions are not at all ſpecified in 
che foreſald contfact, nor in the ſeparate precept of ſaſine, granted in fa- 
wours of Sit Aland, nor in any infeftment; or others that followed 
thereupon; but are only referred tõ as contained in a lift, which is not at 
all repeated in any of the deeds aforeſaid. ! A purchaſer,” or any tranſactor 
_ the proprietor of a tea-eſtate, who is infeft therein, is not obliged 
further than the ublic records to know the burdens that affect The 
100 eſtate; and therefore is not concerned with any reference not contain- 
ed in the deed itſelf” nor duly recorded; if it were ele, it would often 
Happen that the writs referred to could not be got, and then the reference 
in the recorded deed could fignify nothing, whereby the regiſter would 
de imperfect, and lead one into a ſnate, or to inſufficient” knowledge of 
what it ſhoulda” fufficiently'1 inform him of: but, when one is not obliged 
to notice any thing but What is in the proper regiſter, then it is his own 
fault if he ſuffer; nor can it vary the argument, that the i inventary is re- 
corded; fince it is only i in the common regiſter of the Seffion, but not in 
the regiſter of ſaſines; Where, nevertheleſs, it muſt have been recorded, 
if to be ſuſtained as a real burden on the lands whereon that fafine was 
taken; for it is only the regiſter which people do, ot are bound to ſearch 
for that purpoſe, and with which the common regiſter has nothing to do. 


We Lords found the che in the oel of eiue hardening the lands, 
 baronies, tehandries, and others, and the refignation therein mentioned, 
wirb the payment of Sir David Murray's debts, contained in a parti- 
© cular lift and inventary thereof, neither” expreſſed in the contra of 
marriage foreſard, nor regiſtrate in the regiſter of. ſafines and rever- 
Fons, does not render the debts in queſtion a real burden upon the lands 

, = ed by Sir David N if to | is ſon Alexander by the ſaid con- 

7 of marriage. ha W AIY Lot Ry, 
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,, Fob IR or £ June 22. 1739. 5 
Competition, Ann Napier with Jean Craick. 


Can a Father qualify a Provifion to a Child in @ Contract of Marriage with a 
© ſubſequent Subſtitution, fo as to hinder" the Child Free Diſpoſal thereof in 


4 Duchrae, and Ann Napier his ſpouſe, among other proviſions to chil- 
dren of the marriage, he obliged himſelf, in caſe there ſhould be but one 
daughter of the marriage, to provide her in L. 300 Sterling due by two 
different bonds, reſerving, nevertheleſs,' full power to himſelf to intro- 
mit with, uplift, and receive the ſaid ſum, &c. provided he lend out and 
Te-employ the ſaid principal ſum upon ſufficient ſecurity, for the uſes and 
purpoſes above mentioned. Of this marriage there exiſted an only child, 
"Katharine, to whom her father granted an aſſignation of the foreſaid bonds, 
as the fund of her proviſion ; the aſſignation ſet forth the proviſion in the 


up more ſpecial titles in her perſon to the forefaid ſums, and to deter- 
* mine who ſhould ſucceed thereto upon the event of her death, without 
"7 nien of the ſame; therefore, for preventing any difficulty that 
* may ariſe anent the ſums foreſaid, and that the ſame may be applied 
; according to the deſign of the contract, in | corroboration thereof, he 
% makes, conſtitutes, and ordains the ſaid Katharine Craick, and her 
„ heirs'and bairns lawfully to be procreate of her body, or her aſſignies; 
* which failing, Jean Craict, his only daughter of his firſt marriage, her 
„ heirs, Sc. his ceffioners and aſſignies in and to the foreſaid bonds.” 

* the ſaid Ann Napier, the granter's | ſpouſe, mother to the ſaid Karha- 
e rine, ſhall have power, &c. after his deceaſe, until the marriage, or 
% majority of the ſaid Katharine, which of the two ſhall firſt happen, to 
« uplift and diſcharge the annualrents of the ſaid principal ſum to be ap- 


marriage or majority; and, for that effect, nominates and appoints the 
* (aid Ann Napier ſole tutrix and curatrix to her, providing always ſhe be 
* bound, by the acceptation thereof, to aliment her, &c.” e 
Ka atbarine Craich, after her father's deceaſe, when ſhe was thirteen 
years of age, transferred the two bonds to her mother, with a proviſo, 
That it ſhould be lawful for her, at any time during her life, or on death- 
bed, to alter the ſaid deed; and, in the year thereafter, ſhe execute a 
teſtament, appointing the ſaid Ann Napier her only executor, ſole legatar, 
and intromittor with her whole goods, gear, debts, and ſums of money. 
Katharine having died unmarried, there enſued a competition betwixt 


ſaid bonds, in virtue of the ſubſtitution contained in the foreſaid aſſignation; 
and Ann Napier, who inſiſted that ſhe ought to be preferred thereto as 
aſſigny, by the deeds made by her daughter in her favours. 


B b b It 


BY the poſt-nuptial contract of marriage betwixt William Craick of 


contract of marriage, and the bonds, the ſubje& thereof, that Katharine 
was the only child of the marriage; and that it was neceſſary to make 


This aſſignation, by a ſubſequent clauſe, likewiſe provided, That 


* plied for the aliment and maintenance of the ſaid Katharine, until her 


Jean Craick, the daughter of the firſt marriage, who claimed a right to the 
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Len ater way — 


might burden the proviſion with a ſubſtitution in her favours, in caſe of 


deed together, is the only import of the ſubſtitution, that being an act of 


child's . agai its 5 given aw 2 jul 44 79 
her minority. e to the liberty of FE 


of her body. 


trary during minority, or till Katharine's marriage; for the mother is ex- 
preſsly named tutrix and curatrix for the ſpecial end of uplifting the an- 


either of theſe periods. In the nent place, this ſettlement renders the 
ſubſtitution, it is impoſſible: Jean could take the right otherwiſe than by 


now, as minors. cannot alter a ſubſtitution in heritage, it muſt follow, of 
courſe, that the right.to.the bonds being heritable by deſtination, could not 
be altered during that period ; or, at leaſt, till her marrige, if ſhe had 
been married before majority. 


nority, it was objefed to the aſſignation, Imo, That it is null, as being in 
the form of a deed inter vi vos, in favours of a mother, who was named 


had no power to aflign, without being authoriſed by her. I. The ſub- 
_ being heritable, could not be bequeathed by teſtament; and, that it 


of ber body, whereby executors. are virtually excluded; and therefore it 


were abſurd to ſuppoſe ſhe could deviſe the ſame to executors, more than 
in the caſe of a bond, otherwiſe moveable, ſecluding executors. 


of the deeds made by her daughter, when ſhe was of age capable to 
make a teſtament or Llpoſition of her moveable eſtate to take effect, in 


Hgnation or ſubſtitution, under which the other Lady claims, had never 


1 10 1 
Is was pled for Jean : : That there 0 be no doubt but her father 


Kathatine's deceaſe before marriage or majority, which, taking the whole 


rational adminiſtration,” and even ſo as to hinder the child to diſappoint the 
33 880 pes of theſe 1 by NSA deeds. In, 85 72 o- 


nating or bequeathing the 
ſum, which is, by law, competent to minors. after, their pupillarity, no- 
thing could hinder. the father to diſappoint her of that liberty; might he 
not wk uplifted: the bonds, and ſecured: the ſum upon land, whereby | 
the power of teſting thereon would have been effectually defeated ?._ if ſo, it 
is confonded,. the equivalent is done here, as the ſame is rendered heritable, 
and Jean created i beir of proiſieg e. failing] her ſiſter, og the heirs 

. 2dhy, There | is "en a virtual. 'probibitio n of all deeds ans © in the con- 
nualrents till her daughters majority or marriage; which imports that ſhe 
could not uplift the principal ſum, without the curatrix's conſent, before 
ſubject heritable as to Katharine and the heirs, of her body ; for, by the 


a ſervice to her, as ſhe. is ſubſtituted. to her and the heirs of her body: 


But, ſuppoſing Katharine could have EP the ſubſtitution 1 in her mi- 


ſole tutor and curator; conſequently, could not be aucłor in rem Juam ; 
and it could not ſubſiſt without her authority to validate it, as the minor 


was ſo, is plain from this, that the proviſion is to Katharine and the heirs 


It was pled for Ann Napier: That ſhe ought to be preferred, F virtue 


caſe of her deceaſe, without altering the ſame ; for that theſe deeds would 
have been effectual on the footing of the contrad of marriage, if the aſ- 


been 


ff @ 


een made; and by that voluntary ſubſtitution of his own daughter of a 
formet marriage, it neither was in the power, nor in the will or intention 
of Ducbra to limit or reſtrain the intereſt of his daughter, in the diſpoſal 
of her own portion, or to put her in a worſe condition than ſhe would 
have been on the footing of her mother's contract; which is plain from 
the terms of the proviſion itſelf, to wit, that theſe two bonds ſhould be 
provided, and ſecured, and belong, of right, to the only daughter of the 
marriage, in all time after the deceaſe of Duchrae, whereby the came to 
be creditor” or aſſigny thereto; and, by ſurviving her father, could 
have taken the full property of them, and being moveable ſums could no 
doubt have diſpoſed of the ſame by teſtament at any time after her pu- 
pillarity. Now, if ſuch was the intereſt of the only daughter in her por- 
tion, on the footing of her father's obligation by the contract, it is con- 
tended, That it was not in his power, the debtor, by any gratuitous deed 
or ſubſtitution, to leſſen that right, or to diſable the child from the liber- 
ty and power of teſting, in caſe of her deceaſe before majority: for, 
whatever may be ſaid in ſupport of the father's power over the eſtate of 
his family, provided to the heir of a marriage, whereof he remains the 
abſolute fiar during his own life, to make a tailzie thereof, it is believed 
there can be no queſtion that the proviſion of a ſpecial and moderate ſum 
of money, as the portion of an only daughter of a marriage, was always 
underſtood to be given and taken free and abſolute from any fetters or li- 
mitations, other than ſhould be conſented to in the contract itſelf. But, 
in fact, it does not appear that Duchrae had any intention to impair, in 
the leaſt degree, this proviſion; for he makes the aſſignation not in lieu 
or ſatisfaction of the contract, but in corroboration thereof, and accumu- 
lando jura juribus, he gives her a ſpecial title to ſave the expences of ma- 
king up titles to the bonds after his death; and ſubſtitutes his other daugh- 
ter Jean to her, not with an intent to reſtrain Katharine's free diſpoſal, 
but, on the contrary, with this expreſs declaration, That the ſubſtitution 
is made to determine who ſhall ſucceed in the event of her death, with- 
dut her diſpoſing upon the ſame, or without iſſue. Nor is there any 
foundation for limiting the words in the aſſignation to Katharine and her 
aſhgnies to onerous aſſignies; for, ſuppoſing it had been a gratuitous deed, 
there are no words, nor any reaſon for inferring this conſtruction, and it 
ought not to be preſumed. 2d/y, Whatever might be the effect of this 
ſubſtitution, had the aſſignation been properly gratuitous, the caſe muſt 
be taken as it truly ſtands, and the deed interpreted accordingly. The 
aſſignation to Katharine was in ſatisfaction of an anterior debt; and, if 
that was given to her and her aſſignies at large, the debt was ſatisfied; 
but, if otherwiſe, the obligation Was not fulfilled; in theſe circumſtances, 
therefore, the aſſignation ought to be taken in its full extent, /cr/. to her 
aſſignies, gratuitous, as well as onerous. \ | 
With reſpect to the objection to the form of the aſſignation by Katha- 
rine in favours of her mother, it was anſwered: That Ann Napier was 
not conſtitute curatrix to her daughter properly, or univerſally, but only 
for the ſpecial purpoſe and effect therein expreſſed, namely, to give her 
power to uplift the annualrents, which ſhe was to be allowed as a fund 
for the maintenance of her daughter : conſequently ſhe had no power 
concerning the principal ſum, . or any other power of a curator, as to the 
ſeparate eſtate, if any had been, of her daughter ; therefore, ſo far as 
concerned theſe, the daughter had no curator, and the aſſignation which 
ſhe made to her mother alone was equally valid with the act of any other 
| minor 
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* ſubject 1 is tranſmitted, from which executors are excluded by the deſti- 


is failing theſe, as well as her iflue, that Jean is ſubſtitute ; and therefore, 


Dy eie or as nominatim ſubſtitute in this aſſignation. 2 „It is ob- 
| por eee, that both theſe objections are founded merely . voluntary 


3 


1 0 her. 


bel. Betwixt the date of the conſignation and executing the declarator, 


44 192 1 


minor who has no curator at all. Ado, It was And 4 in this other roſy XR. 
That, tho''it was an aſſignation inter vi vos, it was, in effect, a ſettlement 
of her ſucceſſion, being ſo far of a elementary nature, that it ++ a 
power to alter at any time. 
A s to the objection againſt the effect of Kethorine's' eefibmient, That 
| Ne two ſums were rendered heritable. deſtinatiane by the ſubſtitution, it 


was anſwered: That, ſuppoſing Jean muſt have been ſerved to cognoſce 
the failure of iſſue of her ſiſter, it is another queſtion, whether the bond 
being perſonal in Katharine, might not be carried by her teſtament ;.. for 
which Sir James Stewart, in his Anſwers to Dirlton's Doubts, p. 17, gives 
his opinion in the affirmative, where he ſays, © That where a particular 


<« nation, the tranſmiſſion may be by way of ſervice, and yet the ſubject, 
« if moveable, is ſtill teſtable.” But, in this caſe, tho' there is no men- 
tion of executors of | Katharine, there is mention of her aſſignies; and it 


as theſe have not failed, - there is no place for Jean to claim, either by 


tous ſubſtitution of Jean, which could work no prejudice to 
who was creditor, 5 an anterior ng on] for * * nl 


3 be Lords Hina, That eee tion „0 William Gealcks to Katharine 
his daughter, of the ſums provided by her mother's contract to the ſaid 
Katharine, and her heirs, and bairns, or = aſignies; which fail 
ing, to Jean Craick, bis daughter: of a former marriage, did not 
Amit or prejudge the power of Katharine to d. iſpoſe of the ſubjetts at 

ber pleaſure, even by voluntary or gratuitous deeds ; and found that 
te had effeflually diſpoſed' of the ſame to Ann Napier her mather, by 
n ; Wenge, reſerving liberty to herſelf to alter at any time of ber 
e; and alſo by ber teſtament, whereby ſhe nominated the ſaid Ann 
Napier her executor and to W ME ene preferred 
en N Ann A gee e 


„„ n Eulen Di. 
| Mackenzie of Dundonal 40 contra Johr Tuach. 


Can Money conſigned for the Rampen of a Wadket * lowfuly art 7 
4 to he mage forthcoming for the Reverſer Debr. 


UACH having right to the reverſion of Was lands which he had 
wadſet, conſigned one moiety of the reverſion-money (in terms of 

the « backbondY in the hands of Bailie Fraſer, on the 11th March 1738 ; 
and, in November thereafter, he execute a declarator of redem ption, in 
which he obtained a decreet before the- Lord Ordinary in terms of his li- 


Mackenzie of Dundonald, as creditor to Tuach, arreſted the confi gned mo- 


ney i in the Bailie 8 hands, and inſiſted i in a forthcoming. : 


EE Tk 


It was pd for Tuach the reverſer: That he has no property in the 


money conſigned, conſidering it as a ſpecies or fungible, nor any other 


- intereſt therein, than that of a conditional creditor to the conſignator, in 


caſe he ſhall-not prevail in his declarator, as the wadſetter is likewiſe, in 


the event that by the declarator the order is found lawfully proceeded in; 
and therefore, pending the condition, no forthcoming can proceed ; be- 
cauſe, till then, it is not known who is the creditor : and if, as in this 
_ caſe, the order ſhall be found lawfully proceeded in, ſo as that the re- 
verſer prevails in the declarator, it is certain, that the reverſer is not cre- 
ditor, and that the wadſetter is. But there is another reaſon why an arreſt- 
ment cannot affect a ſum conſigned, either for the debts of the reverſer, 


or wadſetter, to wit, that after the order, and till declarator, it is deemed _ 


heritable, and of the ſame nature with the right to be redeemed ; ſo ſays 
Stair, lib. z tit. 1. Aſſig. page 375 Spoti ſwocd's Practics, 25th. November 
r,, / $i os ee 
Argued for the purſuer: The reverſer has no legal intereſt to plead 
the money does not belong to him; therefore it is jus tertii for him to 
make any objection, tho perhaps it might admit of a different conſidera- 
tion, were the wadſetter in the field laying claim to it. 3 pi Gp 
_ 2d, Nothing ſeems more firmly eſtabliſhed in law, than that the pro- 
perty of a ſum conſigned, in order to redemption, remains with the con- 
figner, until the wadlet be looſed, either by a decreet of declarator, or by 
the wadſetter's accepting of the ſame, and renouncing his real right in 
_ conſequence thereof; upon this footing it is that the hazard of the con- 
ſignation lies upon him. It is further clear, that there is not ſo much as 


a jus quaeſitum to the wadſetter by the conſignation; it is in the power of 


the reverſer to paſs from his order, and uplift the conſigned money: 


in this all our authors are clear; it ſhall ſuffice to cite Starr, tit. Wad. 


$ 20, and 21; January 1673, Nicol. If then it be ſo, that the property 


of a conſigned ſum remains with the conſigner, and that he can exerce 


all acts of property upon it, by uplifting the ſame, and diſpoſing thereof 


at his pleaſure, how can the conſequence be avoided, that it may be at- 


' tached by his creditors, and, particularly, that it may be made forthco- | 


ming upon an arreſtment? 2do, The arreſtment was laid on before the 
proceſs of declarator was raiſed or execute, while indiſputably it was in 
the reverſer's power to paſs from his order, and uplift his own money ; 
and, if ſo, it was not in the power of the common debtor, by chuſing 
thereafter to inſiſt in a declarator, to prejudge his creditor, or diſappoint 
the arreſtment once legally eſtabliſhed. be 
Anſwered ; That the money might periſh to the configner, ariſes from 
the paction contained in the letter of reverſion ; therefore it is no juſt con- 
ſequence, that the property was in the conſigner: and it frequently hap- 
pens, as in the caſe of mandates not duly followed out, goods periſhing 
will not periſh to the owner, but to the mandator, who, by the obliga- 
tion ariſing from law, had equally transferred the hazard upon himſelf, 
as the reverſer does by paction. And, with regard to the ſecond obſer- 
vation, ſcil. That the arreſtment barred the declarator, it was anſwered : 
If the reverſer was not purely creditor, but only ſuch ſub conditione, the 
arreſtment behoved to follow the nature of the ſubject arreſted, which be- 
ing ex eventu declared to be the wadſetter's, and not the reverſer's, the 
wor ous ar Ccc Condition 


F * 
N 
>, 9 
i g 
P 
1 
*,q 
. J 
U 
. 
' 
os Pf 
8 21 
31 
19 
1 
„e 
"Ir 
STE: 4 
7 1 27 
n 
+ FEM! 
; i 
'q 
7 
Q 
i b 1 
I. 
if 
LT” 
1 F. 
en vl 
Ws 
246k 

: o 4 wn 

N 
: a7 1 
l 
F \ $4348 
5 

TH 

+ 3-4 

' 14} 
10. 

14 

| I 

3 v9 
AT 

4 1 bl 

* 

412 

"0 
bat 

Vis 
*TU 
«x 
Vp - 

- 0 

* Bj 
tz 
45 

1 T5 

dy 3 4 

$$ 
. 

1 
. ! (IF. 
+ (FO 
i 1S& 
4-35 

. 
{4 
; a 
1 14 
14 
17 . 
48 

| . 
; Wie 

; '# 4 

L 4: 
wb 
1 
1 STA 
; * 
* K 
1 1 
C i. 

-* 17 

1 a v 
. 5 
87% 

7 » $: 

. * 14 

iP 1 

i 15 

1 

1 * 

N E-? 
me bd 
i : 4 
1: T9080 
1 20G 
BY. "7 
; «rs 
. 1 

"398 wr, 

Rs. 
. 

1 1 

£37 

1 
e 
"4 a 
"FRE: 
£ [3 A TH 
1 11 : 
_ "_ 

Y t 51 +2 
* * 1 51 
t 4 $-4* 
. 1. 
a Fae! 
1 

. 13 

42! FF, 
1 : 7 y 
_—— 5 
+45 ny 
15 
+1 : #4 

.. 
1 

wt, »\ 7 
_” 

- EW 

WH.” 
2 4.4 1 
eie 
1 
WE 

. bl 
WE 
E * 
J : "i 
4? ' N. * 
_—_ 
_— 
7.» 
I LAS * 
* 2 
** -"* 5 
— 

1 
1 

* VB 
: . 3 
r 
9 ; "5 
1 * 
vr N. 13 
e 
. 2 5 
oF L237 4%} 

5 

[Lf f 5 * 

7 a 9515 

; %. + 
o * 
3 1 

q 70 9 
1. r 
eier 

THEFT. 
TEA ME 
: 106 495 
Þ 7 2 
: un 4 ot 

' w 

q >! 

, Gs 

; 1 
K 

/ : 
; 43 $4 
"= $9 15 

1 
0 1228 
. Ne 
4 »+ 71 

. 

14 

ii 14 

p . T: 3 

. ITE 8 

4 es 

24-4. 

! ** 77 

! 0 n 
9. 4 3 

nn 
$37 © 

1 * Ys 

{ 4% 
i ITS. 
MILES 

14 # 

. Mr 
* "IX THESE 
" 

=-*,.vH 1 WR 

f APE 

i 3 5 

! M F< 40 

488 A, 

; 1.170 
bi ht? 

” 167 . 
111 
n 
557%» 

N 4 

t Ft 

: * 

8 . 

e 

g. . 

r 

* LF i* : 

'N x 74 3 

i, £3 34 

H 12 * 

| g. 1 
4 

1 1% 

ETSY” 

N * 
eren 

: Wk 

J- 
e 
Nen 

Kain, 

1 
5 ö 38 

i N. 

44 

1 . 

. 1 1 

474 
by 2 + 

ien 

. 

Rs | 
Wy. 7 

. 

7 - 6 

I 

; 3 

y 9 

— '4 

2 1 
iN % FAIRY 
4 1 
if 12 | 7 
| £6493 
i $% 3 3 © 
7 o TY 9 
: 4 u. . h 
„ RE _ 

Y: 4 
N (2: I's 
r 
q 16 E 
er 
1 4 5 

en 

* 1 4 

1 » uy 4 

14 Ai 

r. ls 

OOH 32 
E7 

TT : 1 

11 4 

i 

10 f mi 

n 

1 1 

+ 13.6! 
19 3 

—_ 

. 12 4 
7 1 
n 
75 13S 4 
T* x 
437 


No — 
„ * 
— 
— 


— 1 ne 
— — 3 4 
_ 4 50 N — 
— oe. Se es. 
, 


— 2 * be __ = — > * rent 2 & 
N n > ne . ” I 44% ap 4 \ E 7.20 — - 2 — _ 4 
* * Þ * . 2 0 — W g n 1 = 6 . Se "7- 5 . . — a — — => . 7 
— 1 S AN n A $44 354 I » <> 4 . * 3 2 2 2 — | ; 2 3 MRS = ? r 8 : N 2 : ** — 2 = . * - : 7 N | < 
——— ox? £ 2 IE 0 - Age + - 7 N 3 a — 22 _—_— 8 — 2 * 10 3 ++ " e * * & a wn Qn — ow 2 . 3 8 
- * — 1 I 2 is LY — 2 — 8 =x £ - rd 2 of . 2 . 4 - - — 5 x | \ a = 7 . 
_ a D w_ — 2 - — — — - —— — R 5 4 * * 5 9 K. * _= - * * * — 2 * " * 
p N : 8 9 So ” I * * _ 


= bY 6 
- * P - "12 War CT tl — 
Jad — — II * . ne WE» GT ak at ; ——— 


_ . : . 7 - . 2 , N 5 8 — — . PEI _ — — p gs 2 wor + m7 
rs 2 A 5 DO 4 "lk; a Cx 1 5 9 N . 1 * a ra 4 1 ng Lo (ls 3 20 n * Tay * — TY 1 828 = Yar - 4 E - 
— Cr ES * * e LD rr nee — te” ** 4 — bins A CA e's . 8 85 2 SS nr Et 2 — 3 n — U „ — ü ͤ ˙ —— i 2 
& Hs, — . - — — > 2 7 2 ho . 5 A SAL ES. < 8 * 2 : r - I ER — - * . 5A 
Dy * oe Is PEN bs. 2 IF = ** 2%; © Ie ELF - > : q — * „ =O — 1 r — r — 23 
. 2 I ” r * e © 7 1 8 2 a — 2 — er EIS 2 — — 2 * * r 2 SG. 5 5 i 2 E 
—S , . ¼ . ß pe og ae ns ES SE 2 — 6nd n . 5 . 00 5 5 
" * . 4 - 4 — — . tb 5 2 1 : = Sy 5 2 5 : - N — 5 e g — — 
4 n 2 2 . : 2 — 2. 3 W 8 — — - 3 nag 3 ner N IP c = of BA voſt” Th 
N 5 1 * 


1 „ 
. 
— 


3 7 


4 * > : * * ö W. | N * 5 
C ndi ion | | A ( | | | : þ + : * 
condition was purified; ſo as th uld nothing, and be 
N ö & £ | n 
BY ory” : wand? 
5 W F 1 * 1 F 4 8 14 . 8 
„„ 3 SAS # . er N et 1 14 N F 1 &. bs. 


* 1 
= N a 
bo „ . 1 * ba ” 7 * a 
* 0 \ , 0 th "cs g ; i 
no Me mentum n 1 x 4 £34 4 
uM * 5 8 e eee * $A N & wth * -$4 FE 1 
* f ” J g 4% 8 5 - 
* . 4 : 4 : , > 
5 1 py * * 
1 13 P 


* 


| * | 5 ö ; . 2% 4nd, L464 7% HFS 42 4 " 2 > * * # | - "I : A as 9's : 44 V £ 
F . r . N I /# . ESI SL Te 2 „„ 7 r X 75 e me k A a $1 15 f 
* % Sw 3 2 , i | | 1 | DE, 
o | - 4. of : wy : g 7 : f - wore 4 'E” p a ; 4 

-\. * in this caſe the arreſiment did not affect the con. 
þ . — . 1 i 0 8 } ey 7 ' y 
© g 4 ? 4 - p 8 Pa AY i 1% 8 £4 6% y G 2. , * $42 & 
y 1 1 2 TOY Ce 2 iN 15 ; e 0 * by i 8 3 5 ” . 
f Agne money, ö et 1 9 7 „ * TV%%% ⁵ T / ˙ W SHEETS 
# g 4 5 . . 

f F. 1 * 3 , P ? . 5 * 8 8 3 waged A } ” A * 8 78 & * : l * 4 _e mg x x | x * 8 2 


„ 8 5 ” 1 "WR 


* 


1 * 2 * „ -& 5 230 "6 Y 1 a . A - ” ; ” 1 
; LE. Z * ) FI ” 4 . 11 34 1 ? "I 3 1 1 R 4 was? g 
$ « 0 ö * x a 5 # : . WC > 2 ES & 3. *? * n 2 Fer” ; * 
1 5 0 J y ; * * ; * = 
- — — * + K * N 4 , = o a» 
0 e 1 * 5 \ bl "8 y 2 N 5 2 0 N b ; 4 2 . » . 3 ; 
a 1 k . 1 * , * 1 "IS. a 
* - 0 0 Y * ia 3 Þ a * » # if : 1 3 > iv * 2 >, 0; i : . TORY N 4 < , , 
} 9 4 % 6 * „ * 
2 4 4A x o : : i 


The aft 41. Parl. 1663. burdening the Heritor of the adjacent Graimnd with 
he Half of the March-Dyke, does not reach Feuars, abo have not above 
Boe ford rnd drab he ny 


THE Doctor intending to incloſe ſome acres rhich belonged to him, 
lying contiguous to the village of Inveraſt, brought a proceſs on the 
above act againſt his two neighbours, ' concluding, that they ſhould, in 
terms thereof, be at equal pains and charges with. him in building a ſtone 
and lime-dyke, as a march betwixt their reſpective lande. 
The ſubſtance of the defence was: That ſmall feuars, who have one, 
two, or, poſſibly fix acres of ground, are not comprehended under the 
act; and the lands belonging to the defenders do not ſeparately amount to 
ſix acres: if ſo, it would be extremely hard, by the extending of a cor- 
rectory law, they ſhould be forced to ſell one half of their mailling in or- 
der to incloſe the other. But, with regard to this point, it ſeems a miſ- 
take to ſuppoſe the ſtatute is abſolute, obliging heritors, without any other 
exception, ſave that of burrow and incorporate actes, to concur in the 
charges of a march. dyke ; as that would be hard and unreaſonable. Take 
the caſe, for example, of runrig, where ſingle riggs belong allenarly to a 
ſcore of heritors; ſuppoſe nineteen of theſe purchaſed in by one, ſo as 
to make a compact incloſure, would it not be moſt unconſcionable to bur- 
den the heritor of the remaining twentieth rigg with half the expence of 
the march-dyke'that runs along the fide of his rigg ? an expence probably 
greater than the worth of his land. And, when the act itſelf is duly exa- 
mined, it will not be found to comprehend the caſe of ſmall heritors : 
It Ratutes, That every heritor of L. 1000 yearly valued rent, ſhall incloſe 
four acres, and plant the ſame about with trees. The ſubſequent clauſes 
. likewiſe, with regard 70 the power of cafting about highways, impoſing a pe- 
nalty on thoſe who cut or break trees, &c. are all relative to this caſe, and to 
be explained by it: from all which we may conclude, that no heritor is 
bound to contribute to a march-dyke, fave he who falls under the enacting 
clauſe in the beginning of the ſtatute, obliging heritors to incloſe ſo many 

acres. yearly, effeiring to their valued rent. It is true, the obligation to 
incloſe is laid upon heritors who have leſs than L. 1000 of real rent ; but 
then it is obvious this cannot reach heritors indefinitely, however ſmall the 
rent be: they muſt be ſuch who can incloſe ſo much yearly, tho' the ex- 
act limits be not fixed: nay, the argument may be carried ſomewhat far- 
ther, as there appears no authority from the act for claiming the half of 
the charges, except in favours of ſuch heritors allenarly who are laid un- 
| der 


N a , „ wi” [ % 5 


der a neceſſity of incloſing ſo much yearly, It may be ſaid indeed, that 
this conſideration tends to make the fegulation anent the march-dyke tem- 
| porary ; ſeeing the obligation to incloſe was to laſt but for ten years from 
the date of the act, ajtho' by the ſtatute 17. Parl. 1669. the ſame is made 
perpetual: but, whatever be in this, one thing ſeems evident, that the 
faid regulation, which was meant partly, at leaſt, as an encouragement 
for ſuch heritors who are laid under a neceſſity of incloſing by the ſaid act, 
can never be extended to march-dykes of ſmall feuars; a caſe not under 
the purview of the ſtatute, and who, with reſpect to incloſing, are left 
upon the footing of the common law. What further [tends to confirm 
this opinion is, that, if the clauſe in controverſy ſhall be taken by itſelf, 
independent of the other clauſes of the act, burrow and incorporate acres 
muſt be ſubjected to the ſame regulation with other acres that are not in 
that ſtate: for the exception of burrow-acres is not introduced as a limi- 
tation of the ſaid regulation, it is in a former part of the act, and intro- 
duced as an exception from the 3 to incloſe. Now, it ſeems paſt 
a doubt, that, if the clauſe anent the march-dyke is to be taken by itſelf, 
independent of the other clauſes, and not limited by them, it muſt be ta- 
ken independent of this clauſe in particular of burrow-acres, ſo as to 
| ſubje& theſe to the regulation anent the charges of a march-dyke, in 
common with other acres. | e f 
2do, Suppoſe the defenders fell under the ſtatute, they are not bound 

to contribute to a ſtone-dyke. The act is for the benefit of planting, as 
well as incloſing, and that view runs through the whole of it; nor is there 
any other march-dyke ſpecified therein, but that which is ditched and 

lanted. „ ER. »„‚ 
5 Anſwered for the pur ſuer: Since it is admitted, that the clauſe of the 
act 1661 libelled on, as explained and amended by the act 1669, is at this 
day a ſtanding law; the only queſtion that remains, is concerning the 
ſenſe or interpretation thereof. As to the words of the ſtatute, they are 
as general as can well be conceived; Where incloſures fall to be upon tbe 
border of any perſon's inheritance, the next adjacent heritor ſhall be at equal 
pains and charges, &c. Now, the parties here are poſſeſſed of the pro- 
perty of lands, which, ſmall as they are, are their reſpective inheritances, 
and capable of being incloſed to advantage. Nor does the words of either 
of the acts intitle the defenders to plead an exception in their caſe, as the 
law does not make any diſtinction of the meaſure or fize of the property 
of the perſons intending to incloſe; and, if it be once departed from, 
it will be difficult to lay down a rule how many acres the property of con- 
terminous heritors muſt conſiſt of, before the ſame be ſubject to, or fall 
under the law ; for, if heritors of fix, or eight, or ten acres be exempt- 
ed, how ſoon will it begin to take place? Muſt it be twenty five, fifty, or 
a hundred acres; or what other meaſure? i 

The ſtrain of the defenders argument is,' to tack this genera] clauſe, 
which is the laſt in the act, to the firſt, that concerns the obliging heri- 
tors of fo much valued rent to incloſe four acres yearly, what they think 
cannot apply to ſmall feuars: but, as the one clauſe has no connection 
with, or dependance on the other, tho' in the ſame act; ſo the farſt clauſe 
ſtatutes in general, That the ſame rule ſhall hold proportionally, with re- 
ſpect to other heritors of greater or leſſer quantities of ground, than that 
ſpecially therein mentioned. But, in the caſe of ſuch heritors as are now 
conteſting, there is truly no place for any real hardſhip, by applying the 


law 


5 T WI . 
law. to incloſures, either exceſſively great, or ridiculouſly: ſmall; ſor the 
leaſt: of the defenders properties being ſix acres of good ground, ſituated 
in a populous country, would make a very compact and commodious in- 
cloſute; and, in general, as to the caſe of ſmall feuars, whereof there are 
many throughout the kingdom, there ſeems to be no claſs of heritors to 
whom more properly this le e ſhould be applied for the encouraging 
incloſures, than to theſe; for the very intent of giving and taking ſuch 
feus is in order to improve the ground; and they are generally of ſuch 
ſize as are not too ſmall to be worth inclofing, nor too large to be capable 
of being incloſed; they are in the medium betwixt the two extremes, in 
which it is poſſible to put caſes where the law could prove a grievance, 
With reſpect to the ſecond defence, That heritors are not obliged: to 
contribute to any march - dyke, but what is ditched and planted, it was 
| obſerved: That, tho the act 1661, with regard to this point, is ſomewhat 
ambiguous, yet the ſtatute 1669 clearly provides for an alternative, ac- 
cording to the nature of the ground, as it may be fit for a dyke or ditch, 
2dly, The ſame law gives the election to the purſuer, who is perſuaded the 
defenders are ſenſible it would even be a prejudice to themſelves to have 


” N 


march · dykes by ditch or hedge. eee RS e eee 
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The Lords found the af 41. Parl. 1661, did nat reach to ſmall. feuars 


W 2obo bad not above | five or. fix acres of ground. 
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John Corsbie contra James Shiell. 
1. The Informality of a Subſcription, by one Nottary and two Witneſſes, 4 


tract of Importance, may be ſupplied by the Partys Oath. 2. Qualified 


YORSBIE being creditor to Shell for the ſum of 400 merks, due by 
bond, charged him for payment, which he ſuſpended on this ground, 
That, by a mutual contract betwixt the ſuſpender and his creditors, he 

was bound to diſpone to them his haill heritable ſubjects, which they a- 
greed to take in ſatisfaction of their reſpective claims, and to diſcharge 

him of the ſame, upon delivery of the diſpoſition; which being accord- 

ingly done, the charger, who is one of the creditors, was bound to grant 

a diſcharge, in terms of the conta. 

Anſwered for the charger: That the contract was ſigned for him but 
by one Nottar and two witneſſes, and conſequently null. To ſupply this 
defect, the ſuſpender referred it to the charger's oath, whether or not he 
had given orders to the Nottar to ſign for him; who accordingly deponed, 

That be defired William Hunter the Nottar to put his name down to the con- 

tract, and to ſell. the lands, and pay the baill debt. Whereupon the ſuſ- 

pender pied, That the charger having acknowledged he gave orders to the 

Nottary to ſign for him, is ſufficient to ſupport the ſubſcription, and bind 

him to the common meaſures; were it not for the adjected quality, the 

matter would be paſt diſpute. Let us examine what effect the adjected 

clauſe can have, ſignifying that he gave orders to the Nottar 70 4 4 


4 2 5 
$ FP 1 
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aa and pay; 15 hail Bb With repard to hi ich. it is obvious, PRIOR 
thing can be more abſurd than this addition; the Nortar's part was to ſub- 


ot paying the debt: and, if it be meant that this was the ſuppoſition or 
condition upon which he gave orders b the Nottar, ir is inconfiſtent with 
the bath itſelf; for, to give orders to ſign a contract, is to give orders to 
fgn the fatme ug it ſtands,” and it muſt be evident for itſelf. The queſtion 
ten comes to this, Whether the command muſt be taken by itſelf to 
ſupport the contract, or if the effect of the bath muſt be to prove that the 
charger ſubſcribed the deed: with a quality and condition directly incon- 
ſſiſtent with the contract itſelf? And, as to this, it is true, that when LY 
contract is informal on the act 1681, and the verity of his ſubſcription is 
referred to a party, it has been thought by ſome lawyers, that he might 
add to his acknowledgment that the debt was paid, or deed performed, 


the deed is po jure null, and that an informal ſubſcription is the ſame 
with none; upon which ſuppoſition, there would be nothing left but to 
refer the verity of the debt to the | party's oath : but this is far from be- 


a& 168 1, is yet ſufficient to found an action; it is not pars fudicis to 
hy hold of the informality, but the buſineſs of the party: hence it fol- 
lows, that any deed of homologation, implying an acknowledgment of 
the party's" ſubſcription,” is held ſufficient, perſonali objectione, to bar the 
patty from pleading his objection, 21ſt January 173 5, Teifer. If this be 
law; it ſeems to follow, that any act or deed, tacitely implying the verity 
of the ſubſcription, would have been ſafficient, much more a direct ac- 
knowledgment. The moment that acknowledgment i 1s interpoſed, there is 
an end of the controverſy,” the contract is rendered effectual at all points; 
_ after which, let the party add what facts and circumſtances he has a mind, 

they ought to be conſidered as extrinſic, and nothing to the purpoſe. But, 
2do, Let it be ſo, when the verity of a ſubſcription is referred to a party's 
oath;” that he will be allowed to give a qualified oath, yet ſurely it was 


contract. nes a bond, null upon the act 1681, is referred to the 
porty's oath; would he be heard, after acknowledging his ſubſcription, , to 


W When the charger ſubſcribed the' contract, to be ſure, it was 
to teſtify and interpoſe his conſent to the ſame, when he adds, That it was 
to get payment of his whole debt; ; what is this, but, in other words, to 
fay, That, tho ſubſcribed the contract, I did not intend to be bound 
by it? ziio, To give the charger the whole advantage of his oath, let it 
be fo; that he ſubſcribed the contract in order to ſell the lands, and get pay- 
ment of bus whole debt, even this is ſufficient, in hoc ſtotu, to bar him from 
perſonal diligence. * There is no evidence in the field, what may be the 


management, they may be diſpoſed of ſo as to anſwer the whole debts ; 
when this negotiation is finiſhed, and effects turned into money, and ap- 
plied for payment of the debts, then, and no ſooner, will there be 


the charger's debt remain OS: there may be accels: to do perſonal dili- 
ben Top the den . 
: * ce dd 28 8 , 


| {eribe for the charger, he had no earthly duſmels with ſelling the land, 


Gc.; tho of this there is ſome doubt. It goes on this foundation, Oe 


ing joſt 1 ſubſcription of à bond, tho not formal, upon tbe 


never found that he can add qualities inconſiſtent with the terms of the 


ſay that the hond was only for fifty, When it clearly appears to be for a 


extent of the ſubjects in the contract, nor any certainty; but, upon good 
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and chat it is Kill entire to bim to ob e 
I. 1000; Sterling, as indeed 


to two is ſufficient, it 8 purpoſe to 
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denen g na manu ene : 
Nottary to fign makes no ſubſcription 5 end tbeciewediohn; hy law, 2 
was, that one Nottary might not, — . ark te: party, 
impoſe on illiterate; Feen equires two, iti mattets of im- 
portance, in order that they may b e another. As the lau 
has thus declared what ſhall - be — 40 4 partys ſubſcription, ſo no 
conſent can ſubſtitute. any other equivalent; that is, no conſent of the 
party can make the atteſtation. of a Nottary, in inatters abov =D. 100 Set, 


10 70 ay 12 yet the: alle ega 


to bea Jegal ſubſcription; and this is the difference betwixt eſſentials and 


ſolemnities; the laſt are introduced for the ſake aft . and may 55 
ly be diſpenſed. with. For inſtance, whete a witneſs is im 
1 ned, one may ſay * cp is not bound to fine with: — witneſs 40 © ps if 
be waves, that objection, by nd ag — he cannot return to it; 
but, in eſſentials, he has no power. For example, where a deed is not 
| ſubſcribed at all, he may enter, if e pleaſes, into a new bargain; but 
he cannot make that paper a deed of his, becauſe that is fact, which will 
not change. In the ſame manner, he nnn make, nor agree to hold a 
deed of importance, atteſted by one Nottary, to be his deed ; becauſe it 
is the law, and not the deed of che party, that declares what ſhall be e- 
quivalent to. his ſubſcription; ſigning is the eſſence of a deed, and ſuch a 
writing, not atteſted by two oC is not ſigned at all; ſo that here is 
a deed without a ſubſcription, If this is allowed, it is a vain queſtion, 
whether the charger 20 * — to the Nottary to ſign the deed; ad- 
mitting he did, {till the queſtion, remains, Whether that atteſtation makes 
up his ſubſcription; —5 if the law ſays that nothing leſs than a warrant 
prove that he gave warrant to 
one. With teſpect to the reaſoning touching the quality of the oath, it 
was abſerved, That the lame was very plain, and altogether intrinſic. The 
jueſtion, aſked upon oath, Was, Whether the charger had given warrant to 
the Nottary to fubſeribe this deed for him: 9 man honeſtly anſwers, 
That he does not know. one, deed from another; becauſe he can neither 
read nor write; but that the Nottary told him the contents of a deed, con- 
| taining powers to the Nottar, with athers; to ſell Sheill's land, which would 
BY his haill debt; and that he gave him commiſſion. to ſign ſuch a deed 
or him; and, if any ſuch 4 7 appears (according to — preſent ſuppo- 
Ns be will 12 0 1 * a 8 nen. 4 — to d this 


this contract; 1 * what then? he . — is not. — ye it for, — de⸗ 
nies he ever gave warrant. to ſign any thing like it. As to the example of 
the verity of 2 ſubſcription to à bond for an hundred being referred to oath, 

and that the defender ſhould acknowledge his ſubſcription, but ſhould add, 
that the bond was only for fifty ; in which caſe, the quality would be ex- 
trinfic. It was an/wered, That the doctrine was true, but does not apply 
to the preſent queſtion, where the verity of a ſubſcription is referred to 
the oath of a party, who can write; he has himſelf to blame for not 


reading 


LY 


1 199 1 1 . 

1 tide; 15 * if he havthqwells paper of different contents ande bo 
believed; the 
qualify and prove fraud; but it is otherwiſe, when a party can neither read 
nor write, the may be read or repeated falſely to him, and he muſt 
take every thing upon the faith of ſtanders by : fo, in the one caſe; the de- 
ponent-anſwers pointedly to the queſtion; Did you fign this individual ſa- 
per? he knows it from another, and can anſwer accordingiy; and, if he 
owns his ſubſcription, he may be allowed to be bound up by his deed ; 


ſtion, Did you give warrant to ſubſcribe this paper ? ' becauſe he does not 
know one from another; he can only anſwer, That he gave warrant to 
ſign a pap 
that, in the caſe put, i 


a man who cannot read and write ſhould be aſked, 


ſwer, No, but that he had given warrant to ſubſcribe a bond for fifty, it 
would be abſurd to pretend, that his PR wal be diſregarded, becauſe it 
is not agreeable to the bond which appears: on the contrary, the bond 
conld er eee decauſe of its cing inconſiſtent with the oath. 
e lee e e 
| Lord. non the | uſeription f one Nittary an tao nner to the 
20 „and now TUNER as vom Was e 


2 0 * 10. 1739. 
David 2 contra . ae, Fu ullarton, Ce. 


A frei Deed, 240% Eten 2 e ng to the Law f the Place, al the 
e. . which # derne W Bad, US it had been executed i in Scotland. 


3 W 8 
1 


4 London, and 45 there. Sometime before his death, he 
ceawadkes — — particularly a promiſſory note of L. 100, to Hugh 
Fraſer, and ſome book-accounts to perſons at London, who aſſigned their 
reſpective claims to Mr. Kinloch ; om Which he brought a proceſs againſt 


ſiſted particularly againſt Wilkam the eldeſt ſon, on the paſſive title of 
charged to enter heir, 10 as heir to his father, had right to an heri- 


tile thereto. 


in England, they behoved to be regulated by the law of that country, by 
which the heir could not be reached fot bills, promiſſory notes, or book- 
debts, but only the executors or adminiſtrators : that the heir could only 
be liable for ſuch deeds of his anceſtor, where heirs were fpecially ex- 

preſſed, vi ſuch obligations, where one binds himſelf, his heirs, execu- 


theſe debts ſhould produce any actiot here "againſt him? In order to 
clear this I prone it was 00er wel, That it 4 but ex comitate originally that 
| debts, 


quality will not be extrinſic,” but irrelevant, unleſs he can 


but one-who'can-neither read nor write, ean give no anſwer to this que- 


Tr, and that 2 he muſt deſeribe by the terms thereof: ſo 
If. he gave warrant to ſubſcribe a bond for a hundred? and he ſhould _ 


A gan vy birth, reſided moſt part of 


the Doctor's children, as repr eſenting their father, for payment; and in- 


table debt for L. 2000,” on a elta fate in in this country, upon making up 1 
© Pled for William Rules; As the debts purſued for were contracted 


tors, or adminiſtratots; and, as this is an eſtabliſhed point in the law of 
England, the preſent queſtion comes to this, If it is juſt or reaſonable that 
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for, are ſuſtained at all. 
law) of nations, that deeds 
uvhere they 
ſuch deeds granted abroad, as they receive their binding force from the 


| have contracted upon the faith of the Doctor himſelf, 
only being liable; and therefore cannot ſue the heir any 
intitled to: a liberation by the form of the :contr: 
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have bee 
the world, as well as in England; quad furis in toto idem in 


. — — ol — * qv a — * Y 5 3 a A 5 * 4 1 . * * . — 8 2 * 3 — on tm — "” Wend — A A ET _—_— __ 
HTS Rr EF ans on” 1 Heer, pO Wore: et F 1 + Cobalt oem NE NE en © hy . — 72 Z 
- FEENEY S A rn ECD. > vhs * N 3 2 8 2 — — — T * 2 2 1 - N 7 3 
1 1 * 1 1 2 oe xe . N - — — — — 4 "5 ; 4 4 — * = 2 * * - — 4 
8 4 _ os LY 5 _  — — * > —_— £ , * 
* 4 2 
— * 


It is very true, n has in a manner b 
executed conform to the law 6 . place 5 
are granted, ſhall be fuſtained every where: hente it is that 


of the reſpective countries, ſo they can have no further effect, or 
produce any ſtronger action, than is allowed by the law of the place * | 


| they are granted: as the meaſure of the obligation muſt be taken from 
thenee, ſo muſt the effect and extent of _ _ 9 * | 
che obligor or his ſucceſſors,” un 


cteditors in the debts ſued: on muſt be re. os. conformed oY 
ſelves in their contractions to the law of their own country; and; as they | 


did not take a proper obligation,” binding the Doctor and bis heirs, how 


can they expect action ſhall be ſuſtained againſt his heirs a1 


tion; Landed ame man- 
ner as the Doctor himſelf would have been free, and all his repreſenta- 
tives, if the obligation had been void by the law of Argland; and would 

1 afſoilzied from any action ſued agai 2 part of 
Fur- 
ther, foreign bonds are taken away in the fame manner 55 is Moved by 


che law of the place where they are granted. E. g. Payment of an En- 
gli bond will M ſuſtajned to be proved by witneſſes, or the 


ath of the 
cedent, in prejudice of an onerous aſſigny. Thus likewiſe the limitation 


of actions introduced by the ſtatute 4 1. Jacobi I. talses place here with re- 
| ſpect t to debts contracted in En gland; . Now, by the ſame rule, every juſt 


exception that lies againſt debe contracted abroad, by the law of the place, 
is receivable againſt, them every where, whether ſuch defence. tends: to a 


total abfolvitor in favours of the debtor himſelf, and all his repreſenta- 


tives, or in favours of his heirs, in conttadiſtinction to his executors. By 
the law of Eng land likewi e, if one binds his heirs and executors, with- 
out binding birſclf. the obligation is void; and yet, with us, ſuch obliga- 
tion has been found effectual. to produce action: would it not be abſurd 


to ſuppoſe, that a bond of ha tenor, granted in England, ſhould be 
15 ſuſtained here; that à deed, originally null, ſhould become good by change 
of the place of action? If ſuch bond could not be ſuſtained here, is it 


not a natural conſequence, | that, where one binds; himſelf, without men- 
tioning. his heirs, the contraction ſhould be void as to the heirs, conform 


to the law of the place where the debt accrues.” From all which, it is 


plain, that, as the defender could not be ae by A direct. ſervice,” lo 


neither can he, by a charge to enter heir. 


 Ariſwered fot the purſuer; Whatever may be the. Jaw: >; e 


with reſpect to the defence now inſiſted on, it is believed the ſame; can be 


no bar to the action brought here for-attaching the debtor's cſtate, in the 
way and manner as allowed of by the laws of Scotland, where ſuch eſtate 
1s ſituateſl ; for, as lands and other itable ſecurities, nullam | kabens ſe- 


17775 they muſt be regulated gu, their conſtitution, tranſmiſſion, &c. 


the laws of that country where; they are ſituated ; thus heritage 1 
Bae is conveyed by teſtament, and à deathbed- diſpoſition will be 2 


effectual conveyance there, liable to no reduction; yet in both theſe ch 


ticulars 
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far vt obligation; ef öther deed executed according to the 


: able 621 force executiqn in another country, where different forms and ſo- 


es; ſeems to be „That, whatever effect they are allowed to have, it is 


Dy practice has prevailed, by the cuſtom of nations; and ex nua cumitate; 
for one nation to give execution upon obligations, or other deeds regularly 
cCompleated, according to the ſolemnities of that country where they are 
granted J eſpecially where the like debts or deeds; if contracted or-conſti- 
tuted in that country where execution is demanded, would have been obli- 


on * like debts. contracted in foreign parts. And, a fortiors, where — 


Scotſman refiding an England, the Judges of our law are not called upon 


to examine whether theſe debts would have. received the like execution a- 


tracted. If it is a juſt deht, ſuch as would have been available | againſt e- 
very eſtate,pertaining to the debtor, had it been contracted in Scotland, 
no good reaton./can-. be aſſigned, Why ſuch debt, tho contracted in En- 


tion,  originis quam rei ite, ſhould not receive full execution. againſt every 
eſtate in Srotland portaining to the debtor. Agreeable to theſe principles, 
the. practice has always been, with reſpect to debts 2 
parts, to givs execution thereon, if 
Wa law. 


10 1 5 the owt of that country where, the debts Were conttacted, as to 
the folemaities xequired-to. — them eclual even in other countries, 
where different forms were requiſite. But, where the queſtion is not as to 
the form of the conſtitution, but as to the eff 
have in tranſmitting of property, neither the, mite nor the 4 of 
the Court has gone ſo. far. as to admit of theſe relevant to tranſmit or affect 
an eſtate in Scot/and. by, any way or cnc, 15 according to the rules 
preſcribed here. In ſhort, there is neither law nor reaſon to reſtrain one 
nation from enforcing, h by legal execution, deeds regularly conſtituted in 
mother country, tho theſe would not have been available to the ſame 
| purpoſe i in the Mont gere they are conſtituted. 1 If a contrary. doctrine 
were to take place, many abſurdities would follow: e. g. There is no 
ſuch thing as arreſtment or adjudication of the 9 effects or eſtate 
known in 8 but, to pretend that therefore none of theſe dili- 
gences could be uſed here, upon a debt contracted i in England, would be 
attended with many inconveniencies; conſequently, as he has r not renoun- 
ced, he ought to be found liable for the debts ſued on. | 

- The — adduced for the defender, were: Coke upon Littleton, 
lib. 3. a0 Tan. * word Heir, laſt . 22 
* his title Das ftatut Tanuaz 4. 4400 ny 
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law 'of-Bcotlens, * e ee 
and fort vof-the'ceantry where it received its being, could be avail= 
kemi were required? And the general folution, as founded « en princi- 5 


as no laren be of. force extra territorium. 80 far the 


available to-the-creditor, inthe ſame manner as demanded u up- | 
cution is ſought againſt an eſtate in Scotland, upon debts contracted by a 


gainſt an eſtate of the ſame kind, in that place where the debts were con- 


zecially by a:Scotman, ſubject to the laws of Scotland, tam ra- 


0 tracted: in foreign | 
conſtituted in the manner preſcribed 
\ that gountry where they received their being, tho they 
d, if contracted NS: ſo far the comitas has gone, 


& that theſe. deeds ou ght to 
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4 
"of bimſelf in 
the heirs- male of his 
s burdenins the land, 
rſe + of ſueceflion, Se. Flury liv 9 till the 
year 1692; and, his de th; Thomas his ſon poſſeſſed che eſtate, to 
vhich he had right, both bythe ifeſimgenms 1668 and 1669, and Ee wi —4 
his father's —— laſt mentio ed. Thomas Macdbs gal died in the 1701, 
leaving three 2 P ; Tomes and Wilton; the eldeſt of 'whom, 
Henry, was mot of age till the 1709 neglecting the entail 
168% made . nn mn to the — og 2 vice as iran bis fa- 
ther; and, in the 171 5, executed à new ſettlement, where e 'obli 
himſelf torefign the land! in favours of himſelf, and the 
body; which failing, of Burdaru Mace! ee, ben W dane and 
the heics-male e Hor ee , . EIT TKIIST 


ng 
aliensting or ater g'the 


In the year "1722, "Henry died mere pos n Barbara his daughter Was 


"Crit Heir of proviſion in general to him, and, in virtue thereof, Was in- 
'feft. Anno 1733, Barbanu intermarried with Vr. Oeurxe Ha ; and, by 
the contract, Mr. Hay obliged: himſelf to apply L. 1 90 Sterling" towards 
payment of he family-debts. On the other Hand,” ? with 
conſent · of her durators, provided the eſtate to herſelf ind huſband in con- 
junct fee and liferent, for his liferent-uſe' allendrly, and to the BHeirs- male 
of her body, Cr. The tailzie executed! by old H ny as diſeovered in 

the 1733; in virtue whereof, Thomas N (uncle to Mrs. Macdou- 
gal) was ſerved heir of tailzie and proviſioh to his father Tomas; upon 


which title, he NON. reduction of” theiſertlement made by his brother 


. 
. r . & 9 th. 
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_— FR N bis owri dau hter, 40 nfequen 
* | Wrüge with Mr. Hh. Po e 5 a 

A mongſt dther defences; eee for Mes. 1 Bay wy SUR at alt 
her huſband: That the 


a power or faculty in old Henry to make a tallzie in 
the 1684 was preſcribe 


d; and that the pfeſeription thereof miſt be held to 
Have comme ed from! the time the faculty was created br given to him in 
the 1668; for, as the direct feudal right to the lands was veſted in Thomas his 
ſon, who was the vaſſal of the Crown therein, and by whom the caſualities | 
of ſuperiority. muſt have fallen; the powers given to Henry was no more "” . 
chan a faculty or burden upon the eſtate of another man'; upon. which, | Wit 
if no claim is brought to make the exerciſe thereof effectual Within forty. „ 
years after that power is created, the ſame ought to ceaſe for ever, and ö 
ide eſtate of the Har ſtand difineombered thereof, as well as of all other 
actions or demands, by the general -laws' concerning preſcription. 2dy, 
The charter and infeftment 1669 has been the ſole title of poſſeſſing the 
_ eſtate ever ſince 3 for the-private bond of tailzie, executed by old Henry, 
1 having never been publiſhed or made uſe of, cannot be accounted his title 
zoffeflion;:- And, as for Thomas, and Haury his ſon, and the preſent Lady, 
hair: ee made up in the manner above deduced, upon the footing 
of the infeftment 2669, which gave the eſtate in fee ſimple to Thomas: and 
his heirs; and both Thomas and "Henry «Qed as heritable proprietors in 
virtue of that inveſtiture :- nay, it does not appear that any of them ever 
2 r 2 * — ng W 29 10 4 fee 


Gt yer, te 


bode / claim was br erm ork hs 
whereby the fight thereto ſtands: firm and ent hrs; force of preſcription 
in the preſent Lady. - 3dly, It as chief That the entail not being duly 


recorded, could neither affect Mr. Hay or the ſue of the marriage, who 
are onerous ereditors z- and that the itritant caves not being ingroſſed in 
Mrs. Macdougol's infeftment, however this might have irritate her right 
in | virtue of the ſecond clauſe of the ſtatute, yet, in terms thereof, the 
buſband, having bona fade contrafted with her upon the faith of the infeft- 5 
ment. which contained no ſuch prohibiti wy was ſafe. 
_ _. Anſwered for the putſuer: As old Henr s powers were en groffed' in the 
title-eed: of: — it as impoſſible they could be liable to a pre- 
ſeription. Had he lived to this day, as his power was contained in the on- 
ly title chat his ſon or his heirs could have to the eſtate, he might ſtill have 
exerced the ſame; he could have cut down the fee of . ſon, and all 
claiming under him ; they had but à qualified right, and they never could 
plead a preſoription againſt the quality of theit own title. Likeas, in the 
caſe with a reverſion in the body of a right, which, by the nature of the 
thing, as well as by the ſtatute Fee admits of no negative preſcription. 
A vaſſal might, at the ſame rate, pretend to exclude the reddendo of his 
own chatter by the negative preſcription. The title of Ti darf and his 


| heirs made his right precarious, dependent on the will of Henry the fa- 
ther; and it is impoſſible that a 


rious or, poſſeſſing as ſuch, can 
plead a preſcription againſt him, -under whom he 'holts his poſſeſſion. Be- 
ſides, theſe powers were actu 


ally exerciſed, within ſixteen years of Sir 
William Scot's diſpoſition: ; ſo that the only queſtion is, If the bond of tail- 


vie is cut out wy" the Negative Pn? ? Asta | which, it falls of 06 


8 


he: Funpreſerped- big: On ß rent 1 200 n, 
pp yh as it is a ſettlement of the fi * this 


800 — therefore, 


hy agg 
pt 
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[ge ate ST to, whom! as iption could be 
Le ee years: after the 16902. Tn, 
the „ Was the. gee 2 wth Fright Rahe 
bee plement of h and Who Was lümited 
1 irritant o clauſes, and it was. in "his. favor 
14 dg uld un againſt tis heirs of entg 
= = #YFillam, were all, from t 12698, woward: 
1 - nd cherefore-theſh. years fall to pe deduged-from, 2 5 ] 
= <anatatlord-avy; e 8 e that Tamas, ſt; member 
. off the entalh.m 6: ergy eee of the 7 been af 
letth 646/79 and 8 
gainſt the heirs of tailzie, and — 1 
re. 48 1 War zun cee 


= it mult de Confidered in,;this-queſtion; as-only dated in, She ho 4002; 
_—  forat is impoſſihle the JF: eſaription, could run fee n an gather period; till 
wen ae mortalcouldclaimupanit 3 it is che ſame gaßt, a8 if ge ſhould | 
4 make his teſtament, | and {bould live thereafter: forty. 5 fifty. years 4% k. 
. fible.to'pleadithat the teſtament could be cut off by the negative: bre. 
1 | on. . or that the preſcription, could: jo —_—_— it been he + 

1 e till-yeſterday, the ſettlement woy jo c 1 | 
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n.? And:wou 


ime,; it is s opt 2 
. the ee action is com- 
4 * the d tende Who pleads i it, 4s; major 

r of 1 importance. adi, No. preſcription could 
run again] "oe | leaft;unti 11 8 the death of Thomas, the 
| firſt. WL Oy for, by the 1 infeftments 1668 and 9, the fee 

Was in him, but 5 reſerved. powers _ his father to evacuate the.ſame ; 

which powers tl ther -hayingiexerced,. Thomas ceaſed to be fiar by theſe 

infeftn ayd came to have the * of . fee by the ſettlement "1684. 

| And, 1 0 this deed was not compleated by infeftment, yet it was a good 
„ Site ol af. eng conſequently. his poſſeſſion muſt be aſcribed; to it, and 
| Tin niefiments that were ſuperceded by the exerciſe of his father $ 
Now: from the 1701, the death of Thomas, forty, years are not 
1 11.34 dt dly, FP , preſcription could run until the 1722, the death of 
H c th e putſuers eldeſt brother, it was only then the ſucceſſion opened 

TO | is, pur ſuer upon the entail; till then he was nan valens agere; and it is 
20 a maxinin the ley; 9, Scotland, Contra. non valentem agere non currit pra- 
| 1 K. LAs | | | : $ . 
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ject by unins 

nprehi hended: hat tte fame can apply. 
— Henry, who are ſuppoſed: to 


ve acquirec — FM hs ene were confeſſedl rietors upon the 
ulement 1684; and therefore, how they erte the Gas of 

ir own eſtate by a preſoription, appears inconceivable; or how they 
1 acquite by the Preſoription againſt their on heir. 

by - Arteatzorhis preſcription < could not commence till the Ss 3 as was 7 

the date of the comme cem divas: 'Thomas's:poſſeflion , and, if he Was to 

acquire by preſeription ag ainfſt his heirs, ſure their minority muſt be de- 
duced and; again, if Henry his ſon was to acquire by preſcription againſt 
his brother Thomas, his minority muſt deduce out of the years of pre- 
ſcription,” there muſt be ſome perſon from whom the acquiſition is made 
dy the 3 preſcription, and that party's minority muſt undoubtedly be 
deduced: Beſides, the maxim contra non valentem agere applies to the po- 
fitive, as well as to the negative preſcription, as appears from the deciſions 
above quoted; \wherefore, as the purſuer could not have attained the poſ- 
ſeſſion, in oonſequence of the entail 1684, by any action before the death 
ol his brother Henry in the 1722, the poſitive preſcription could not begin 

to run till that period, conform to which, this point was ſolemnly deter- 
mined in 1726. Dundonald. And, as to the third defence, it was 
anſwered": That Mrs. Macabaga! had no right to the ſucceſſion by the en- 
null, neither with, nor without limitations: that her title ter __ 
gratuitous deed; which her father had no power to grant, he being re- 
ſtrained by the entail; conſ equently ſhe can neither plead the not record- 
ing, nor her bona fide © contracting with a party who had not ingroſſed 
the irritancies in his infefement : : and her right being reduced; her cre- 
ditors, however onerous, can have no claim againſt the eſtate, in which 
their debtor has no intereſt. If indeed Mr. Hay had contracted. with a- 
ny of thoſe called to the ſucceſſion by the entail, there he might have pled 
his bona fides, the oneroſity of his debt, and. the not TORE: ve the 
greek but weak! is not the caſe gere. 
Replied: The res mere facultatis, which cannot preſcribe, abe the 
powers a man” has in virtue of his own dominion or property ; but a right 
that gives him a power over the eſtate of another may be loſt by preſcri- 
ption, altho' it was optional for him, ſo long as the right ſubſiſted, whe- 
ther he ſhould uſe it or not; which is the caſe, for example, of all the 
rural ſervitudes. See likewiſe Perefius ad tit. cod. De præſcrip; 30. vel 
40. Am. And, if ſuch power were not to preſcribe from its date, it 
would be harder to be defeated, than if the ſame perſon had: the full 
right of property itſelf in the ſubject. Now, if the preſcription can thus 
Tun, it will be no interruption thereof, that old Henry, by a private deed, 
attempted to exerciſe this faculty in the year 1684; for this is but like a 
ereditor aſſigning his claim to a third party, who takes no document there- 
on againſt 0 party liable; and, fince no action was brought upon that 
deed, nor any thing done in virtue thereof, it is believed, the latent exer- 
eile of the faculty cannot hinder it to preſcribe. As to the objection, 
That the preſcription againſt the tailzie could not ; hogya to run until the 
Fff year 
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| hinder preſcri Tt1 0 


ing the minority of the next, or any other ſubſtitutes. It is true, that, by 
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year 1742, * E. * died, a er aha: | Thatithe: eſtate was truly 
veſted in Thomas and Henry, and poſſeſſed by them upon the direct title Te 
which made it theirs in full property the bond of tailzie was unknown to 
them, and could not be a title of poſſeſſion until a charter had followed 
thereon ; conſequently it was their intereſts, who thus poſſeſſed wberior; 
Fitulo, to make the ſame good by preſcription, and'to : acquire an immuni- 
ty from the fetters impoſed on them by the tailzie; -and- they: SE 2 
poſſeſſed the eſtate ranguam optimum maximum, for more than the years of 
preſcription, there appears to be no juſt reaſon why they ſhould: not * 
the benefit of the ſtatute 1617. Beſides, if the objection were of any 
force, it would go ſo far that We of time could get the better of it; 
for, if a ſettlement had been made to an a century or WQ ago, 
upon which, alb the while, nothing had followed, base the eſtate conti 
nued to be poſſeſſed on the old un Nene! which were in fee ſimple, and, 
by ſueceſſion from futher ta ſon, who were at the ſame time heirs of 
_ as 4 as ber urn the claim of the heir of tailzie would be ſtil! 
ſuch antient deed; after the years of the: longeſt 
had been fequently derte. which: would be too abſurd to 
nber 1695. Innen. As to what is objected, That 
1 Macker, on, and the purſuer his brother, were 
boch of them minors for ſeveral years after the death of -Thomes" their fa- 
ther, and that, diſcounting e minority, there will not remain forty 
years, from the death of old Henry the liferenter, to the bringing of this 
action; conſequently; no preſcription is run to validate the direct title 
diſtinct from the tailzie. It was anſwered : That, as to the minority of 
Thomas, in whoſe name the claim upom the tailzie l now ſet up, mie : 
can be had to that; becauſe, even upon the footing of the tailzie, the 
ſueceſſion would 5 have opened to him until the death of his brother 
Henry in the 1722, lang . his own majority. And it ſeems impoſli- 
ble to maintain, That the minority of any one ſubſtitute in a tailzie ſhall | 
to run againſt it; for, upon that ſuppoſition, no pre- 55 
ſcription could ever run; ſeeing, amongſt nere fubſtitutes in 2 
tailzie, it can hardly occur but that ſome or other of thoſe who are in life 
for the time muſt be under age; and therefore the perſon whoſe minority 
is to be conſidered is only he who would be intitled to claim for the time 
being, even as in the caſe it were a bond containing ſubſtitutions. If the 
creditor was major, the preſcription would run againſt it, notwithſtand- 


| N Matdag — 


the conception-of this tailzie, Henry himſelf was the perſon intitled to 
claim under it; but ſurely his own minority cannot be pleaded againſt. 
himſelf, to hinder the poſitive preſcription from running in his favour, in 


order to compleat the better a and more err W under which 5 wy 
| erg . eke Kais att: 


The Lon . That the tend 7 Aaikie 1684 . hain 7 * 
not having been claimed. upon, or any document taken upon it, for up- 
. ward of forty years from the date thereof; and the eftate having been 
 Pofſeſſed by Thomas and Henry Macdougals, and Barbara Macdov- 
"Rr gal e Poſſeſſor thereof, for upwards of forty years,” in virtue of 
tk the diſpoſition in anno 1668, andithe 2 mrrmg Following thereon, they - 
Lua ve the benefit both of a negative and pofitive preſcription ; and that 
tte tailxie in e cannot nate get W a title of eviction 1 
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cit of Fay eftate Sow ithifaid\Drrkars Mycdoupel 
pee ers and Thomas Macdougals, ber father and- aber ee q 


7 William Macdougal, could nut interrupt the 
en ſubſtitutes by the tailaie 1684, and the right t 


» hon; purſuer inthes proceſs, cannat ſaund on the minority of "agree 
/ Macdougal bis ah no in order ito: prevent the running of the 
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gal whoderives right frum him: and found, That George Hay baving 
entered intomarriage-contrat with Barbara Macdoug , who fond ſeized 
in tbe lands, by virtue of a progreſs of infeftments, containing no limitation 
< > | upon ber father, and having become bound to advance L. 1 500 Ster- 

2 5 tomurdi payment and cnunerut iun , the debts of the family, in 


er was fully onerous, and theręfurr mil be available, and ſubff 
ering to the conception thereof, "1 


Hay, and the beirs- male f the: marriage, nut withſtanding of the la- 


hin in hferent, and the beirs-male of the marriage; the con- 
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Alea, . contra Elizabeth Fowler, Relit of Wil: 
- Tam  Macwhiri 
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2 ks 4 Deſunct s Egan, whether Hike ” p account to, o bis 05 Wren 


48 T are or FAO for ten. wo 


„ Ilan de chen in Trve -n 


eſs, died without making any 
will, leaving conſiderable effects, and ſeveral children under pupil- 


larity; upon his death, as none of «the relations on the father's ſide were 
wil = to meddle in the children's affairs, Elizabeth Fowler his relict ha- 


ving an intereſt | in the goods herlelf, applied to the Magiſtrates of that 
town to have the ſame 8 and appretiated, as alſo that the papers 
might be ſealed till a title was made up, ſo that her huſband's family 
might not ſuffer by delay. In conſequence whereof, inventaries were 
made out (which does not appear to have been ſigned by any perſon) and 
the goods were likewiſe appretiated. After this, ſhe was decerned execu- 
trix, qua relict to her huſband: however, a difference falling out (as was 
alledged) betwixt her and the Commiſſar, anent the extent of the ſub- 


jects to be confirmed, was the cauſe that no confirmation was expede ; not- 


withſtanding whereof, the relict and her ſecond huſband intromitted with 


the defunct's effects. On which account, Elſpeth Macwhirich, one of 


William's children, brought Aa proceſs againſt her. mother and her ſecond 
huſband, to account for their intromiſſions; which being aſſigned to A- 
 lexanger Campbell, he infiſted the defenders ſhould be liable to account as 
tutors or protutors to E/ſpech. 


Phd 


/ aotuartfariifng that * 


beirs by the tailxie 1684 years, as well as by the eee, 30 . 
ment 1668 and foumd, That the: minority of Thomas Macdougal, or 


preſcription, cd K 
upon them during their minority: and found, That Thomas Mac- | 


See, ddr of Bie y Macdougal Wen and Har hae Macdon. 


eee e the gate s being ſer- 


in favour f the. ſaid. George 
tent lailxie 1684 years, the ſame baving neuer EEG; gwen 2 
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Pd for the defender bit none of zem ber yer n to the 
: purſuer, and ſo are not hene account as ſuch, neither were they pro- 
tutors: to make one fall under that character, it is neceſſary that the 
perſon has immerged [himſelf in the management of the pupil's affairs, 
without any other call than for the intereſt of the minor; . even in 
the adminiſtration; he had uſed the name of tutor, which der had no 
title to do: but in this caſe that cannot be alledged; ſeeing, before the 
relict intromitted; ſhe applied to the Magiſtrates, ſer forth the ſtate of her 
| huſband's affairs, and eraved the goods might be inventared „Sc. 4. which 
was accordingly done: thereafter ſhe was — executrix qua relic, 
which ſhowed her anirzus not to act as tutrix or protutriax and would 
have expede a confirmation; if it had not been for the difference betwixt 
her and the Commiſſar. Beſides, ſhe had à conſiderable intereſt in all 
the moveable ſubjects, jure reli; ſo that her meddling cannot be e- 
ſteeme acting as protutrix for her children but for her on intereſt; 
and, tho her:adminiſtration might make her liable as a ſocia acting in re 
communi, yet it could never bring her under the character of à protutrix, 
eſpecially. if it be conſidered; that, in the courſe of bot, ge huſband's 
management, they, nor either of them, ever took the name of tutors to 
the children; when they lifted: money that had belonged to the defunct, 
it was on an Wy when they paid: debt, they took aſ- 
ignation or diſcha themſe "See the caſe June 10. 1665, Swin- 
toun. Neither does the at of ee 1665 make all intromittors las 
ble to count as protutors, but only when their intromiſſion is as 20 51 
which implies af acting under the character of tutor. . 
It was anſwered for the purſuer: That, in order to N the que- 
ſtion, Whetlier the defenders: were able as protutors, it Was neceſſary to 
look into the nature of the man Ses ent; for this purpoſe. it was aher ved 
That, from the application to the Magiſtrate, it was plain the relict un- 
dertook the pupil's affairs, under covert of their authority, as none of the 
father 8 ſide would meddle; and that this formality! ſhowed ſhe had an eye 
to the office of tutory, which requires inventaries; but, becauſe there 
was no nomination of tutory in her favours, nor gift from the Exchequer, 
nor judicial invegtaries made up conſequential thereto, whereby the relict 
might have been habilely ſtated in the office of tutory; therefore the lau 
characterizes ſuch management a protutory, that a perſon may not profit 
by neglecting the legal requiſites, and may not be in a better fituation. than 
thoſe who follow'what the law preſcribes, and that minors may not be 
Tuined by means of ſuch officious intromittors. The conſequence of this 
application further ſhows, that the relict was following out the manage- 
megt in the ſame terms, under colour of a tutory, or as impowered to 
take it upon her; did not the defenders enter upon the whole effects of 
the minors, diſpbleof 1 the goods on hand without diſtiaQion, uplift the 
debts" due to the defun&, and pay thoſe due by him? Does it not like- 
ile appear, from ſome of the receipts and diſcharges produced, granted 
by the defenders to the debtors, that they diſcharged the debts and ac- 
compts due to the defunct, as if they had been owing to the relict, defign- 
ing herſelf therein manager of her deceas d huſband's affairs? Further, 
it appears from two diſcharges, that William Mackie raiſed E ſums 
due to the defunct by bond, in which neither of the defenders had any 
manner of intereſt; ſo that he could not be acting in that reſpec, but on 
account of the infant children. It is a 7 thergfore, s er 50 that 


one 
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'. one who acts thus in a minor's affairs ſhall term himſelf protutor in the 
writing granted by him, "otherwiſe not be liable in that quality. Such e- 
ithet could not create any authority to act, but, on the. contrary, diſco- 
ver he had none, and ſo embarraſs his management. Beſides, it is plain, 
from the act of Sederunt 166 5, that it is the intromiſſion with the minor's 
eſtate, and acting in his affairs, that ſubjects the party to the character of 
: protutor and, if it were otherwiſe, miſerable would be the ſtate of mi- 
1ors : for, to be ſure, the worſe that the intent of the intromittors was, 
the more careful would they be to avoid taking on the character, whereby 
they might be brought to an account favourable for the minor. In the 
next place, ſuppoſing the relict had confirmed the whole executry, and 
managed it in common, it cannot be admitted, that therefore the defenders 
would not have been liable as protutors, as well as upon the character of 
executors; ſeeing the making up titles to a ſubject belonging to a minor 
cannot free the intromittors from the legal effect of being liable as protu- 
tors. Nor can the joint intereſt which the relict had in the executry alter 
the caſe; If indeed the defenders had only concerned themſelves with the 
ſubject, whereof ſhe had a proportion pro indiviſo, and that fell under 
the communion of goods betwixt huſband and wife, and had confirmed 
| thoſe, ſo as to lie open to a fair charge at the ſuit of the children for their 
- ſhares, there might be ſome colour for not ſubjecting them as protutors for 
the remaining effects: the neceſſity of the thing might excuſe them, and 
the children would have undergone no hardſhip in bringing them to an 


eaſy account. | ; 
De Lords found the defenders are liable to account to the purſuer's cedent 
P forbere ob D  fon 
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Anabel E wing Relic of Patrick Glen, contra John Semple. 


1.4 Baſtard may convey his Effefts by a general Diſpoſition, if it is not of a 
 Teflamentary Nature. 2. Ambiguity anent my Writer of a Deed. - © 


5 4 Nabel Ewing, as having right to a bond flue to her deceas'd huſband, 
A by virtue of a general diſpoſition from him, brought an action upon 
the paſſive titles againſt John Semple for payment. The defences were: 
Imo, That Patrick Glen the creditor in the hond being a baſtard, . the pur- 
ſuer had no ſufficient title in her perſon to inſiſt for payment, ſhe having 
no particular right thereto, but only a general diſpoſition, which could a- 
vail no more than a teſtament would have done. 240, That the bond was 
null, in regard the writer was not deſigned before iuſerting of the wit- 
neſſes, as the law requires; and, altho' it were not neceſſary for the writer 
of a paper to be deſigned before inſerting of the witneſſes, yet it is at leaſt 
neceſſary that he ſhould be ſome way or other certainly deſcribed, which 
he is not in the preſent caſe, the bond only bearing in the end of it to be 
ſubſcribed before theſe witneſſes, John Buchanan maltman in Dumbarton, 
and Adam Colquhoun ſervitor to James Nuncanſon at Garſhake, writer here: 
of; which leaves it ambiguous whether Adam Colguboun or James Dun- 
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| .canſon was writer thereof. 


G g g . Anſwered 


— 


1 = nn That eras not 


Adam Colquboun or James Duncanſon wrote it, the words, writer hereof, 
being inn dect -ſubjoined to his name and deſignation. Nor will the 


5 Mi. a Bickas, Af Janes nun, contra Sir 7 illian | 


1 1. To 1 e e Conſent 1 4 Sale 8 bis „ . Ef 


cConſent of Sir William Cockburn; for all right and title he had, or could 


* * bald Seeg 


1 TE 


4 hos revocable, Was dot 
ntary nature, but was to be conſidered as a deed inter viv; 
that the act of Parliament requiring the deſigning of the Writer, before 
| inſerting of the witneſſes, was in diſſuetude; and that it is plain from the . 
bond, Adar Colnuboun, one of the ſubleriding witneſſes, | is the writer 
thereof. Tf 

© Replied: A baſtard by law hs no teftamenti fal; 3 "neither can an ex- 
"ecutor be confirmed to him, upon any other title then qua creditor ;, whence 
it follows, that, as the purſuer's title is in effect a, teſtament, requiring 
confirmation in order to its eſtabliſhing a compleat right in the perſon of 
the diſponee, who cannot be faid to be a creditor. to the defunct; that 
therefore there is here no habile tranſmiſſion of the right, as appeats from 
Stair, p. 427.; and the deciſion 28th November. 1691, Stewart, where it 
was found, That a baftard's wife baving à general diſpoſition from ber huſ. 
band, could claim no right. in virtue thereof, but had only that ſhare of ber 
| buſbond's effetts that ſhe would have been intitled to by the law, bad no diſpoſitim 
been granted. ade, By the expreſs words of the ſtatute 17 5. James VI. the 
bond in queſtion ought to be found null, ſince the writer is not at all de- 
ſigned before the inſerting of the witneſſes, as that law requires; and the 
defender is at a loſs to underſtand how it can be ſaid to be in difluetude; 
as he believes, from the date thereof, to this day, very few. writs. of con- 
ſequence, written by men of knowled e, have omitted the formality there 
required. But, ſuppoſing it might be diſpenſed with, ſtill the writer ſhould 
be defigned with certainty ; whereas here 1 it is quite ambiguous whether 


th act, 3d Perl. Charks II. allow this Se: to * e by. a conde- 
 ſcendance. 5 . FH 6 | 
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"ha fe Conſent, where the Seller is taken an pp pong Deed u pr. | 

cure 4 enen of the Sale from. the N ere Ne | 
vi No 1724, Sir eee eee Denen ai ed part of the 
lands of Cumlege (which belonged to the eſtate gems gtoun) to Mr. 
Winram. In the year 1730, Sir Alexander ſold; the remaining part 
to Mr. Buchan, and diſponed the ſame to him as heritable prapricec 
thereof, with conſent of Mr. Archibald Cockburn his fon; as alſo with 


| 


: pretend thereto, either as creditor on the ſaid. eſtate, or any other manner 
of way whatſomever ; the diſpoſitive clauſe whereof was in the follow- 
ing terms: © Therefore wit ye us, the ſaid: Sir Alexander, and Mr. Ar- 
Lans d advice and conſent forelaid, for our Lp 

; ; | RR 


A ” Ne L 


4 


\ , . 4 * 
: 8 5 p ” 
. 8 } . " E a . 4 
5 ,, e 
| | 1 


& fal rights and intereſts; and alſo with conſent of the ſaid Sir Nil. 
«Ham Cockburn, to have ſold, annailzied, and diſponed, from us, our 
„ heirs, Se. to, and in favours of the ſaid Mr. Buchan, &c.” This dif- 
poſition likewife. contained the following clauſe: % And for the ſaid 
Meſſrs. Buchan and Winram, Ec. their further ſecurity in the premiſſes, 
and in corroboration of, and but prejudice to the conſent of the ſaid Sir 
« Wilkam, the ſaid Sir Alexander and Mr, Archibald oblige themſelves, 
«© &c. to procure from Sir William Cockburn a valid conſent to, and ratifica- 
„tion on a paper a- part of this preſent diſpoſition ; as alſo of the former 
e diſpoſition granted by them in favours of Mr, Vinram, for all right or 
title whatſomever which Sir William has, or could pretend to the lands 
diſponed to him, by virtue of the rights and debts after mentioned, 
(after which ſome particular debts are ſpecified, ) ot by virtue of any 
s other rights, debts, or diligence, in the perſon of the ſaid Sir William 
affecting, or which might affect the ſaid lands above diſponed, or thoſe 
formerly diſponed to Mr. Vinram; and whith rights, &c. are to be parti- 
« cularly enumerated in the ſaid ſeparate conſent and ratification, which 
the faid Sir William ſhall be obliged to communicate to the ſaid Meſſts. 
« Buckan and Winram, &c. and allow them to make uſe thereof in his 
name, for their ſecurity, and defence of their reſpective purchaſes, a- 
e gainſt all evictions or incumbrances that may happen to occur.” At 
the date of this diſpoſition, and for ſeveral years before, and after, Sir A.- 
lexander Cockburn, who was heir ſerved cum beneficio to his father, poſſeſſed 
the eſtate of Langtoun, and acted as Neritable proprietor thereof; but, as 
it was well known that the ſame was greatly incumbered, and that Sir 
William, who was a friend of the family, was poſſeſſed of many prefer- 
able debts thereon: it was judged neceflary that his conſent ſhould be 
adhibited, and likewiſe that the after-clauſe above ſpecified ſhould be in- I 
groſſed. . Upon this deed, Meſſrs. Buchan and Winram brought a proceſs 
aàgainſt Sir William, concluding he ſhould be decerned to convey to them 
all the rights in his perſon affecting the ſaid eſtate, for ſecurity and defence 
of their reſpective purchaſes 5 
Pied for Sir William: It is plain from the diſpoſition, the whole price 
was paid to Sir Alexander and his ſon, and no part of it to him; where- 
fore the queſtion is, What is the natural and legal import of a conſent to 
a ſale made by another in thoſe circumſtances ? As to which, the mean- 
ing of ſuch a ſale would ſeem to be none other, than that the conſenter 
ſhall not oppoſe the ſame upon any right in his perſon, and that he ſhall 
not compete with the purchaſer thereupon, but allow him a preference to 
the conſenter's rights, tho otherwiſe they might be preferable to thoſe. 
acquired by the purchaſer. Let us ſuppoſe, that a creditor who has the 
only infeftment of annualrent upon an eſtate, conſents to the debtor's 
granting a ſecond infeftment of annualrent thereon. What can be ſup- 
poſed to be intended by this conſent, other than that the ſecond creditor 
is to be allowed to draw his debt out of the lands upon his own right, 
without any oppoſition from the infeftment of the firſt creditor, tho' pre- 
ferable ? Can any body imagine that the firſt creditor meant, in ſuch 4 
caſe, to tranſmit his debt and infeftment to the ſecond, in order to enable 
him to poſſeſs the lands upon his preferable: right, and thereby to extin- 
guiſh his debt, when he had got no conſideration for ſuch tranſmiſſion, 
nor adhibited any other concurrence to the ſecond. creditor's right, than a 
nudus con ſenſus, or non repugnantia; ſurely this is too abſurd to be ow ; 
, | EE tained- 
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wmwmined. And che ſame way; when a conſent is adhibited to a fale, the im- 


5 | . i 
. * 3 3 | 


dene it is none other than'tharthe creditor conſenting paſſes from bi 
light in ſecurity, fo far as it affects the eſtate ſold, and reſtricts himſelf to 
mam remaining lands; which he believes may be ſufficient. for payment of 

his debt; or, even the they ſhould, come ſhort, he pet is Pound by hi. 
cCeonſent to leave the purchaſer in quiet poſſeſſion, and to take his hazard of 


& 1 


recovering bis debt out of other fubjects. But it is obvious, what a wide 


difference there is betwixt this and a tranſmiſſion of the conſenter's debts; 


for, if that is ſuppoſed; che ' purchaſer might attribute his poſſeſſion to 


the debts conveyed to Rim, and by his poſſeſſion extinguith them: ſo 
that the conſenter could not afterwards recover payment thereof out of 
any other ſubject affected by them, or belonging to his debtor ; and ſurely | 

ino creditor, who knows what he is doing, will agree to the extinction of 

|  - his debts without payment; a donation, indeed, may be expreſsly made, 

dos it is never to be preſumed, when not expreſſed, and when another 

rational conſtruction can bes put upon the tranſaction. Such is the 

doctrine likewiſe of the civil law, which expreſsly diſtinguiſhes. a conſent 

5 from a tranſmiſſion, aliud eſt vendere, aliud vendenti cunſentire, I. 100. 
Die \regulis juris. See alſo J. 10. pr: f. quib. mod. pig. vel byp. ſolv.; 

0. tit. De-reflg. u ene, f 40 Jah 4. 1665, Boyd, Analogous to 

=” this are many other decifions, which have been given upon the conſtru- 

l dCion of conſent in other caſes; which, ſuppoſe, it imports no cqnveyance, 

= for inſtance, it is a rule in law, That jus: ſuperventens, cn a qa ap | 

> © - ſucceſſori: if a conſenter was conſidered in the eye of law as an author 
"8 or diſponer, he could not compete with the purchaſer, even upon ſuper- 

”  veening rights; but the contrary is an eſtabliſhed point, That he can 

ö make aſe of a ſuperveening right, even to deſtroy the right conſented to. 

Again, a conveyance imports warrandice; but a conſenter is never liable 

5 in any warrandice. And, if the principles now pleaded for be admitted, 

he cannot diſcover any other clauſe in the diſpoſition, that can ſupport the 

concluſion of this proceſs; for, as ta the clauſe whereby Sir Alexander and 

his ſon are bound to procure a ratification from Sir William to communi- 

cate his rights affecting the lands to the purſuers, it does not appear how 

this can affect the defender, who is no ways bound nor named in it, other- 

wiſe than as a third party, from whom Langtaun elder and younger are 
bound to procure ſuch ratification. ' In the net place, Suppoſing, for ar- 

oument's ſake, that Sir Milliam had conſented to this obligation, and that 

it were inferred from thence that he was bound to perform it: now, 

ſuppoſing even this had been the fact, ſtill it could not be obligatory on Sir 

William, when Sir Alexander is only bound 1a it, But, it is plain, there is 

no ſuch conſent in this caſe: Sir Milliam conſents, indeed, to Sir Alexan- 

der's diſpoſition, the import of which has been already explained; but, 

as to this obligation granted by Sir Alexander and his ſon, to procure a 

communication of the defender's right, he grants no conſent; aßd 

| ſurely it will not be maintained, That, becauſe he conſented to the 

diſpoſition, with the view already ſet forth, therefore he ſhould be bound 

to perform an obligation entered unto: by others to procure a conveyance 

from himſelf, and which could never be intended to be obligatory up- 

on Sir William; elſe it had been incongruous to take others bound for it, 

when it was a thing in his power, had he agreed to it, inſtantly to per- 
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It was anſwered for the purſuers: That the import of a conſe Ur 
diſpoßition of property appeared to be a thing as well known. and fixed in 
* _ Jaw, as any point whatever, namely, to make the dominium paſs for all 
tight that was in the conſenter, as well as in the principal diſponer. See 

I. 12. De evictionibus. And upon the fame; principles it is reſolved,” That 
a a proprietor, alienating with conſent of a liferenter, or of a creditor 

having a pledge in the ſubject, that the full dominion paſſes to the buyer, 


which conſiſis of the ſeveral intereſts of the diſponer and the conſenters. 


the diſponer, as in the preſent caſe, for all tight and title he has any 


maner of way: for there it ĩs not left to conjectute or implication; but 
bf preſs words declared. +1 - And here the defender concurs, not only in the 

the procuratory of reſignation, which is 
_ ſufficient to infer the concluſion of this action: for, as he who diſpones 


 diſpoſitive-clauſe, but, again, in the 


the abſolute property is obliged to deliver the progreſs of titles which he has 
to the ſame; ſo he who diſpones in virtue of particular rights or incum- 
brances in his perſon, ought in like manner to make good his diſpoſition, 
by delivering his titles, if he hath no other uſe for them; and, if he has, 


conſent is expreſsly declared by our lawyers to be what is now inſiſted 
for. See Craig. lib. 3. D. 1.5 29. ; Starr, book 2. tit. 11. §7. As ſuch is 
the doctrine of the civil law and our own, it is likewiſe evident, that this 
was the true meaning of parties. For, as the eſtate of Langtoun was 
ſubject to many incumbrances, beſides thoſe in Sir William's perſon, which 
were reckoned to be amongſt the moſt preferable, it could ſignify little 
to the purchaſers, that he ſhould barely renounce any claim upon the lands 


bought by them, ſince he not being the ſole creditor, ſuch renunciation 


would ſtill leave them expoſed to the next creditors after him whoſe dili- 
gences affected the lands; and therefore his conſent was evidently taken 
to the end that his titles might ſerve; to maintain and ſecure the pur- 
chaſers againſt other incumbrances leſs preferable on the ſubject. And, 


2h, If more were needful, the intent o e from 


the other clauſe in the deed; whereby Sir Alexander and his ſon oblige 


_ © themlſelyes to procure from Sir Milliam, to hoth the purchaſers, a ſpecial | 


communication of all the titles in his perſon ; and, tho' he be not di- 
rectly an obligant in this clauſe; yet, as it ſtands part of the diſpoſition, 
which is ſigned Py himſelf as one of the parties thereto, it ſeems impoſ- 
» ſible he can evade the force of it, in ſo far as it ſerves to demonſtrate the 
meaning of his conſent or concurrence, by him adhibited to the diſpoſi- 


#4 W445 


And, as to the ſecond. part of his defence, That he not being ſpecially 
p 4 * [5-40 Be 5 * * E 1 A | NN wo 
obliged in this clauſe, cannot be purſued to perform the ſane, it was 


anſwered: That it was not agreeable. to equity or bona fides for Sir Vi- 


liam, who was party to the tranſaction, and concurring with his friends in 
granting the deed; which contains, in corroboration of, and but preju- 
dice to his conſent, an obligation on his friends to procure from him 


a ſeparate communication of his titles: to ſay, it is true, I ſigned the 


deed,” but I never meant it ſhould be performed, ſuch a conſtruction 


would be to render the deed fraudulent and eluſory; but his ſigning the | 


111 | a 


And, as this would be implied by the naked conſent of one having right 
E + to a conveyance made, by another, there is yet leſs reaſon to doubt; chat 2 
the right of the conſenter is transferred, when he concurs or joins with n 


by conveying or allowing tranſumpts to the purchaſer. The effect of ſuch 
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7 Lords, b Inver anſo 


nd of. the: , nn could never be Io 0 


dr: were dad Way i adjected by the drives Kieifelf. bn rt 8 
er; allowed the purſuer *to bring” what evidence 

he could, that the ſum in the bill was really paid to Mr. Wiſeman the 
= time of granting thereof, and that the 
writing of the ſald Mr. Miſeman. 
In conſequence of which, a Pobbt was Jed; ; at adviſing Abe the 
. found proven, that the ſum i in _ r was Pal to Mr: . e 95 
and that he grante ted a bill therefor.” - 


The defenders reclaimed, and pled + Who h at a Pd drawn! * foren r a 
bill where there muſt be two different ſubſcriptions, viz. of the drawer, 


0 raph. of either of them; and, 

ould: wrſtood/as h pb of the accepter; ſee- 
Jag a moſt material art of the wr oro vi. the ſubſcription o the 
_ drawer, cannot be in the accepter's handwriting. 240, In common lan- 
Suagen n deed can never. be underſtood as holograph, where: the perſon _ 
who ſpeaks is not the writer. This is the preſent caſe ; the body of the 


bill ma, de the hand- writing of Mr. John Miſeman; pus then he is there 
part of an n to Robert Waddell the drawer : it is Ro- 


255 th 


bert Waddell who ſpeaks in the bill ; and it would be more proper there- i 5 
fore to Call 


it. a holograph deed, if it were in the hand-writing of the 


drawer 1 nh Af The deed in c queſtion i is a mutual contract, or it is nothing: 
it is an order or mandate vn the one patt, and on the other part a conſent. 
he order or mandate. If the order be formal, and the accept- 


ance e format; 1 it is a good bill; but, if either be informal, it is nothing at 
all; becauſe the parts relate to one another. It is a mutual contract, the 
conſent of the one can ſignify nothing without the conſent of the other. 
. "mn accep ANC E here indeed is formal; ö but, if there be no order or man- 


that 8 is no evidence of an order or mandate; ; for an order to pay money 
10 me; which. failing, o. 


ny ſecond ſon, is go for nothing. In the next 
WM witneſſes cannot at all be admitted in a caſe of this nature;. becauſe, 


if the deed in queſtion be a literarum oblegatio, it 1 is probative of itſelf, and 
needs, not cu ſupport of OR Hats unleſs it be challenged in an improba- 


800 Wterarum Om it can- | 


vious, that witneſſes cannot: oh 3 5 to prove a 7 4 

7 money... or inc WW, J to: prove the delivery of money in any caſe. Than 

. no maxim is. more. fit: nay, the pradice of Court goes a great deal 

further; 3 bond be excepted againſt, as wanting ſome of the ſolemni- 
ties of the act 168 1; it is not found; relevant to ptove the ſubſcription by the 
debtor's path, in order to ſupport the bond; reſting. owing muſt be re- 
ferred to hig oath, or nothing. And this is founded on the principles a- 
-bove laid down... Nor, this argument concludes a fortiori to the preſent 
eie. A bond wanting ſome of the ſolemnities of the act 1681, may be 
a good literarum obligatio de jure communi z and it may be plauſibly ar- 
gued, that, if the debtor owns his ſubſeription, he ought to be barred 
from making any objection on the: act. But, with regard to the preſent 
Ts . Gs mo Pre: on be neither Aa bill, nor Mt EDORErogy n. | 
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and executor, Whe ir Jam 
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| heritable, ſo as to devolve to his heirs ?: 
as not falling under the aſſignation to the h witl 
part of it is not recoverable out f the truſt, as'Sir © nes 7 
pen oa aro on an to nee 
or the executor it was contende 
render any of the debts heritable, t 
| n the power of the Web, 51 an 1 el of his, 
. nature of The debts; without the cregitor's conſent: and, it is p 
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955 i wherever debtors embarraſſed denude of their heritable ſubje 
5 ſecurity and payment of their debts, as not only i in truſt- rights, but Sil 
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ie where priſoners for debt diſpone their eſtates for their creditors fe- 
rity, in, order to be intitled to the act of grace, a debt may be heri- 
ably ſecured, and yer remain moyeable as before the ſecurity. Since 
en troft-rights by themſelves cannot render heritable fuch- debts as 
ee ofiginally moveable, let us examine, if what followed thereafter, 
on the. part of Sir James, can have that effect. With regard to 
which, it is clear, from the nature of the affipnment, that the ſole 
intent thereof was, that an adjudication fhould be led in the name of 

| the truſtees, of the ſeveral fubjects of the truſt-right, ſo as they might be 

- enabled to convey the fame to the purchafers for ſecurity of their re- 
e purchaſes, to che extenc of the ſums to be reorived by the cre- 
tors as their proportion of the price, and no further; as this is tlic 
cafe, it is the very ſame, as if Sir James himfelt, without leading any 

| adjudication, had received his proportion from the purchaſers, or truſtecs 
| © their account, of the price of the fubjedts, and granted zn aflign- 

| ment OE his bond, with abſolute warrandice as to the fum received, and 

| with power to the purchafers or truſtees for 1 —5 behoof, to lead an ad- 

| judjcation. of the ſubjects, for ſecurity of their reſpective purchaſes; ſure- 

| by fuch an adjudication led upon the bond, would not render it herita- 

| ble. as to the remainder fill unſatisfied, ' Now the caſe in queſtion is in 


| effect the fame. Sir James conveys: this debt to the truſtees to a limited 

| effect, That an adjudication. may be led thereon in their name, to be made 
over co the purchaſers in ſecurity of their purchaſes, and with power to 

| bind Sir Famer in abſolute warrandice as to the proportion of the price 

to be received by him; and at the fame time, referving the debt to all 

| ther tents and purpoſes, which is no more than conveying the debt 

| by way of anticipation to the purchaſers, with abſolute warrandice as to 

| the ſums received, reſerving the bond as to the remainder ; and with power 

. to the purthafers to lead adjudication upon the fame, fo far as convey- 

| ed for ke of the purchafers. Whence it is plain the debt was never 

intended to be heritably fecured in Sit Famers perfon, or for his behoof, 
) 1 the adjudication further than to the extent of the price of 


— 


It was anſwered for the heirs, That no ſuch anomolous right occurs in 
law, which is at the fame time heritably fecured, and yet moveable to 
alk other ene and purpoſes, © f a debt is heritably ſecured, it 
| muſt neceſſarily deſcend to the defuncts heirs; nor is ic poſſible for his 
|- Executor to make up a title to it. Neither is the inſtance of an heritable 
ſecurity granted by the debtor, without the creditor's conſent, an ex- 
|. ample to the contrary ; becaufe, if the creditor refufe* to accept of it, i. 
the debt cannot be ſaid to be herita ly ſecured; and conſequently, there 1 
| 
| 


— to 


Is no place for its defcending to the heir: But if the debt can at all be 

Haig to be cloathed with an heritable ſecurity, the deſcent to the heir 

| an unavoidable canſequence, ſeeing he only can ſucceed in the real 

| Tight, and the debt moſt go atong with. it, as the jus nobiliur. Nor is 
A formal acceptance of the creditors neceffary for this purpoſe: If the 
creditor knows t hat the additional fecurity is granted, he is refumed ro 
accept of it. But in the preſent caſe, there is no occaſion for this diſ- 
quilition, as Sir Famer's acceptance of the truſt ſecurities, is not left to 
Preſumption or conjecture, but is plainty proved by his concurrence with 
the truſtees in every 2 of their management, by keeping their meet- 
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conſequently theſe truſt- rights muſt be conſidered; in the ſame view, as 


there could be no doubt the debt thereby ſecured would be heritable 
to all intents. And as to the argument, that no more can be deemed 
heritable, than to the extent of what may be drawn by the ſubjects 
ſtill und iſpoſed of, it was auſwered, That when. a debt is heritably ! | 


\ | OS 2 n he Wm gc „ PTY Mn WIND ©, 8 © $00 | 7 ecu- 
red, however ſmall the ſubject is over which the ſecurity extends, that 


the whole is thereby rendered. heritable, ſince every part thereof is e- 


qually ſecured, upon land, tho? the ſubject may be roo ſmall to pay the 


whole: Becauſe, as. the heritable ſecurity applies equally to the whole 
debt ,pro indiviſo, it mult of VO be wholly reputed heritable : 
d be held to be both heritable and 


moveable at the ſame time; or that the nature of it ſhould depend up- 


on any after chance of the debt being recovered in one manner or ano- 
ther. And with regard to the argument, that the aſſignation was only 
| intended for an additional ſecurity to the purchaſers, and to be confft. 

. dered as their right and evident, but not at all to alter the nature of 


Sir James's debt; it was anſwered, 1mo, It is not by the adjudication 
that Sir James's debt was rendered heritable, but by the diſpoſition and 


infeftment in ſecurity, taken by truſtees for his behoof, a conſiderable 


time before the adjudication was led, and by which the debts were ren- 
.dered heritable, though the ſame. had never been deduced, 240, The 


aqdjudication is not rightly repreſented, when it is conſidered as a ſecuri- 
ty only belonging to the purchaſers, and not to Sir James: For it did 


not belong to the purchaſers, till it was made over to them upon the 


ſales of the ſeveral ſubjects; till then, it was in the perſon of Sir James's 


truſtees, which is equal as if it had been in his own; and though he 


-empowers.them to make over the ſame to the purchaſers, that is no 


more than what every creditor is bound by law to do. 


* „ 1 ” 
4 


Another point occurred betwixt theſe parties, which was this: In ſome 
_-of the heritable bonds due to Sir James, ſecured by infeftment, the an- 
-nualrent was taken payable at two terms in the year, Candlemas and 


Lambat. Sir James died the 1ſt of May 1737, conſequently the execu- 


tor pled, that the half- year's annualrent that was payable at the Candle 
mas preceeding, if not the annualrents to the day of his death, fell un- 
der his executry. In ſupport whereof, it was obſerved, That an- 


nualrent ſecured by infeftment, though payable termly, muſt either be 


due de die in diem, and fo the executor's right will go to the day of Sir 


James's death, or they muſt only be underſtood to be due termly, when 
they are exigible, and then the conventional terms that were paſſed be- 
fore his death, fell under his executry. Annualrents, which are term- 
ed fructus civiles, in whatever manner they are ſecured, grow due from 


day to day, tho? they are not exigible till the term covenanted. And 


there is nothing better known in law than the diſtinction betwixt diem 


. .cedere and diem venire; by the firſt, the obligation becomes due, and is 
tranſmiſſable; ſo that ſince the annualrents becomes due by the uſe of 


the principal ſum, and forbearance of exacting it, every day's uſe muſt 
produce a new day's intereſt. This infallibly holds ia moveable bonds ; 
and there does not appear any ſolid reaſon why it ought not to take 
place in annvalrents conſtitute by infeftments; but if thoſe ſhall be 
.deemed only due termly, then it would ſeem paſt doubt, that 2 the 
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bygone terms due at the defuncs death fell under his executry; theſe 


were ſums exigible by the defunct himſelf: And whether the terms of 
payment were, by the agreement of parties, or thoſe called legal, cannot 
lter the caſe; for ſtill the term's annualrent was paſſed, and muſt be 

regarded as a ſum in the defunct's own hands. Anſwered, The annual- 


rents were not to be computed de die in diem, but to be regulated by 


the legal terms of Whitſunday and Martinmat, in the ſame way as the 


rents of the lands, ſince there is no reaſon why that rule, which has 


been wiſely eſtabliſned for preventing many diſputes which would other- 
wiſe happen anent the conventional terms, ought to be departed from. 


1 


The reaſon OT eats or annuities are made payable at by-terms, 


as Candlemas, Lammas, &c. is to anſwer the terms the tenants pay their 
rents; and as thoſe conventional terms of payments are juſtly diſregard- 


ed in the queſtion of the heritor's ſucceſſion, as little ought they to have 


0 ; | r r SO e 
any influence in the ſucceſſion of the real creditor, who has a partial 


intereſt in the lands, conform to the deciſion, I 2th Jannary 1681, Lady 
Craighetth. © R * on, | e 


The Lords found, That the bond in queſtion was rendered heritable, and 
remained ſo at Sir James's death, except in ſo far as he was intitled 


70 draw of the ſums therein contained, out of ſuch of the ſubjectm as 


were ſold and diſpoſed of by the truſtees before his death; and found, 
* That the annualrents due at Candlemas, preceeding Sir James's death, 
do belong to his executors. W i FOTO 


No CXXXII. 7 November 6. 1739. 

5 Katharine Hood contra James Jack. 
Effect of a marriage diſſolving within year and day, without iſe. 
BY ras marriage, dated in January 1736, betwixt Katharine 
"er and George Jack, ſhe and curators became bound to pay 907 


pounds Scots, in name of tocher. 2dly, James Fack, father to George, 
therein obliged himſelf to pay to his ſon the ſum of 2000 merks againſt 


the Whitſunday thereafter. James the father, ſoon after the marriage, 
died, and before the term of payment of the 2000 merks ; whereupon 
George his ſon ſucceeded to him, and made a new ſettlement in favours of 


his wife, in which he aſſigns her, inter alia, to the two thouſand merks 
due by his father. This marriage diſſolved by the death of George the 
huſband within year and day, without iſſue. Whereupon Katharine 


brought an action againſt the repreſentative of James, for payment of 


the 2000 merks. Pled for the Defender, That the obligation aſſigned 
Was granted by the huſband's father to him his only ſon, in contempla- 


tion of the marriage: That the marriage having diſſolved within year 


and day, and without iſſue, the obligation was void in the ſame man- 
ner, as if the marriage had never been contracted; and as the aſſigna- 
tion contained only warrandice from fact and deed, neither the huſband 
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nor his repreſentatives were bound to make good the deed that had ſo 
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become void to the purſuer. In ſupport of this defence, it was obſer. - 
ved, Ia, That all obligations entered. into, in contemplation of + 
marriage, are properly conditional obligations, and have no effect if the 
marriage never follow. That this takes place not only in obligation: 
entered unto betwixt the perſons to be married, but alſo in ſuch as Are 

granted by third parties ta either of the married. perſons. in a. contra 
of marriage, intuitu matrimanii; ſuch obligations are not ſimple, but 
conditional; they are granted with a view to the marriage, and in or- 
der to enable the parties to live more comfartably in that ſtate; and if 
the marriage never follow, the end of. the obligation, aad the condi- 
tion upon which it was given, falls. Thus its believed, no body ever 
imagined, that when a father binds himſelf in his daughter's contract of 
marriage to pay a certain tocher, it is in her power to break up the 
marriage, and to forge: her father to pay the tocher. 249, It is equally 
certain, and eſtabliſhed. by our ancient cuſtom, that the condition of 
the marriage after-fallowivg, in theſe caſes, is not to be confidered as i; 


6:4 * 
*. * 


puncto; that it is not underſtood to be fulfilled by the performance of 
the ceremony, or the parties living a day or two after it; but that it 
bas been thought proper that it ſhould ſubfiſt for ſome reaſonable ſpace 
of time, in order 10 give proviſions, made in contemplation thereof, 
whether by law or paction, their full effect; and that ſpace of time has 
alſo, by our cuſtom, been defined ta be à compleat year, ar year and 
day; ſo that if the marriage diſtolve within that ſpace, the caſe is the 
ſame as if it had never followed; nor is there any except ion to this doc- 
trine, but where there is an exprefs clauſe inſert in the contract, that 
the proviſion ſhould take place, though it ſhould ſo diſſolve. 
Pled for the purſuer, That deeds granted in contemplation of a mar- 
riage, in favaurs of either of the parties-contracters, are underſtood to 
imply a condition, if marriage follow; and that if no marriage follow, 
the grants become void, and that poſſibly, without diſtinction, whether 
the grants proceed from the married parties themſelves, or from third 
parties. But the caſe. is quite different, with reſpect to the after diſſo- 
lution of the marriage; the contracting of the marriage purifies the con- 
dition, and makes the deeds g Ke imuitu matrimoui eſſectual: And 
therè is nothing in the nature ching that can diſtinguiſh betwixt 2 
marriage fubfifting for fix months, and for as many years; and if there 
zs iſfue of the marriage, it is even by the law of Catlaud, as effectual an 
implement of the condition when it ſubſiſts but ſix days, as if continued 
for ſix years ; ſo that the effects given to the diſſolution of the mar- 
rlage within year and day, and without iffue, are peculiarities in the law of 
Scotland. Now, if the origin of this matter, of the return of the proviſions 
of the hyfband and wife, made guuitu matrimonii is looked in to, it will be 
found to have been introduced from the civil law, without any founda- 
tion in the analogy of ours, as the tochers and provifions made to wives 
with us, whether by law or pation, have not the leaſt. reſemblance to 
the dos et donatio propter nuptia of the common law. It is true, that 
for a great while back, the proviſions in favours of the wife have been 
conſidered to ftand upon the fame principles with the tocher ; that both 
became ineffectual, and return to the granter upon the diſſolution of the 
marriage within year and day ; yet it is apparent, that the proviſions 
made by the huſband's father, not to the wife, nor to the iſſue of the 
marriage, but to the huſband his own fon, ſtand upon a quite different 

1 „ foundation, 
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foundation, and falls to be governed by different 


b 


contractors on the one ſide among themſelves; and thereſore, it is not 


eaſy. to conceive upon what ground the diſſolution of the marriage ſhould 


diſfolve ſuch a contract that did not paſs betwixt the married parties, 
but betwixt one of them and his own father; which is the caſe here, 


the father being bound to pay to his on ſon, his heirs, executors and 
aſſigns, 2000 merks at ¶ hit/unday enſuing, wirhout any obligation on 


the father in favouts of the wife, or. the iſſue of the marriage ; and 


that che ſon, and he only, is bound to ſecure the preſtations to the wife: 


Therefore no good reaſon can be given, why the diſſolution of the mar- 
riage ſhould affect the father's obligation to his own ſon, in which his 
Z.... celine” oO 
And tho? it were to be ſuppoſed the father had a faculty to revoke 
this obligation in the event Which afterwards happened, that faculty 
died with himſelf, and his eldeſt ſon, who ſurvived him, had the right 
ibſolurely in him. In the bea place, giving, but not granting, that this 


roviſion by the father to the ſor, was to return to the ſon upon the 


diſſolution of the marriage, without any revocation; yet, upon the fa- 
chers death, before the diſſolution, this conditional return deſcended to 
the ſon, his only child, and he had ſufficient powers to diſpenſe with 
the ſame: Now, as by the aſſignation in queſtion, he has conveyed 
this ſpecific debt in favours of his wife, with warrandice from fact 
and deed, it is impoſſible that he, or any claiming under him, can plead 
the return thereof, and ſo annul the conveyance which he has made. 
Ihe aſſignation contains no condition, if the marriage ſhall ſubſiſt year 
and day; and none is implied in an aſſignation of this ſort, whatever 


may be the caſe of a contract of marriage; and therefore, as he is bar- 


red by his warrandice fiom pleading the return of the debt aſſigned, ſo 
his heirs are in the ſame way bound: Warrandice from fact and deed, 


implies neque per 4 neque per heredes ſtare, that neither he nor his heirs 


ſhould ſtop the deed's being made effectulal. 
| Replied for the defender, There is no diſtinction whether the provi- 
ſions are granted by one of the married perſons to the other, or by a 


third party, or to which of the married perſons they are granted: The 


only characteriſtic to be looked for is, Whether they are granted in 
coutemplation of the marriage? For if that is the caſe, from whomſo- 
ever they proceed, they muſt depend upon the condition of the mar- 
riage actually following, and ſubſiſting for the legal ſpace; and as to 


the argument, that the proviſion in queſtion is only payable to George 
the huſband, and as no liferent thereof is provided to the wife, nor fee 


to the children, they have no intereſt therein, conſequently it is not to 
be conſidered as a part of. the marriage: ſettlement, which falls to return 
upon the diſſolution. 


* 


It was arfeeered, That this muſt be conſidered as a part of the 
marriage-ſettlement, being the only proviſion granted by the father 


to his fon, and granted expreſsly in contemplation of the mar- 
riage, which, from the nature of the thing, implies a condition, 
that the marriage ſhall follow and ſubſiſt during rhe legal ſpace, whether 
the wife and children are provided to it or no. Suppoſe a father diſ- 
pones a greater eſtate to his ſon, than is liferented by his wife, or pro- 
vided to his children; yet ſurely it will not be ſaid, that the ſon could 
break off the marriage, and keep the remaining eſtate to himſelf, while 
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an rules: It is none of the 
mutual ſtipulations in the contract of marriage, but among the parties- 
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that part; which was provided to the wife and children, is admitted to 
return to the father, there is no reaſon for ſuch diſtintion. 
1 of ly, It was obſerved, that the aſſignation was no more than a gift 
of the proviſion promiſed by the father, ſuch as it was, without war- 
ranting it to be good and effectual; if it is due, the aſſigney has right 
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father James Jack 10 th 


mie and found, That the 
Meckual; and therefore aſſoilzied. But upon 
Aer, The Lords ſound, That the obligation whereby James Jack 
ze father was obliged to pay to George Jack the fon, 2000 merks 
In his contract of marriage with Katharine Hood the purſuer, the | 
Juanme not being conveyed to the wife, or the iſſue of the marriage, did 

-not become void by the marriage diſſolving within year and da). 
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Competition, Daniel Forbes with Alexander Innes. 
Inde finite payment. 


? Arrick Crawfurd being debror to Robert Gordon don, by a promiſſory note, 
- he indorſed the ſame to Daniel Forbes, and Alexander Innes being 
_ -creditor to Robert Gordon, arreſted in Mr Crawfurd's hands, the money 


due by him to Robert Gordon on the promiſſory note; whereupon 2 


competition enſued betwixt the indorſee and arreſter, in which, upon an 
alledgeance that Inness debt was extinguiſhed by ſeveral payments made 
to him by Robert Gordon, Innes compeared, and acknowledged the pay- 
ments, but contended, That the debt acclaimed by him was not thereby 
_ extinguiſhed, ſince he had applied theſe payments to a debt due by Sir 
John Gordon of Embo to him; for pay ment of which debt, Robert Gordon 
alſo ſtood bound, conform to a letter addreſſed to Mr Innes, of the fol- 
lowing tenor: Tow ll ſiſt diligence againſt my brother, and I, by theſe preſents, 
become bound to you to ſee the utmoſt ſhilling (of his bill) paid, if you ſignify ibe 
ſame to me by a letter in the courſe of the poſt, c. In conſequence of 
this letter, Mr Ines diſcharged the proceeding in diligence againſt Sir 
John, and acquainted Robert Gordon that he had done ſo. Theſe being 
the facts, the queſtion betwixt the parties was ſhortly, Whether Mr 
Tunes could apply and impute the indefinite payments made 1 1 

Feat | 8855 Nel PLA OR fu Goran, 


FE 87 


Gordon, to the extinction of Sir John Gordon's debt in the fuſt place, 
without giving any credit to Robert Gordon for What he was owing on 
his nen. eng OW i» ES | 
For Innes it was contended, That his party had no right to quarrel the 
application of the payments; for he had no title to the promiſſory note 
in queſtion, in regard the indorſation in his favours appears to have 
been blank, and his name filled up with his own hand; ſo that the in- 
dorſation thereto fell under the act anent blank writs. And with re- 
pect to the indefinite payments, it was obſerved, That there was no ex- 
preſs conſtitution relating thereto ; the matter reſted upon natural equi- 
ty; and that there it was put by the Roman law allenarly, which 
did not expreſsly ordain how indefinite payments were to be applied, but 
laid down this rule of natural equity, that the application ſnould be in 
ſuch manner as was leaſt to the prejudice of either party; and here it 
would be manifeſtly to the prejudice of the creditor, to apply all the 
payments in the way contended for by Mr Forbes to elude the 
cfiet of Mr Innefs diligence. See the firſt four laws, J. de ſolu. 
In the near place, the rules touching indefinite payments, do not 
at all apply to this caſe; for that no payment can be condeſcended 
on, but what was directly applied, and a receipt given for it, 

declaring that the ſame was imputed to accompt. And here it fell to 

be taken notice of, that Robert Gordon's letter could not be interpreted, as 
if he had undertaken as cautioner for his brother Sir John to be liable 
in caſe of his not paying; the contrary. appears, for, that in the ſame 


letter, wherein he undertakes the debt, he mentions his intention of 


making immediate payment, and that he was to pay Sir John's debt out 


of a cargo of corn which he was then ſending to London, the proceeds 


of which having failed, he was in uſe thereafter of impreſſing funds in- 
to Mr Inner's hands, which funds Robert conſidered as coming in place of 
the proceeds of corn which had failed: ſo that he looked on himſelf as 
in the courſe of paying his brother's debt, as well as his own. 


On the other hand, it was argued for Daniel Forbes, That the obliga- 
tion in the miſſive letter was __ conditional, and afforded no more at 


beſt, but a ſubſidiary action againſt Robert Gordon, in the event that Mr In- 
nes did not recover his payment from Sir Fohn, ſince it could not be pre- 
tended that the obligation was a conſtitution \,of Sir Johns debt againſt 
Robert; and therefore Mr Innes could not poſt theſe payments regularly 
to the credit of a debt not due by him, or conſtituted againſt him. 246, 
Even ſuppoſing the obligation was binding, nevertheleſs, the application 
ought to have been made to the extinction of Robert's proper debt. 
1%, Becauſe the payment being indefinite and to account, and neither 
party having expreſſed themſelves at the time of the payment, how 
the ſame ſhould be applied, the law rules the application, and imputes 
it rather to the extinction of a debt owing proprio nomine, whereof the 
term of payment was come, than for what was owing alieno nomine. 
And as in this caſe Mr Innes non ſtatum dixit when he received the inde- 
 finitive payments, but only poſted them in general to account, the im- 
putation ought to be made to the extinction of that debt, ex qua tam- 
quam ſolvebat ad ſoluendum compelli poterat. See Voet. tit. de ſolu. et li- 
ber. H 16. J. 1. c. 2. F. h. t. I. 1. c. h. t. Ant. Fab. cod. lib. 8. tit. 30. 
Diſ. 3 1. And Carpſ. defin. in forenſ. part 2. conſt. 29. defin. 17. Juris c. 


Holl. part 3. vol. T. confil. 145. queſt. lt. 
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The Lords FRY That the in putariun of the payments made both before 7 
and after the arreſiments, muſt | be to Sir John pe: 8 e ee 
nor 70 1 _ on Wy uhe ( Was © inc 15 
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5 alin 3 gr Bo . in : Why vie * We 8 None hr m mar- 
;riage, diſponed to him we eſtate of Boquhan, reſerving (among ſt 
Y other powers)- a faculty to burden the ſame With 10,000, merks payable 
at his deceaſe, which clauſe was ſepeated in the procuratory, Precept 
and ſaſine that followed thereon. And illiam, in à contra 2. mar- 
riage with his ſecond ſpouſe, exerciſed this faculty, by burdening the 
; ſaid eſtate with that fum to the bairns of that marriage, Eonform 1 to 
the reſervations, powers and faculties reſerved in his ſon's contract, and 
thereafter William aſſigned and diſponed to Mrs Helen men his 
daughter of the ſecond marriage, the faid 10. 00 merks, and which 


diſpoſition was regiſtrate in the Sheriff: court- books of ic ie 88 {ares 
ceaſe ; f 


Henry contraded ſeveral perſonal debts after his fath 

and in a ſale of the eſtate, the queſtion occurred” in the ranking the 
creditors, Whether the reſerved faculty as to the 19,000 merks exer- 
ciſed in manner foreſaid, was a real burden upon the eſtate, ; eferable 


Pied for Mrs Cunningham, That her father old e was a real 
creditor in the faculty, to the extent of the ſaid ſum, whenever he 
pleaſed to exerce the ſame; this conditional credit competent to him 
againſt his ſon upon the ſubject diſponed, did as much affect the fee, 
5 $4 could as little be defeated or Side by rhe deeds: of the ſon, as if 
it had been a pure and unconditional debt. It has indeed been often 
diſputed how far general burdens could be effectual againſt ſingular ſuc- 
ceſfors in the ſubject, tho? even conceived in a real marner, as a burden 
thereon, and always given in favours of the general burdens, till of late, 

that the conſideration of the lieges ſecurity from the records might 
not be impaired, has made the Court reverſe theſe judgments, Bur theſe 
later precedents cannot affect this queſtion ; ; for here the preciſe ſum is 
aſcertained, as likewiſe the creditor in the faculty, who was Boguhan 
elder, himſelf, It is true, this faculty might have been exerced in fa- 
vours of perſons unknown, and whoſe right could not be diſcovered 
from the records, which are intended to certiorate the lieges, viz. that 
of ſaſines and 1everſions, and conſequently. the regiſtration of Mrs Cm 
_ ninghaw?s right in the Sheriff-court-books, cannot be much” relied on. 

But the argument proves too much, and ſo is of little avail, - For had 
this been an actual reſerved ſum of 10,000 merks to old Boguhan, it 
might have been aſſigned to any perſon whatever, by a_ mere perſonal 
deed, and be — to the £4 igney; and conſequently the aſſi nc) 
985 118 L 
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ght could not appear upon the record of ſaſines and reverſions, more 


chan that of the perſon in whoſe favours this faculty is exerced. In 


mort, the nature of this reſervation is ſuch, that it would ſeem no more 
vas requiſite for converting the faculty to a real burden, but ſuch deed 
2s appears in old Bogquhan's contract of marriage, declaring, that he 


burdened the lands with that ſum ; it would have been altogether inept 
d Paste an infeftment ↄf annualrent, or the like 


if Boguhan older ha ed an infeftm 
ſecurity upon the land, after he was denuded of the eſtate, and his fon 
publickly infeft, and which was the intention when the faculty was re- 
ſerved; ſo that the meaning could not have been, that he was to diſ- 
pone the lands in ſecurity, or an annualrent out of them, correſponding 
to the 10000 merks, eſtabliſhed by a ſaſine lawfully execute: he was 


already denuded, without power of revocation, of the fee of the eſtate, 


by an actual deed lodged in the ſon, which therefore he could not affect 
in that manner. . | de „ ny 
On the other hand, it was argued for the creditors, That the re- 
ſerved faculty in the ſon's contract was indeed a real burden upon, or 
power reſerved to the father over the eſtate diſponed, whereby he might 


: 


have granted warrants, for 1 any perſon he pleaſed, in the ſame 


5 C if I remained 2 pb in full fee of 
the whole eſtate, or in the ſame way he could have done if he had 
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which the rule of preferance would be prin tempoye poor fuk 
as to the notion, that the faculty was aſſignable by — deeds of 
the father, fo as co'eſtabliſh the right in the Many, the credixors con- 


And, 


ceive that ro be alrogether incon ſtent with the" Torgiy Ana 
7 our law for the tranſmiſſion of real rights. - y 1 0 


T e Fe Mrs Conningham » to the nf cede * . 
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4 LEXANDER WW, A of ks ew an ally 4 Mar- 
LE. paret, Watſon ſettled his eſtate of Glentatky upon her, and failin 
er, ro Alexander Watſon, 2d ſon to Watſon of Aitherny... In this dee 
he named Aitherny tutor and curator to his daughter. After Gar 
death, his widow married Provoſt Davidſon, who took home his ſtep- 
daughter Margaret Watſon to his houſe, and alimented her for the 
ſpace of 9 years. Upon her death, while a minor, Atherny, as admini- 
1 in law to his ſecond ſon Alexander, who ſucceeded to the eſtate, 
granted a bond to Provoſt Davidſon, for 4000 merks, in conſideration 
of the aliment due to him for Margaret Watſon ; but when Alexander 
came to be of age, he reduced both the bond granted by his father, 
and likewiſe a bond of corroboration thereof, which he had granted, on 
the heady of minority and 4eſion. After this, Parrick Dabidſom (the 
Provoſt's fon) to whom theſe bonds had been aſſigned, brought an 
action againſt the ſaid Alexander Watſon (Margaret's heir) for payment 
of the foreſaid aliment. The defence was the preſcription introduced 
by the 83d Act. 6. Parl. James VI. which enacts: That all actions 
of debt for houſemails, mens ordinary, ſervants fees, merchants 
% accompts, and other like debts that are not founded on written 
« obligations, be purſued within three years, otherwiſe the creditors 
-+ ſhall have 1 nae action, r he eather pres be writ, or be aith of 
his part | 
To — chis defence, i it was obſerved, that if ele er this kind, 
-which chiefly conſiſt in a maintenance in meat and drink from day to 
-day, is not comprehended.under the words of the Statute mens ordlinatys, | 
it is believed they are very; near. a kin to it, and fo fall under the gener 
ral words, other the: like debts. 
 uAnfwered, Provoſt. Davidſon kept no ordinary; he did not furniſh 
victuals, neither by retail, nor by quarters, nor half years; and there- 
fore, he-does not fall -under any expreſſion in the Statute. Nor does 
his claim fall under the indefinite clauſe of oer like debts; the only 
debts mentioned in the: Statute: are. debts in uſe to be paid with: ready 
-money, and without taking diſcharges in writing: Of this ſort are al 
the particulars mentioned; and it is upon this account that the preſump 


Aion of _ Payment-within the three Jean, the peeler] ption of this Statue 
1 


7 


122% 1 l 
; introduced. Such is che caſe of houſe-mails, tavern- bills, board pay- 


able to thoſe that keep boarding houſes, Oc. but aliment and education | 


furniſhed ro minors, as they are due withour pation, ſo they are not 
liquid, and need to be modified by the minor after majority, or by a 
judge; fo they are not in uſe to be paid by the tutors or curators without 


12 ritten document; and therefore they do not fall under the reaſon of 


the Statute. The minor has no fund out of which he can make payment, 
bis effects are in the hands of tutors and curatots, and they are account- 
able for the ſame; ſo that if they pay without a written document, they 


joſe their money: And therefore the debt cannot be paid without 
writ; conſequently, if there is no written document of the payment, 


the preſumption is, That the debt is outſtanding, which holds in the 


ſtrongeſt manner in the preſent caſe, where not only there is no 


document granted to the tutor of payment, but the tutor grants an 


expreſs declaration that no payment was made, but that the aliments 


were reſting owing. And in order further to explain the import of this 
Statute, it will be conſidered, that the ſame is not a peculiarity in the 
law of Scotland; the like Statute was made by the Emperor Charles the 


5th in the 1549, as alſo in Freeland in the 1511; and it is obſervable, 


that neither in our Statute, nor in that of Frieſland, is any debt mentioned, 


but what is founded either upon a fale, or a locatio conductio. Now, as 


aliment and education, furniſhed to a minor without paction, is not 
2 contract of that ſort, but a negorium geſium, it would be extending 


the Statute to cafes no ways ſimilar, but unlike to thoſe expreſſed, ſhould | 
the preſent action fall under the ſame, ſince it has always been held, 
that ſuch furniſhing to minors of aliment and education were liable to 


no fort of preſcription, but that of 40 N N e 
Replied: The purſuer's reaſoning tends to reſtrain the act ſimply to 
the particulars therein mentioned, and to throw out the general words, 


contrary to the genious of our law: Thus, although merchants accompts, 


are only mentioned in the act, the Lords have often found it reaches to 


accompts of brewers, bakers, Oc. yea even to the accompts of writers: 
And it muſt be obvious, there is, ar leaſt, as cloſe a connection betwixt 


mens ordinary and aliment or entertainment, commenced with or with- 
out pation ; for where an obligation in writing does not appear, the 
. deſign and intent of the Statute was, that after three years all ſuch 
enquiries ſhould be ſuperſeded in conſequence of any proof by witneſſes, 
| decauſe that, whether there be paction or no paction, it is natural to 


preſume, that neceſſary aliment will be yearly paid by perſons, eſpecially 
as in this caſe, 'who have ſufficiency of effects. And that which might 


amount to no more than a preſumptio hominis, within the three years, is 


after that time by the Statute a preſumptio juris et de jure; neither 


can it be argued, that a party where there is no pation, ſhould be in a 
better caſe than where a direct paction is proved. And this will ferve 
as an anſwer to the argument, that the alimenting of a perſon under 
age, having tutors or curators, affords the actio negotiorum geſtorum com- 
petent to ſuch only as manage the affairs of others who are abſear ; 


for a tutor fiſtat perſonam pupilli, and is appointed for this very thing, to 


manage the pupils affairs, and to anſwer ſuch demands as can be directed 
againſt the pupil; ſo that a merchant, furniſher of cloths to one under 
age, without any previous mandate or paction with the tutor, at a 
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remote diſtance, may, with more reaſon, pretend to be a -negotiorum 


-geſtor, 5 and conſequently be intitled to a perpetual action than the pur. | 
ſuer's cedent. And it is of no avail to ſay, that the Statute compre. 


| kends only ſuch debts as are uſually paid without any diſcharge; for 
what is moxe ordinary than to rake diſcharges of houſe-mails and of 


merchants. accompts ? Burt if theſe are not purſued till after three years, 


can it be argued that they do not preſcribe quoad modum probandi, be- 
cauſe the party was in uſe to take diſcharges, but that no diſcharge ap- 
pears thereof? And if the caſe were ſuppoſed, that a minor had poſſeſ- 
ſed a houſe, or had got furniſhings out of a merchant's ſhop, can it be 
argued, that theſe are not comprehended under the act, becauſe the 
tutor can produce no diſcharges? This, to be ſure, will never conclude, 
for, although this may be one reaſon for enacting the law, that ſuch 
debts are uſually paid in a ſhort time, yet it is not the only one on 
which the Statute is founded; it preſumes likewiſe, that - the goods 
were never furniſhed, or the houſe: poſſeſſed; and therefore the law 
denies a proof by witneſſes of the poſſeſſion or furniſhing. And theſe 
preſumptions are ſtrongly, fortiſied in the preſent caſe, ſince, for the 
courſe of ꝙ years that the infant lived, and for more than three years 
"thereafter, there was never any demand whatſoever on account of the 
Duplied for the purſuer: If the Statute. were to extend to all debts 
contracted without writing, it would make a very extenſive preſcription. 
Rents of land would fall under it; though it is certain that, till the 
Statute 1.669, they fell only under the long preſcription, though by the 
defender's argument they have a reſemblance to houſe mails. But they 
are not comprehended under the Statute, becauſe they are not ſo regu- 


larly paid; they are not always paid in money and receipts, and dif- | 


charges uſe to be taken upon payment. And upon the ſame principles 


it is, that though goods fold by retail, that enter into a merchant's ac: _ 
Compt, do fall under this preſcription ; yet a bargain for. merchandice 


of any ſort ſold by wholeſale, does not; or ſuppoſe a gentlem 25farms 

to be fold without any written obligation; ſuch bargains 1 1 ac- 
TCeompts, and will not fall under this preſcription; ſo that the defender 
argues. unjuſtly, when he pleads, that all actions, not founded on writ, 
fall. under the Statute. And as to the ſuggeſtion, that a merchant, 
furniſhing dloaths and other neceſſaries to a minor, would be ſubject to 
the triennial preſcription,; it was azſwered, That if ſuch furniſhings 
were made on account of the minor's parent, or any other liable to 

.aliment him, no doubt the furniſhings would be conſidered as made to 
the parent, to a major, and would be governed by the ordinary rules: 
But if theſe were made upon che minor's own credit, who had tutors 
and curators, its doubted if ſuch would fall under the preſcription. 
aa, The inſtance is noways ſimilar to this caſe.; it might be compre- 
hended under the words of the act, Merchauts accomprs-: but the preſent 
aliment was not furniſhed by a merchant, nor by retail; but Was unum 

- <negotium, the education of the infant. And as to the ſuggeſtion, , that the 
act was founded on other preſumptions than that of payment, it was 
_ _ -obſerved, that payment is preſumed after three years, and therefore no 
action is competent, unleſs the preſumption - is redargued by a proof of 


reſting owing, which being brought, there is no pleading this preſcrip- 


tion, 


K 


. 1 
I 


tion, but à proof of the -farniſhing, or of the poſſeſſion : Or ſuppoſe 
they are admitted, and ſuppoſe further it be admitted, that no donation 
was intended; yet this will not avail after three years. 

The quotations for the purſuer were, February 16. 1681, Spence. 
Sande Decif. Frieſ. lib. 5. tits 6. defin. 1. July 23. 1678, Thomſon. And 
forthe defender,” Fine 43, 171i, Ff. 
© The Lords found, That the aliment of rhe minor fell under the triennia © 
© ' preſcription ;' and that the bond by the curator being granted after the 
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curatoty expired, does not prove that the aliment was reſting. g 
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© Andrew Wilkamſon contra Jabel, &c. Fraſers. 
Ee ; e Word: of a ſubmiſſion how confirulted. ED 
| | Me. 8 1 „ | ES 


go ME merchants in St Apdrews, having freighted a ſhip'to France, 
DV a ſubmiſſion was entered into, ſeveral years thereafter, betwixt the 
Fraſers, as having right to the freight on the one part, and by the ſur- 
viving partners, and by Audrew Turpic, as repreſenting Andrew Smith 
deceaſed, and by Ardrew Williamſon a minor, with conſent of his cura- 
tors, as repreſenting Fames Williamſons elder and younger deceaſed, like- 
| wiſe partners, on the other hand. Upon this ſubmiſſion, a decreet-ar- 
birral followed, in which Andrew Williamſon is decerned, not only for 
the ſhares of the two Villiamſont, whom he really repreſented, but 
likewiſe he was found liable conjunctly with one William: Duncan, as re- 
preſenting. the faid Andreu Smith for his ſhare, notwithſtanding that 
Andrew Turpie above mentioned was a party-ſubmitter, as repreſenting 
the ſaid Andrew Smith, © e 
Of this decreet-arbitral, Audreu Williamſon brought a reduction on the 
head of minority and leſion, upon the following grounds: 1420, That it 
was competent to him, being a minor at the time of the compromiſſion, 
to reduce the ſame, if it appeared, that, in conſequence thereof, he was 
leaſed, as is plain from many authorities of the common law, and which, 
it is believed, is not taken away by the general words of the ſtatute 
1695. 2d, By the tenor of the ſubmiſſion, the ſeveral partners, and 
the repreſentatives of ſuch as were dead, ſubmit, as we or our predeceſ- 
ſors being concerned, and partners in a voyage of the ſhip called the James of 
St Andrews, whereby it appeared, no power was given to the arbiters 
to tie any of the ſubmitters, unleſs, that either he was concerned in the 
voyage himſelf, or was repreſentative of a perſon ſo concerned. But it 
was impoſſible that Ardrew Williamſon could be tied by theſe words, 
to leave it to the diſcretion of the arbiters to make him repre- 
ſent whom they pleaſed; for it cannot be maintained they could 
decern againſt him for the whole freight, becauſe he repreſented 
all the partners, which they might have done by the ſame parity 
of reaſon, that they make him repreſent one of the partners, whole true 
repreſentative is a party ſubmitter, and deſigns himſelf the repreſenta- 
tive of Andrew Smith, for whoſe ſhare the purſuer is decerned. "90 1 
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on à ſubmiſſion im tlie ternis above  mearioned,, there: can be no greater 
inſtance of levity and raſhneß, than going into it is ſo that, 'whatever 
wer be che nie in the ger caſe, Jer 4 iber. Pha enten uno, x 
ſubmiſſion, vharehy he may be made liable for dehts which otherwiſe 
he could never be made liable for, ought, to be relieved. And! there- 
fore, the words, as we or our predeceſſors, muſt either be underſtood to 
ſignify the perſons Who really were their predeceffor, and ſo the ſen- 
tende is mn viren or if it be contended, Thar theſe. words muſt be 
taken in a larger ſenſe, and that thereby the arbiters had power to de- 
termine who were their predeceſſors, ſuch ſubmiſſion was ſo extravagant, 
that there can be no difficulty to impute the going into it, to the raſh- 
neſs of a minor. 3 ah, The arbiters having expreſſed a matter of fact, 
dendi-apainſt him, that being falſe, their decrevr fell to be 


AS the rutio da * 
reducec. 


ex 


that which was not true, it was a playing on words; for it is plain, 
that falſehood, in the act 1695, means only, that the ſubmiſſion or de · 
ereet are falſe or forged, but does not concern the finding or decerning 
that which is not true; for that properly is iniquity, which is no rele- 
vant objection againſt. a decreet- arbitral. As to the other pretence, 
Thar the arbiters exceeded their powers in'finding the purſuer 1epreſent- 
ed Smith; that muſt appear very frivelous, ſeeing it is admitted, the 
partners and the repreſentatiyes of ſuch as were dead, ſubmirred what 
they ſhould be liable for, in ſo far as they or their predeceſſors were 
concerned as partners in the ſaid voyage, which behoved plainly to im- 
ply- a power in the arbiters to determine how far they repreſented ſuch 
as were dead, ſo as to be liable for their ſhares, otherwiſe the ſubmiſſion 
and: decrcet-arbitral would have been to no purpoſe; for the ſubmiſſion 
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CFFTŔTTTTT LEARY OF | 


ne 0 * : ©S * 
, £ * " 5 > F k 48 4 : * 1 ; - 8 | 
e. 0 7 3 . 0 |: 4 
" * * 8 4 ; E | : 1 : h * 
; 1 1 43 2 9 f 1 — | : ö £ L & 
: . . 7 2 4 4 ? : ? x x : 
0 | | ; *F » e . 4 . K * 
* \ 1 * . * ” * 
0 : 185 7 8 : | | . 98 * 
* 


Janes dean of Ane contra Jobe Lens of Feat 


RS 8 ; P. . | 5 
I of Jeter not bolograph, whether hinding or not? 
 # Narew' Lees of Dednficld, having occaſion to buy a quantity of 


a letier of credit to James Goodlet of Abborſhaugh, who accordingly wrote 
My friend Mr Lees tells me he is wanting to buy about 100 bolls 
of bear; and as he is a ſtranger to you, it is what J aſſure you, that 
« you may deal with him ſafely; and what you 4nd he agrees on, I 
« ſhall fee you paid, if it were: for 300 bolls “. 5 
In conſqcuence of this letter, Abbosfbaugh delivered to Deanfield 100 
bolls bear. And Abbotfhaugh having died ſometime after the bargain 


vas entered into, his executor brought a proceſs againſt Deanficld and 


Woodbead was, That the letter of credit founded on, was not probative, 


nor binding on him, | becauſe: it was not holograph. Auſibered, Thar 
in writs of great importance, ſuch as bonds, teſtaments, Gr. the law 
hath required ſubſcriptions of witneſſes, and other ſolemnities, where 


they are not holograph ; becauſe a door might otherwiſe be opened to 


manifeſt frauds: Whereas, in matters of common life, which are moſt 
favourable, theſe ſolemnities are not neceſſary, but it is ſufficient, if the 
conſent of the parties contracting is any how declared. There can be 


no doubt, that if Moodbead had been preſent, and deſired Abborſhengh to 


ſell 100 bolls bear to Deanficld, upon his engaging to ſee him paid, he 
muſt have been liable to pay the price; and in the preſent caſe, his 
conſent is as plainly declared, as if he had been preſent. Beſides, it is 
evident from the words of the letter, that I oodbead knew very well, 


that unleſs he had engaged his credit, Abborſhaugh never would have 


truſted Deanfield. See the deciſions, Feb. 28. 1671, Earl of Northetk. 
Feb. 23. 1738. Ewing. | 


In the next. place, the preſent, caſe falls wn I defuitlöv of a ret 


nercatoria; for it is not the name of merchant, but the nature of the 
contract that points it out to be ſo: A gentleman diſpoſing of his farm- 
bear, is in the eye of law as much accounted a merchant in that parti- 
cular, as another who trades daily for his livelihood. . And the reaſon 


the favour of commerce, but likzwiſe becauſe it would be detrimental 
985 . 5 0 


[ 


bear, applied to his brother-in law, John Lennox of Woodbead, for 


nt of 100 bolls bear. The defence offered for 


- Why ſuch letters are probative in re mercatoriay is founded nat only upon 
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to ſociety, if, in the common dealings of life, too many ſolemnities were 
* n | 2 FFS SOME 64A $f 828 298 WF e Me. een ; 5 


— 
requſecr, „ ee e 


ß womer Set oo. 
Replied, The conſent of parties contracting muſt be declared in ſuch 


.2 manner as that it can be proved according to the rules of law; and a 
cautionry- obligation for no leſs. than a 1000 merks, ſuch as this is pre- 
tended to be, is certainly a matter of conſiderable importance; and 
therefore ought to be fo executed, as to be probative in law for any ſum 
exceeding 100 pounds Scors, that being always deemed à matter of 
importance. As to the argument, that if Woodbead had verbally de- 
1 fired Abborſhaugh to furniſh the bear, he would have been liable, it was 
5 oObſerved, that the ſame could only be proba by Woodbead's oath; = 
and the queſtion here is, Whether this letter, not being holograph, is. 
probative againſt him as to the contents thereof? And it being ſo eaſy 
to impoſe on perſons & geting their names to a letter, without reading 
it, that the law ins} aſtly required certain ſolemnities to writs inferring 
obligations of importance, without which they are not regarded; thus 
a contract of ſale would not be regarded, tho? ſigned by the parties, un- 


leſs the ſolemnity required by law were obſerved ; and tho one may 
bind himſelf by a miſſive which requires no ſolemnities, yet it muſt at 


leaſt be holograph, otherwiſe it is not regarded. See Dec. 22. 1710, 


Gordon. And it is a miſtake to ſay, that this letter ſhould be conſidered 
as in re mercatoria, becauſe it relates to the ſale of a parcel of bear; for 
the only reaſon why ſometimes letters amongſt merchants. are regarded, 
tho? not holograph, is, becauſe of the cuſtom among merchants, who, 


as they are very exact in their ' correſpondence, ſo they keep regular 


books, in which are entered all their tranſactions, and copies of all their 
letters, whereby, if any queſtion ſhould ariſe as to the contents of their 


letters, their books are of great authority in ſupporting them; and it is 


only upon that account that the greater faith is ſhown to ſuch letters a- 
mong merchants; but it would be of dangerous conſequence to ſuſtain 
in general ſuch letters as probative, - when they are not holograph. 


Cn itt e, 


No CXXXVH. © © Pan 11. 174% 
John Hodge contra James Fraſer. 


Te courteſy does not take place he acquired by the wife by ſingulur 
„ ee r e 


© HE queſtion betwixt theſe parties was, whether a huſband had 
right to the courteſy of lands, which were acquired by his wife by 
Lngular titles, and in which the died infeft. EI 
teſy was introduced by the common law, founded upon ancient and im- 
memorial cuſtom; ſo that, in order to find in what caſes it takes place, 
recourſe muſt be had to our old law-books, and the opinion of ſuch 
writers as treat of this ſubject. In the book of Majeſty, this right 3 
tres ted of; but no diſtinction is there made betwixt lands to which 0 
3 1 


1 F %® 2 PX 


2 — — — — wc A ) in dS K AS „ 


nd » flap —— nf — 


oO — = —» oe — — 2 


For John Hodge the huſband, it was argued, That the right of — 
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rife ſucceeded as heir to any of her predeceſſors, and ſuch as the had 


further to illuſtrate and ſtrengthen this argument. Of old, the wife's 
terce was a third of the heritage in which the huſband was veſt and 


ſealed the time of the marriage; but now the terce due to the wife, is 


a third of the heritage in which he died inſeft, tenements within burgh 


excepted ; and it makes r.o difference as to the terce whether the huſband's 


jufeftment proceeded on ſingular titles, or in the right of ſucceſſion, provi- 


ded, as Craig ſays, In feudo eorum diem obiat ſupremum; and the ſame au- 


thors ſays, that the courteſy only differs from the terce with regard to 
the quantity. But in reliquis eadem lege et paritate terminatur. In the 
ſame manner as a relict claiming her terce is only bound to inſtruct 
that ſhe was lawful wife to the defunct, and that her huſband died in 
the fee of the lands, without condeſcending in what manner the fee 
was conſtitute i | 
not bound to inſtruct any thing further, than that a living child was 
procreate of the marriage; and that his wife tempore norris obiit veſtita 
in the lands of which he claims the liferent; and if the courteſy is like- 
wiſe conſidered as taking its riſe from the reſcript of the Emperor Con- 
Nantine, lib. 6. tit. 60. cod. De bonis maternis, which is the opinion of 
moſt of dur writers, there can remain little doubt. See Wood's inft. 
book 2. chap. 1.4 4+ And a deciſion obſerved by, Hadingron, where it is 
ſaid, he who marries a woman who had heritage or annualrent herita- 
ble, and procreates a living bairn upon her, will get the curiality, as well 


of her annualrents, as of her lands. ee e e e 
Ihe defence offered for James Fraſer was, That feeing the wife ac- 
quired the feu herſelf, and did not ſucceed thereto as heir to any of her 
predeceſſors, the purſuer could have no claim to the courteſy out tliere- 
of, as was evidently the opinion of all our lawyers. See Seen verbo Cu- 
rilitar, $2. Craig. lib. 2. Dieg. 22. $42. Sir George M*Kenzie, lib. 1. 
y6. Stair, lib. 2. tit. 6. P. 281, 2d June 1509, Lawſon. This 
being the caſe, it was needleſs to enquire unto the law of England upon 
| ” = { = wala „ 
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the huſband ; ſo the huſband claiming the courteſy, is 
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this head, ſeeing they have their own law in that reſpect, which it wa, 
no wonder ſhould differ from ours in ſome circumſtances, even tho” our; 
was derived from it, of whick, however, no veſtige appears; for inſtru- 
ments of ſeiſin, were introduced into our law and cuſtom by King 
And it is in vain in ſuch caſes to argue on the rationality of the thing, 
namely, that the courteſy ought to take place, without diſtinguiſhing 
how the feu came, For it is a law introduced by our particular cuſtoms, 
and therefore rermed the Courteſy of” Scotland, and whatever the learned 
Craig may labour with reſpe& to the reaſon thereof, namely, that it had 
its riſe from the civil law, whereby the liferent of the child's eſtate be. 
longs to his father, the reaſon does not apply almoſt in any ſhape ; fo, 
that the birth of a living child, tho' it inſtantly die, founds the cour- 
teßy, when it is impoſſible co pretend, that any thing belonged to it: 
juſtly be faid of this, as of many ancient cuſtoms, that 


ſo that it may juſtiy be faid | 
non omnibus quae & majeribur, &e | 
The Lords feumd, That the courteſj only takes place in lands and heritage, 
5890 which the wiſe fucceeds as heireſs, but not in thoſe purchaſed by her, 
„%%% oo ee Te on 
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An adjudication upon the alt 1672, 1s competent, tho' there is no_conflitution 


obtained againſt the defender upon which 4 compriſing might have been led © 
before the at. N R 


Nglis of Murdiſton diſponed his eſtate of Murdi 0 to Alexander Inglis 
alias Hamilton, and certain heirs of tailzie ſubſtitute to him, contain- 
ing reſerved powers to burden, &c. and ſoon thereafter he bequeathed 
ſeveral legacies to his friends, particularly, he granted a bond to Jane 
Pollock for 10,000 pounds Scots, payable after his own death, 
and at the ſame time, he 9 his other eſtate, real and per- 
ſional, to truſtees, to be applied for R his debts and lega- 
cies. Upon Polleck's deceaſe, his relict, as executrix creditrix to 
him, brought a proceſs on the. paflive titles, for payment of the 
10,000 pounds Scots,- againſt Hamilton of Murdiſton, the diſponee, 
who had ſucceeded to the eſtate of Murdiſton, and who likewiſe had had 
ſome intromiſſions as one of the truſtees; in which it was found, that 
the eſtate of Murdiſton was affectable for payment of the 10,000 pound 
bond. Upon this declaratory-decreet, without inſiſt ing to have Murd- 


ion perſonally liable, ſhe brought an adjudication againſt him upon the 

Same 10% oo EE... _ eps, —.— 
The defence pled was, That as no appriſing could have paſt 2. 
gainſt him before the ſtature 1672, ſo neither could the adjudica- 
tion introduced by it, in place of appriſing, go againſt him, eſpecially 3 
he was not found perſonally liable. In ſupport of this, it was obſerved, 
That the adjudications introduced by the ſtatute, were introduced 
place of appriſings, as was plain from the expreſs terms of the act; - 

Fr 


L 26 1 


chat it dick not ſupercede the adjudications formerly competent, where 


there could be no comprifing: Particularly adjudications ad fadtum 


praeflandun, in implement of an obligation to diſpone. Adjudica- 


tions rentra bereditatem jacentem,” & e. for all ſuch remain as t 
were before the ſtature. And that no adjudication, in terms of the 
ſtatute, is competent in place of thoſe ancient ones, the one introdu- 
oed by that act having only come in place of comprifings; therefore, 
where a compriſing was not competent before the ſtatute, neither is 
an adjudication upon the law now competent. Further, no compri- 
ſing was competent without a previous decreet againſt the party whoſe 

lands were fo be compriſed, decerning him to pay the debt; nei- 
ther could there be any compriſing without a previous ſearch for, and 


poinding of the debtors moveables, if they could be found, and i ſubſi- 


dum, only his lands were to be ſold by the Sheriff to the higheſt bidder. 
And, as no appriſing could have gone againſt the defender for this le- 


gacy, for which he has not hitherto been found liable; 1 


neither can his lands be appriſed in ſubſidium for payment there 


fides, when the plan of the ſtatute is conſidered, it will be apparent, 


that the regulations therein laid down, can only apply to the caſe 
where there is a decreet againſt a debtor for payment of a liquid fum: 
For, 1, The ſtature ſuppoſes a proceſs to be brought at rhe inſtance of 


a creditor againſt his debtor ; now where there is no debtor, but lands 
found affectable, it is not within the deſeription of the ſtatute. 2ds, 


When one is not liable to pay, with what juſtice can he be decern- 
ed to diſpone or conſent to an adjudication of his lands equal to the 
debt, and à fifth part more, and to cede the poſleſſion of his lands? 


This may be juſt with reſpect to a debtor who is perſonally bound to 


pay a fifth part more than the ſum with which his lands are affectable:? 
Again, where a debtor refuſes to give lands in ſatisfaction, &c. it may 


be juſt to allow his whole heritable eſtate to be adjudged in ſatisfaction. 


in terms of the ſecond alternative of the act: But where one is not perſon- 
ally liable, but a particular right is burdened, where is the juſtice that his 
other eſtate ſhould be adjudged in payment of that debt. 2dly, Murd:- 
ſon's heirs of line, and the truſt-eſtate itſelf, ought to be diſcuſſed before 
his lands of Murdiſton can be affected. N CID OY 
Anſwered, That it ſeldom happens where a debt is due, and particu- 
lar lands affectable, that ſome one or other is not perſonally liable to pay; 
nor can the purſuer admit, that the defender is not perſonally liable in va- 
borem of his intromiſſions, tho' hitherto ſhe has not obtained judgment 
in theſe terms: It cannot therefore be n.atter of ſurprize to find 
our lawyers, when treating of appriſings, handling the ſubject as it 
commonly occurred where the debtor was perſonally liable; it was upon 
this hypotheſis, that the law ſeems to have thought it reaſonable that 


the perſonal eſtate ſhould be firſt attached, and poinded, before there 
ſhould be acceſs againſt the lands. Bur ,if the caſe ſhall be ſuppoſed, 


even as the law ſtood when appriſings were to be allowed, that there 
was a debt to which Murdiſton himſelf was perſonally liable, tho* pay- 
ment could not be demanded before his death; that he had tranſmitted 
his eſtate in ſuch form, as that the diſponee or inſtitute ſhould not be per- 
ſonally liable, rho? the lands themſelves ſhould till be affectable for pay- 
ment: The purſuer can make, no doubt, but even as the law then ſtood, 
the lands would have been compriſed for payment of this debt, tho? nei- 
ther the perſon nor moveable eſtate of the diſponee could be reached. 
| Yr . Before 
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e the ſtatute s wht, there was originally ly no form of NPY known 
3 whereby the property of lands could be reached. for payment of. a liquid 
debt, but by an * and wherever the debt was liquid, appriling 

was competent, only with the exception, that where the debtor, was per- 
fonally liable, his moveables behoyed to be firſt ſearched for, and poing- 
ed, before the lands could be d upon rhis plan it was, that 
where the debt was illiquid, a8 Where I it conſiſted in obligatione,ad faclum 
 praeſtandum, it was neceſſary by a proper proceſs to liquidate that obli. 


ors might recover payment, where the debtor 
arent heir did refuſe to acknowledge the 
+] id been ſold, but the n not 
e court 00 2 chat deſi, b A remedy, till then 
the Rr 7 715 ar; 


A fuck parts oh s NG — 9 er. are e acta px Payment of 
a particular debt; and that no form of ; proceſs ſhould. be competent, 
= — to make that payment effectual againſt the lands, and the pur- 


ſuer knows of no other method but this 1 As to the 2d 
| ered, That however this defence may be competent 


objeftion, it was anſe 


againſt the effect of the adjudication, when payment comes to be de- 


manded, it is not competent at preſent to ſtay decreet of adjudication, 
as the eſtate itſelf is here the debtor; beſides, there is vo. perſon who 
can repreſent Murdifton qua heir of line, the whole eſtate having been 
conveyed, partly to the defender quoad the lance of een and. the 
ne rate dice, 3 e eee 


The Lords 00 7 hat . upon., 72 aft 1 2 7 is not co 


tent in tbis caſe, there being no conſtitution Be the defender; upon 
e ad. But upon a 
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_ which a compriſi ng might have been led before 1 
. reclaiming petition and / anſwers, The Lords Jn that fe 
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Jon Mackean contra E 2 e, 
2 Ln, of deatbed. 


en 


4 ng. — ment. ſtill defoctive, ſo far as ng remedy was 


; 22 a ben i to Sir Haw Semen! in a N fot 2000 
FJ ' merks, payable to himſelf if in life, and after his deceaſe, to certain 
Aer perſons, containing a power to James, at any time in his life, te 
An ape and men the _ without conſent of the oo 
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Juole names were therein mentioned, did, on deathbed, exerce this fa- 
culty, and gave it away, not only from the heirs at law, but likewiſe 


from the ſubſtitutes. 


In a reduction on the head of dearhbed, it was pled for the heir at 


law, That the deathbed-deed did evacuate the ſubſtitution, whereby 
there came to be place for him; and tho? with the ſame breath the ſub- 


jet is given away to ſtrangers, the alienation could not be effectual a- 


gainſt him, being done on deathbed. 


# 
Y wo 


The Lords repelled the reaſon of redudtion. _ 
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1 James | Tarras contra Innes of Du 7 5 | 


From what period a bill payable three days after ſight, on which no Sl | 


vat made for many Years, ſhould-bear annualrent. 


* 


pounds Scoti, dated in the 1715, indorſed the ſame to Robert Sanders, 


and, after bath their deaths, James Terras, as executor-creditor to 


Sanders, brought a proceſs againſt Dunkinry for payment; and the only 
queſtion betwixt them was, from what period the bill bore annualrent, it 
being payable pon three days ſight thereof, and bearing to be for caſh de- 
J.... OT ES OT 

_ Pled for the defender, That, at this diſtance of time, he could not re- 
collect upon what occaſion the bill had been granted; but as both the 
drawer and he lived in the ſame town together for 11 or 12 years there- 


after, and no demand thereon, tho', from the face thereof, it does not ſeem 


to have been intended to lye over as a ſecurity, there is the greateſt rea- 


ſon to believe it has been paid. But whatever may be in that, he is 


intitled to plead, that as no proteſt was taken thereon, it muſt loſe all 
the privileges that would otherwiſe have been competent to it. A bill, 


by its own nature, and according to the conception of it, is not a ſe- 
curity carrying intereſt by conſent of parties; ſomething · muſt be done 


upon the part of the creditor to interpel the debtor before that intereſt 
can ariſe; and the leaſt thing that can be imagined is, that there be a 
demand. And, as by the ſtatute 1681, a proteſt is neceſſary in order to 
obtain diligence, ſo it feems alſo to be implied, that the ſame thing 
ſhall be required to give a title to intereſt ; and as a proteſt is neceſſary 
in caſe of non-acceptance, ſo there is the like reaſon, that this ſhould 
obtain in the caſe of not payment, it being equally juſt that there ſhould 
be a demand for payment, as well as for acceptance, before-a party be 
conſidered as in mora; which is alſo eſtabliſhed by the law of our neigh- 
bouring nation, act 9. and 10. Will. III. c. 17. $2. In the common 
courſe of dealings betwixt man and man, no debtor will be thought to 
be in mora that pays his debt as ſoon as it is demanded: And it would be 


2 pretty extraordinary extenſion that the purſuer pleads for, to have the 


bill fo conſtrued, as if it had bore ſo many days after date, when, by 
& © HS IR the 


| | ( Kerge | Brown being creditor to Tunes of Dunkinty by a bill for 120 
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the tenor of it, it bears to be upon ſo many days ſight „ theſe thin 
N the draught, than that it is of any other date betwixt that time and 
this; and as the draught is upon fo many days fight, it can infer only, 
many days after payment is demanded. 
_ ariſes a | CE | 
ment. 2dly, Tho? there appears to have been an inaccuracy in the 
writer of the bill, who, inftead of inſerting the word date, has made it 
bill, could have been inſtantly delivered in caſh perſonally to the deſeu- 
quently three days fram the date, that is, three days from or after the 
drawer and accepter lived it in, 
ceived the money, and where the bill is dated; which therefore is ſuf. 
Nor can it afford any objection, that the bilt was not proteſted, as in 


cannot apply here, where the drawer and acceprer were perſons living 
in the fame town, both preſent, the bill itſelf bearing that they were ſo, 


three days after the acceptance and date. 


NF ! . 


＋ HE queſtion berwixt heſs parcies was,” Whether the. 


granted for a game debt, was good againſt an onerous indorſee, 


1 5 


are different in their nature, and muſt be different in their effects; and 
there is no more reaſon to preſume that the acceptance is of the date of 


from the nature of the thing, that the accepter ſball pay within fo 
 Phed for the purfuer, That as the bill bears for caſh delivered, there 
oral certainty anent what was intended for the day of pay- 


* 


ſight; yet, the intention muſt have been certain, even as to the day of 
yment; becauſe it is impoſſible that the money as expreſſed in the 


der, umleſs at the date of the bill Dunkinty had been preſent ; and conſe- 


receipt of the money, the ſum in the bill became due, and muſt bear an- 
nualrent; which is ee fortified from this circumſtance, that both 
in the fame town of Elgin, where Dunkinty re. 


ficient to inſtruct the acceptance to have been of the date of the bill. 


* 


the caſe of a bill drawn on a third party, and ſent to a factor to have 
it preſented for acceptance, or otherwiſe negotiared, ſeeing that rule 


in as far as it expreſſes the value to have been caſh inftantly delivered, 
and as ſuch, accepted at the ſame time; that it likewiſe declares the 
bill to be payable upon three days fight ; that therefore muſt ſignify | 


gn be Lords found intereſt due on the bill three days after fight, which, in 
this cafe, they confirutted to be three days after the gate of the bill. 


$a. - 
4 — 


Cornelius Neilſon Charger, contra Alexander Bruce 
ye ge Fs Tn 


The objection to a bill that it was granted for a game-debr, is not good againſt 
1 1 8 an onerous indarfee who war ignar aut of the cauſe. I. 


ion to 
a bill that it was granted, or came in place of another which was 


For the indorſee it was 2 That ſecurities do not carry their 
cauſes in their face; and a fair trader, where there are no ſuſpicious cir- 
cumſtances of the debtor, ſuppoſes the cauſes to be juſt, otherwiſe com- 
merce would be at an end; ior what man would receive 3 


— 


. % " 
5 * . : i 4 £ 0 ; 
— , 1 . 


bills, if the objection of being won at play, was to. ſtop his payment? 
This would render all bills ſuſpicious, eſpecially with ſuch cautious peo- 
ple as merchants, who would not fail to argue, that tho' the debtor 
ſeems to be a very good man, yet he may love play in private, and this 
may be a game debt. And if this had been the intention of the act to 
give ſo notable a blow to commerce, ſurely it would have been expreſſed, 
chat bills, cho? paſſing unto the hands of perſons not privy to the wrong, 
ſhould not be exempted from the ſtatutory nullity ; an exceprior that is 
included in the very nature of the thing, muſt be carried along in the 
intendment of the act of parliament. And this is the genjus of the law 
of England, by which this ſtatute muſt be in a great meaſure explained. 
The act of the gth Aue, was not new as to the annulling of bills and o- 
ther ſecurities granted for game -· debts; the ſame thing was before ſta- 
tured by the act 16. Cha. II. chap. 7. whereby all fuch ſecurities are de- 
clared to be utterly void, and of no effet; and yet it never was ima- 
gined by. rhe judges in that country, that this was to hurt innocent par- 
ties noways partakers of the fraud, and ſo it was adjudged. See Neil- 
ſon's Abriggment, P. 893. and Saſkild, under the word gaming, Huſſie a- 
gainſt Jacab; which precedents, as they are founded on good ſenſe, muſt 
de law every where. CC 5 e 0 
Anſwered for the debtor in the bill, That by the words of the act, 
All notes, bills, Sc. where the whole, or any part of the conſidera- 
tion of ſuch conveyances or ſecurities ſhall be for any money, Oc. 
won by playing at cards, dice, Oc. ſhall be utterly void, fruſtrate, 
b and of none effect, to all intents and purpoſes whatſoever, any ſta- 
« tute, law, or uſage to the contrary Net: in any ways notwith* 
« ſtanding,” The generality of which words utterly excludes any li- 
mitation or reſtriction to be put upon them; the prohibition extends 
not only to the ſecurities themſelves, amongſt which bills are fpecially 
mentioned, but alſo to the conveyances of ſuch ſecurities. And it is 
anxiouſly provided, that they ſhall be utterly void, Oc. to all intents 
whatſomever, with a non obſtants to any ſtatute, law, or uſage to the 
contrary. The act proceeds upon the recital, that the former laws were, 
by experience, found infufficient to reſtrain the miſchief intended to be 
cured ; and therefore goes on not only to provide new remedies, but al- 
lo to enforce thoſe which had been formerly enacted by a more particu- 
lar accuracy of expreſſion. It is therefore in vain to plead the onero- 
ſity of the indorſution, if the ſecurity itſelf is originally for a play-debt, 
the law has made it void, and of none effect; all conveyances of it are 
in the fame manner condemned; and if the indorſation of it to a ſtran- 
ger ſhall make it revive, the words of the law muſt be uſeleſs, and with- 
out a meaning: And if this is ſo, arguments from inconvenience, whether 
real or imaginary, can have little effect; they cannot be ſuppoſed to 
have eſcaped the wiſdom of the legiſlator, and the law enacted, muſt be 
looked upon to be the reſult of mature deliberation, after balancing the 
mconveniencies on both ſides. The miſchiefs ariſing from gaming are 
obvious, and it could not but occur, that contrivances would be at- 
tempred to diſappoint the law ; theſe negotiations are generally carried 
on In a hidden way ; and where ſecurities are to be given, it was natu- 
ral to imagine, that the names of third parties might be made uſe of to 
cover the deceit. It is indeed poſſible that minors and onerous credi- 
_ tors may ſometimes be unwarily impoſed upon to accept ſuch ſecurities, 
| not 
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not ſuſpecting that they were originally the Free of game; but this. 
hazard was not thought of weight enough £3 

with the imminent danger which muſt ariſe from falſe and fictitious co- 
vers which might be made uſe of in play-debts. It is a maxim in law, 


force, where the exception againſt the original debt is eſtabliſſied by a 


der the exception of falſehood or force; and yet theſe would as little 
appear from the face of the bill as this; nor can the reaſon be other 
than this, that the bill being null ab initio, is thereby incapable of con. 
veyance. See the law 2.41. er J. 4,4 2. De Alcatoribu, And as to 
the 3 uoted for the indorſee, they are prior to the ſtatute in 
Aaid upon the act of Cha. H. by which the proviſion is not To full and 
ample as in the preſent. Beſides, they are inſtances which prove the arti- 


+ ME. 


Ne XII. un 3. 17% 


81 R Robert, as proprietor of the hills of Tillicodltrie, brought an action 
fpective lands with a right of paſturage on theſe hills, 


fore, it ought rather to be extended than reſtricted; conſequently, if 
there were any dubiety anent the meaning thereof, the words ſhould be 


paſturage; and words uſed in laws are to be taken in the ſenſe that they 


11 N 4h 2 
* * = * 
1 5 2. 
FN 
J 
o 


7 | 25 oe 


. | , 8 
1 
8 x : * 
x * 5 . : 3 $ * * 
? „ * , » % 
$ f 3 6 
q - F 
* — 0 


o 


to be laid in the balance 


That every one ought to know the condition of the perſon with Whom 
he contracts; which muſt apply in the preſent caſe, at leaſt, with equal 


of the creditor would not be available, ſuppoſing the bill laboured un- 


queſtion, and ſo cannot be obtruded to limit or reſtrain it; they are 


fices contrived to defeat the law, which makes it reaſonable to preſume 
they have given -occaſion to the enlargements made by the poſterior 
De Lords repelled the reaſon of ſuſpenſion founded on the 'game-at, in 
 -  reſpe@ the bill in queſtion was purchaſed by the charger for onerous 

cauſes ;* and that there is no evidence offered of his being in the know- 
liege that the bill was granted for a game-· delt. 


8 A 
717 


Sir Robert Stewart contra the Feuars of Tillicoultrie. 


There lies no adlion upon the aft 1695, for dividing a commonty where the 
right of property is in one, and only a right of common paſturage in others. 


— 


upon the above act, againſt the feuars, who ſtood infeft in their re- 
For the purſuer it was urged, That the act 1695, was a very uſeful 
and valuable law, tending greatly to advance the public intereſt; there- 


conſtructed in as large a ſenſe as they could poſſibly admit of. In the 
Firſt place, it can admit of no doubt, that in the general and com- 
mon way of ſpeaking, in this country, by commonties, are meant any 
large pieces-of ground rhat have been poſſeſſed promiſcuouſly, by the 
neighbours about, in common paſturge, without any diſtinction as to 
the nature of their rights, whether the adjacent heritors have a joint 
intereſt, as of common property, and the reſt the ſervitude of common 


are commonly uſed throughout the kingdom, otherwiſe no law would 


be | 


. C 
be intelligible, but the legiflator behooved to define every term that is 


And indeed, if the matter is ſeriouſly ᷑onſidered, it muſt be obvious, that 


this act was chiefly intended to authoriſe the diviſion of ſuch common - 
ties as this: For, 1ſt, The reaſon of the law for preventing the diſcords 


that ariſe about commonties, applies to the caſe of this, as well as 


others; nay, there are many more where the rights are of the nature of 


tte one in queſtion, than of thoſe conſiſting of a joint property: Hence 
it ought to be preſumed, that this general law was calculate, ſo as te 
Tomprehend the caſe of the commonties that were möſt frequent in 


SSeotland; otherwiſe it could never anſwer the end of the ublic utility. 
wo in ed for a divi- 


which was intended by it. Beſides, if it was only int 
ſion of ſuch commonties as Sens 5p to heritors in common property, 
it was an uſeleſs and unneceſſary act, becauſe, without it, common pro- 
perties might have been divided upon the footing of the common law, 


actione communi dividends; but, as by the principles of the civil law, there 


lay no action for dividing a common muir, whereof the property be- 


longed to one, and the reſt had only rights of ſervitude, things that 


were quite different, and as that was the caſe of moſt of the common- 
ties of Scotland, it was therefore neceſſary ro make a ſpecial law, to 


_ authoriſe the diviſion thereof, in order to promote the policy and gene- 


ral utility of the nation. And that this Statute was intended for the 


diviſion of commonties, where one has the property and the reſt only 


ſervitudes, appears from the words impowering the Lords of Seſſion to deter- 
mine upon the rights and intereſts, &c. and from the exceptions, namely, 
commonties belonging to the king in property, and thoſe belonging to 
royal burghs, conform to which it was determined, 7th January 1724. 
the of eras ol en en I or Ro nn 
| Anſwered for the feuars, That before this act, there could be no divi- 
ſion where there was only a common paſturage, though, as Lord Stair 


obſerves, it. Real Servitudes, 5 14. it was otherwiſe in the community 


of the full property ; and therefore the act of Parliament could never 
be intended to alter the laws of the land, eſtabliſhed and approven of by 


cuſtom, and the opinion of lawyers, but only to eſtabliſh and make more 


certain what was law before, with reſpect to the diviſion of common 


properties, and to ſettle a rule for ſuch diviſion. Nor is it a new thing 


for our acts of Parliament to provide for caſes, which were held to be 
law even before the act; though in this Statute ſomething more is done, 

certain exceptions are introduced, which were no exceptions by the law 
before, or with reſpect to which, at leaſt, there was ſome doubt; and 
alſo it lays down a certain rule for making ſuch diviſions. But the 
extenſion now pleaded for by the purſuer is diſagreeable both to juſtice 
and equity; for where a grant is made of a ſervitude of paſturage only, 


where is the equity, that the perſon to whom it is given in place of the 


thing granted, be allowed to claim a ſhare of the property which the 
 'granter kept to himſelf? or where the juſtice, that where one has 

granted a right of paſturage, which really and in effect exhauſted the 
ule of the land upon which it was conſtitute, ſhould be allowed to recal 
his grant, and in place of the whole, give the grantee a part only, 
under the colour of giving him a privilege of blindly diving into the 
bowels of the earth, to ſearch for what he knows not where to find, 
and which when found might not be profitable? It was from the prin- 
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monies belonging to royal boro pw Ju 
truly properties belonging to the borough, and ate called commonties, 


which is a, juſt rule 
be extended to 


clauſe, : impowering the Lords of Seſſion, Oc.“ it means no more than 
that they axe to judge how far the ſeveral pretenders have a right, to 
hear them upon the valuations of their lands, and to divide accordingly. 
With regard to the two excaptions founded on by the purſuer, they are 
S NOT jay. that che whole | 


nowiſe in point; for as to the firſt; the act does no 
Jands were to belong to the king in property, but the ex 


ae? 


zeption is of 


commonties belonging to him in property, Where he has a joint and 


common property with his vaſſals and with reſpect to the other, of com- 
ghs, it was obſerved, that ſuch were 


becauſe of the common intereſt that the burghers, qua ſuch, and as 


ſhare of the common property of the borough, therefore it provides 


there are ſome inſtances where the royal boroughs have only a figkt of 


common paſturage, yet generally fpeaking, what is called a coinmonty, 


is really a property belonging to the borongh for the common benefit 


4 * 


_ conſtituting the body- politic have in them; and leſt che inhabitants 
ſhould have pretended upon / this act, each to appropriate to himſelf a 


that they ſhall: not be diviſible ; at the ſame time, there is po doubt 


Wee Lords found Sir Robert had no title. to purſue a diviſion M al 


uy -conmonty of Tillicoultrie, pon the act of Parliament 1693 . 
Ne CXIIV. 
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e, as heritor of the lands of Meddingtoats, brought a diviſion 


= Mott, &c. And a proof having been allowed of the manner how 
had been poſſeſſed pro indiviſo, and that for many years paſt; by an agree- 


| fixed proportion or cars and when it was found by experience, that 
the ground was overſtocked, a reduction was made; particularly in the 
1719, the poſſeſſors of the dominant tenements, in order to preſerve an 


joſted the number of the ſoums to which each of the dominant tene- 
ments was to be reſtric tec. 5 


7 


the dominant tenements in this commonty being fixed by long poſſeſſion, 
the purſuer could not be allowed to inſiſt for a diviſion, according to the 
valuation of the reſpective lands in the books of ſupply, as it would 
be moſt unjuſt that he ſhould have a larger ſhare of the commonty 


” 


act 1695, was to give every dominant tenement his ſhare in property 
diſtin from the reſt, in order to prevent diſcord which communion is 
apt to beget; and however juſt and expedient the valuation of the do- 
minant tenement may be as a general rule, where th ings are otherwiſe 
equal, yet this could not take place where the intereſt of the dominant 


that the caſe here was the ſame as where a moſs lies betwixt the lands 
of different heritors; which if the portibn of each ſhall appear by 
boundaries that have been obſerved immemorialy, this will be preſumed 


And the words of the act ought to be taken civiliter et ceteris paribus, 
and not judaice, as ſtrictly confining Judges by the letter of the Statute, 
which upon no conſideration can be neglecteeeec . 
the valued rent of the lands intereſted in the common in the terms of 
the act, which is a rule foupded on reaſon; for the law concerns only 
common property, where the parties are joint proprietors of the ſubject 
to be divided. And as property is a right known in law, importing a 
right to take the full uſe and benefit of the fubject that it is capable of; 
ſo one is equally proprietor of his lands, whither he conſtantly make 
the full uſe of it or not. For inſtance, if one has 5 acres of paſture 
grounds, and his neigubour the like number of acres of the ſame quali- 
ty; ſuppoſe the firit holds but 5 cattle and the other ten, the right of 
property to the firſt will not thereby be diminiſhed. And 8 
. 35 where 


gy ; F . j * "Eb G « 1 2 $76 
; Tots g S n BY? e Ws 
TORS * 3, $ 4 } * 8 "3, , . ven * 4 . 3 4 : 7 ö N . 1 \ Y I " . ” 
* : { 7 2 1 ; * .4 7 = „ R * a, » Y * 6 
4 3 £ , , : . * , 74 n * a 
Douglas againſt Halli ot Liftieo: 
3 1 8 , ** 0 | Pa 2 * FA . 
» 87 N ; ' 4 a $4; % * AS; s 4 ” , * 8 s 
. i ; N N hd ty f 5 EN 1 7 % 
* & 1 5 a 2 1 * ; 6 , 7 >. 1 3. 3 1 1 2. : 7 - f 4% © 4 , & : , 3 v ; 2 - N : 
. L 4&5 .. 0 * 1 & 4 * . 


The valuation of” the dominant tenements is the rule in dividing commonties, | 
© though the poſſeſſion-of each had been for a lang time according to 8 certain 


of the common of Hartinbill, againſt Baillie of Littlagill, as keritor 
it had been poſſeſſed, the ſum thereof amounted to this, that the fame 
ment among the tenants, the number of the beſtial was according to a 

equality, reſorted to that kind of jury, called a birley- court, who ad- 


Pled for the defenders, that the proportion of the intereſt, of each of 
after the diviſion than he ever poſſeſt before ; that the deſign of the 
tenements were differently eſtabliſhed by the conſent of parties; and 


and held equal to a contract of diviſion in writing betwixt the heritors. 


Pled for the Duke, That the common fell to be divided according to 
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© wh a uti bin is. common to OR ad” 1 it is 3 proper 

bor paſture, ſlippple likewiſe their intereſts equal; and it happem that 

done em uſes a py f his. property-lands in paſture, whereby he 

" haslefs occaſion to paſture un che common than his'neighbours, this hoy. 

ever will not deprive him * Kis ſhire of the common property. Hence 

it is, that where ſeveral: heritors have an intereſt i in a common, the law 

has preſumed: that their intereſt is pro rrioned to their valued rent, 

95 and upon that account has directed? che divifion co be .made. by that 

proportion, without. regarding extrinſick circumſtances, ſuch. as the 

' poſſeſſion of the ſeverÞherirors; Nor is it any objection to chis doctrine, 

that in a'ſervitude of paſturagg the poſſeſſion is the rule; for that ariſes 

from this conſideration, A A. . ee W n ee 
rien. Fe WES $3,473 $6 voy . V 
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BT I OT TON oo I VVV 
BY ar . of marriag > ai Robert Puingle be "od Raben 
imſelf, his heirs, executors and ſucceſſors, 


in the 2687, ** he obliged 
"<6 to pay to the children 


f the marriage, in caſe of his wife's predeceaſe, 
1 _ * the following, proviſions, . viz. If there were two or more children, 
the ſum of 4,000 merks, to he divided as he ſnould think fit, and 
3 e that at the male childrens age of 2 1, and the females age of 16, or 
e» aeither of their marriages,” which ever ſhould firſt happen, which 
| * ſhould be in full datisfaction to che children, of all that they could 


The defence pled for him was founded on wk contract, viz, that 
thereby the ſum of -12,000 merks, was provided to the children of the 


e, payable at their 9 ages as therein ſet my 2 
e 


1 claim from their facher e ccepting hat further he ſhould provide 

zh <<, to them of his free will!“ Of this marriage there were iſſue three 
. rn 1 and one daughter. yy i 1698, he granted a diſpoſition of his lands 
= of. Symington, in favours of Thomas Pringle his eldeſt ſon, then an infant, 
99 the narrative of love and favour, and certain other onerous cauſes, 
33 Oc. Robert, in his own lifetime, provided his two younger ſons, and 
*  *+rook from them diſcharges of any claim they might have upon the 
= contract. Ann Rutherford predeceaſed her huſband, who. died in the 
3 2738, leaving beſide his land eſtate diſponed to his ſon Thomas, an ex- 
= ecutry. to the extent of 17, 0 merks and upwards. - W which 

1 _ Aliſon Pringle the daughter confirmed herſelf executrix to her father, 

= -and W an action againſt her eldeſt brother Thomas for. Certain —— 

| Part of the executry intromitted with by him. 


3 1 2 


g 
| 


Ia 1] 


Alefunct's executors, and that he was creditor in a proportion of that 


ſum, exceeding the ſums claimed from him by his fiſter, his father's ex- 
ecutor, 3 her claim was excluded by compenſation, © 
. - In ſupport of this, it was obſerved in general, That it was a rule in our 
law, that the' the heir and executor, with reſpect to creditors, be con- 
ſidered at eadem perſona; yet, in queſtions betwixt themſelves, they come 
under a different conſideration; and the heritable and moveable ſuccef- 
ons, makes the defun& to be conſidered as two different perſons, 
and having two different heirs : Hence it is, that if the executor 
be creditor to the defunct in an heritable debt, his ſucceſſion as 
executor will not extinguiſn the debt confuſione, but the debt will 


if he was creditor to the defunct in a moveable debt. 24, By the 
terms of the contract, the children were proper creditors to their father 
in the ſpecial proviſion of 12000 merks, of which the term of pay ment 
did actually exiſt in their father's life, ſo that they might have brought 
an action againſt him for payment in his own life. Zztio, It was equally 
plain, that this was a moveable debt; the father bound his executors 
to pay the proviſions to the children, conſequently, tho? the defender 
had ſuceeeded as heir to his father, his claim to a ſhare of the proviſion, 
which was founded on his mother's contract, would not thereby have 
been extinguiſhed conſaſione, the ſucceſſion as heir is underſtood: to be 
cauſa lucrattua, or by the will of the defunct; the heir in all queſtions 
with the executor, is conſidered to take the ſucceſſion, not in payment 
of the moveable debts due to him by the defunR,. but as a donative 
tom his ;predeceſſor:: and conſequently not in ſatisfaction of his ante- 


the: preſent caſe, where the defender does not take his father's: eſtate. as 
heir, but by diſpoſition for love and favour,. reſerving the granter's 
uſerent, and alterable at pleaſure ; ſo that there is no place here for 
the queſtion, Whether debitor preſumitur donare. See December 1728, 
Archibald Robertſon. And if this is a general rule of law, That a move- 


apply in the ſtrongeſt manner to the preſent, caſe, where, by the parti- 
.cular conception of the contract, it appears to have been in the view of 
parties that the children of the marriage might ſucceed as heirs to the 
father; and that their proviſion ſhould be over and above their ſucceſ- 
ſion as heir, or as neareſt of kin to their fataler. 
| Auſwered, T he import of the proviſion was, That the father thereby 
provided 12000 merks to the children of the marriage, in full of all 
they could claim, only if he ſhould pleafe, of his own free will, ro give 
them more, or if the heir ſhould ſucceed to him in heritable ſubjects of 
a greater extent than his ſhare, or if the younger children ſhould take 
more, as neareſt of kin to him, than their ſhares of the proviſion, then 
they ſhould reſpectively enjoy the whole they ſhould get or ſucceed to, 
notwithſtanding that, by the preceeding terms of the proviſion, they 
ſeemed to be reſtricted to the ſum of 1 2000 merks; and the gloſs put on 


what the children ſhould receive from their father, and over and above 
what they ſhould ſucceed to as heirs or neareſt of kin to him; for, at 


be good againſt the heir, and will receive execution in the ſame 
manner, as it would do in the defunct's lifetime, and ſo of the heir, 


_ ior : moveable debts; All which muſt hold in the ſtrongeſt manner in 


able debt due by a defunct to his heir, is not extinguiſhed by the cre- 
ditor's ſucceſſion as heir, if the defunct allo leave an executor, it muſt 


it by the defender is abſurd, ſeil, That it was to be over and above 
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chin rate, as che heir 08 take the hericable. PIR and notwirh tang. 
ing have a claim for his ſhare of the proviſion, ſo the younger children, 
by the ſame rule, behoved to take the 8 moveable eſtate, as neareſt 
. of kin, and till be intitled to their ſhares of the proviſion. » Where 
could there be a fund for payment of the proviſion, or a debtor that 
would be liable to the one or the others claim; for the heir, who is ſup- 
poſed to take the heritable eſtate, could no more affect che moveables for 
rr ſhare of the proviſion, than they could him as heir for their ſhares, 
for, in this ſenſe, it is ſuppoſed, that both take their reſpective ſuccef. 
Hons over and above their proviſions. Further, if the father ſhould 
_ have given bonds of proviſion to the reſpective children, to a much 
— Freater extent than the proviſion in the contract to the children naſci- 
' 2uri; he ſhould ſti remain debtor to his children in that proviſion, un- 
Leis he expreſsly declared in the bonds, that the fame ſhould be in fatif- 
faction thereof; than which nothing were more abſurd. The word 
further, mentioned with reſpect to what the father ſhould . give, muſt 
be underſtood repeated in the ſubſequent 4225 as to w ſhould ſic- 
creed to at heirs or neareſt of kin to him, 1 fn the meaning — the whole 
to be as above, That the proviſions that might be given to them by their 
father, after their exiſtence, or what they — ucceed to, ſhould be 
firſt imputed in ſatisfaction of the proviſidn in the contract; and that 
they ſhould retain the overplus. It is true, che children are here proper 
creditors in their proviſions, as in the caſe of Eaſterogie, and might have 
purſued their father for the ſame, after the term of payment, or upon 
their diligence competed with extraneous creditors; but as he, who had 
power of diviſion might have made any of them repent of ſuch proce- 
dure, ſo it cannot affect the preſent eaſe. The defender has; ſuffered his 
claim to lie over till his ſueceſſion, as in common prudence he had rea- 
ſon to do, the value of the eſtate, ſucceeded to being vaſtly more than 
his ſhare of the proviſion; and therefore he muſt reſt ſatisfied with it, 
as he may well do, and not pretend to rear up a claim againſt the ex- 
ecutry. The diſpoſition to the defender contains indeed ample powers 
to revock and burden, and conſequently could not at its date be under- 
ſtood in ſatisfaction of any debt; but then, it having remained une 
vocked, it muſt extinguiſh the defenders proviſion, and muſt be under- 
ſtood in the ſame manner as if he had ſucceeded as heir, which is the 
"moſt favourable light it can be taken in for him, he being truly heir prac 
:ceptione. The caſe ſo ſtanding, the rinciple laid down for the defender, 
That an heir being creditor to a defunct in a moveable bond, has 
action againſt the executor. for the ſame, notwithſtanding of his ſuc- 
ceeding to the land eſtate, tho? well founded in law, does not apply to 
this caſe; becauſe, tho? the defender was creditor in a ſhare of the pro- 
viſion to the children naſcituri ; yet it was in ſuch manner, that what 
he might ſucceed to as heir, ſhould fatisfy his claim on rhe proviſion in 
the firſt place, and that he Ghoul retain what further wr ran 10 
Aim as ſuch. 17. 
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_ Alexander Hay and his Curator contra Witham Carſe. 
aui to 0 Waring 180 


P HE deceafed Mexander Hay, | 


d A portioner of ſrvergft, diſponed his 
1 houſe, park, garden, pidgeon-houſe, offices, and flent' in the 
| havgh, Or. lying in the town of Invereſh, to Alexander Hay his ſon; 
and by a deed of the fame date, he nominate certain perſons to be tu- 
tors to him, he being then within the years of pupillarity. After Alex- 


ander the father's deceaſe, the tutors, by a tack of date the 27th Janu- 
ary 1735, fer the above ſubjects to William Carſe, for the ſpace of three 


years, from and after his entry thereto, which, by the rack, was decla- 
red to begin to the garden, park and dovecote, at the date thereof, and 
to the manſion-houſe, office-houſes, and flent in the haugh, at the term 
of Whitfunday thereafter. In conſequence of the above tack, William 
Carſe entered to poſſeſſion, and after the tack was expired, Alexander 
Hay and his curator, warned William Carſe on the 22d of December 1740, 
to remove from the park, garden, and dovecote at Candlemas then next, 
and from the manſion-houſe, offices, and ſlent in the haugh, at the 
term of N hitfunday next to cone. . 
Amongſt other objections, it was pled, That, by the act 1555, no te- 
ant is obliged to remove from his poſſeſſion, except he be warned forry 
days preceeding the term of V hitſunday before his removal; and there- 
fore, as the defender was not warned. in terms of the ſtature forty days 
before the rerm of Whitſunday 1739, he cannot be obliged to remove at 
this term of Candlemat. In ſupport of this, it was obſerved, That there 
is no authority from the law or practice for executing a warning to re- 
move forty days before any term but that of Fbirfunday, at whatever 
term thereafter the conventional term of entry or removal may be; as 
has been often determined; fee 15th June 1631, Ramſay, 8th Fuly 1626, 
16th December 1628. ; and if the warning is void and null as to the re- 
moval from the garden, dovecote and park at Cand{emas 1740, it muſt 
_ neceſſarily follow, that the warning forty days before Yhitſunday (from 
the houſe), to remove at the enſuing /h;z/unday, cannot be available, 
by reaſon the whole is ſet in one tack for one and the ſame number of 
years, and for payment of a joint tack-duty of L. 24 Sterling yearly ; 
for what ſhould the defender do with the garden, if he has no houle ? 
Where ſhall he lodge his cattle that ſhould feed in the park, if the of- 
fice-houſes which were ſet to him for that purpole (hall be taken away ? 
It could never then be the meaning of parties, by ſetting this tack, that 
the tackſman ſhould be removed firlt from the manſion-houſe and office- 
Houſes : Qn the contrary, this is the very intent of the anticipation of 
the term of removal from the garden and park, that the tenant who 


ſhould come to the houſe might have an opportunity of ſetting theſe in 


order againſt the time, that he ſhould enter to the houſe. And there- 
fore the defender cannot be lawfully warned to remove fiom the houſe, 
until he ſhall be firſt legally warned to remove from the garden, dove- 
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5 from the houſe at the Whitſunday thereafter; more ef] cially, that the 
land is the moſt conſiderable thing ſer, the eſtimate of the rent of them 
being L. 15 Sterling, viz. 12 for the park, 2 for the garden, and one 
JF hitſunday * 1740, and of conſequence, ſufficiently ſupports the ſame 


| diately; ; becauſe it is evident from the whole clauſes of the tack, that 


conveniency of labouring the ground, but of a. praedium urbanicum habi- 


Ta) 


5 ak park ; and when that ſhall be FIR no doubt he muſt remove 


for the dovecote; to that the houte and llent in the haugh, could, only 
be 9 pound. 
Ms for the rfuers, That in the: preſent gircumſtantiate caſe, no ar- 
ument can be founded on the ſtatute, albeit no warning was uſed 40 
= preceeding WW hiifunday 1739, in regard that the warning upon 
which this removing is founded, is certainly 40 days before the term of 


with reſpect to the removing from the manſion-houſe, office houſes, 
and ſlent in the haugh at that term: And if that is ſo, the defender 
muſt of conſequence; remove from the park, garden and dovecote Imme- 


the houſe is what appears to be principally ſet, and the yard and park 
adjacent thereto but as acceſſories to, or pertinents « of the ſame. Here 
then is a ſet, not of a praedium ruſbicum where the houſe was for the 


-zandi cauſa ; and therefore, ſince the warning. from the hauſe is unex- 
ceptionably good, the ee to it s en to 107 e 
muſt £9 for nothing. e bas e e e 3 


"The: Lords found, 7 hat this cafe fal 83 the as [ 55 5 , anent «the warn- 
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Y. rancis Dram of Hardoll, 8 contra Jen 
i 18 Stewart, Kc. Defenders. 1 


Mena vieh, f Arcomprs 


<H E TION ele advanced certain ſums of money to his niece 
Jean Chalmers, for defraying her firſt huſband's funerals, and carry- 
ing on a proceſs of reduction of her contract of marriage with him, 
brought a proceſs for payment thereof againſtthe-repreſentatives of her 
ſecond. huſband. W 
The defences were, Imo, Preſcriprion, the laſt article of the accompt 
being dated anno 1710, which it was pled was founded on the ſtatute 
introducing triennial preſcriptions in all actions of debts, or merchant- 
-accompts, and other debts not founded on written obligations; and 
that this caſe fell preciſely under the words of the act, /: "ch like debtr abt 
founded on written obligations. 2.0, Thar this claim being only a debt of 
the wife's, not conſtitute againſt the-ſecond huſband ſtante muatrimons, 
could not be brought againſt him after the diſſolution” thereof, far leß 
-againſt his repreſentatives, - 
Anſwered to the firſt, That the purſuer was no writer or agent, and 
run n accompts with no 0. neither was he a merchant.; ſo that 4 
| CO 


could not be included either under the words or meaning of the act 83. 
pearl. 6. James VI. It has indeed been juſtly found, that writers ac- 
compts are comprehended in the general clauſe, becauſe the laying out 
of money and managing proceſſes, being their proper buſineſs by which 
they live, their accompts are not preſumed ro 1ye over; and indeed they 
pear a great reſemblance to merchants-accompts.: but the purſuer lives 
in the country on his eſtate, and concerned himſelf in the affairs of his 


piece, as her nexerioram geftor, and his caſe is much the ſame as that of 


gotiorum geſtor, in this particular. 


To the 2d, it was anſwere 


caſe, every defence. 
the aſſigney. 


7 


a factor, Who, in the courſe of his conſtituent's affairs, laid out money 
for merchant-goods, or any other articles comprehended in · that ſtature. 
In like manner, if a curator had laid out money in affairs of like nature 
with this, and ſhould negle& to have his accompts ſettled for five or fix 
ears after expiration of his curatory ; could it b. 
would loſs wWhat he could ſhow he had laid ont fer 
to lawyers, writers, &c. by the preſcription taking place againſt him. 
On the contrary, it would appear, that a curator could demand repeti- 
ion of what he had laid out as above, at any time within the 40 years 
before the ſtature 2696, otherwiſe there had been no uſe for that act, if a 
_ preſcription of three years had formerly taken place; but the reaſon of 
tte law is to obviate the inconveniency, both to minors and curators, 
ef having their accompis lying over their heads for 40 years; and there 
appears no reaſon of a difference berwixt à cur 


be 


{ 


b rerended, that he 
is miner's behoof, 


ator, a factor, and a ne- 


the red, That the whole expences laid out by 
the purſuer, was evidently for the profit of Mr Walter Stewart the ſe- 
cond hutband, who was benefited thereby, and as he was lucratus by the 
marriage, his repreſentatives ought in ſo far to be liable, notwith- 
ſanding the debt was not conſtitute againſt him Plante matrimoniao. 
Replied, It can make no difference that the purſuer. is no writer or 
merchant, for the act doth not conſider the creditor, but the nature of 
the debt. If it be an accompt, or money laid out, without a written 
obligation, the law does not allow action for payment of the debt after 
three years, unleſs by writ or oath of party. Neither will the parallel 
betwixt factors and ęurators, their accompts not preſcribing in three 
years, apply to the preſent caſe. For factors have expreſs commiſſions 
for what they do; and their factories muſt regulate their accompting: 
And curators have their office by the law, which is equivalent to the 
moſt expreſs written factory. Nor is there any differchce betwixt an 
agent and a negotiorum geſtor, Every agent's accompt conſiſts not only of 
money for his own | pains, bur chiefly/in money paid to lawyers, clerks, 
Or. And yet it never was imagined that agent's accompts did not pre- 
ſcribe on that account. And indeed, as moſt of the articles of this ac- 
compt are deburſements in proceſſes, which the purſuer pretends he un- 
dertook the management of for his niece; theſe fall diroctly under the de- 
nomination of agent*s-accompts. ' And with reſpect to the other articles, 
being the expence of the firſt huſband's funeral charges; as the preſcription 
has evidently taken place againſt the original creditors, rhe defenders can 
ſee no reaſon why it ſhould not be good againſt the aſſigney; which is 
putting the thing in the moſt favourable light for the purſuer, viz. that 
he had taken aſſignations to the ſeveral accompts paid by him. In which 
competent againſt the cedent, is competent againſt 
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TRA And, with regard to the ad defence, it was obſerve That the huc. - 
3 band was not lucrarus. b 1 money laid out by the purſuer; however, 
. | as that might involve the defenders in a proof, w which behoved to be at- 
'.  _ -  - tended with trouble and expence, they were villing to | reſt their cauſe 
3 e on the firſt de 8 DIGg 5 
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—_ : 39 The Lords fo reſeription does not tale lace in 
1 „„ dh caſe. - Bus þ 1 That 1 appt cannot have action for the 
ks, 13 Accompir purſued on, the debt not being conſtitute ' againſt the Huhu 

Ns _ matrimor io, neſs he prove "the hushand was Jucrarus by the 
55 e marriage. in ß ß 
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| = : HE fad Mrs Anna Leith, being 100 to an annuity 35 20 chal- 
EVE victual, computing the chalder at 100 merks Scors money, 
„4 huſband” s deceaſe, and ſhe having lived till the morning of 
Martinma 1738, this queſtion occurred betwixt her executors, and her 
= - ' huſband's creditors, 1 which of them was preferable for the ſame.” 
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be Lords, ound, That the liferenti ix having lived to the Martinmas- 
, albeit ſe died on the morning of that da 


+ 


3 , had right to the term's 
e ae, rewe ws due at Martinmas 17 33; and therefore, prefer- 
1 f the liferentrix to the ere Hors. „ 
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MAPTAIN Tohyſton of Kelron made an entail of his «tate of Klion, 


+34. $5 „„ bt #40 Wy.- 3 F „ „ b 1e 
in favours of Robert Johnſton, his only ſon, and the heirs of his 


body; Which falling, to Ang Johnſton his eldeſt daughter, and the o- 


8 


ther heirs therein mentioned; but the entail declared Robert free of all 


* 


the reſolutive and irritant clauſes to which the other ſubſtitutes were 


hable; likeas, the Captain granted a bond of proviſion to Mariana Fohn- 
fon. his youngeſt daughter for 8000 merkt. Upon the Captain's de- 
ceaſe, Robert ratified the above bond of proviſion in favour of his ſiſter 
| and likewiſe gave her 7000 merks more, payable at the firſt term, year 
and day after his deceaſe, and which he therein declared reyockable at 
pleaſure, and void in caſe of heirs of his body. To this additional =. : :: 
vition, the following proviſo was added, viz. * That in caſe the fad 
*. Mariana Fohnſton ſhall deceaſe withour any child or children, lawfuly (| 
procreate of her body, and exiſting at the time of her deceaſe, in _- 
* thar caſe, the faid principal ſum of 7000 merks, Gr. Teſting at the Il 
time of her .deceaſe, ſhall return and fall due, and payable to te 
/ robe fenitie” bis in he Ee of Ks © - i 
« with, and under which burden, theſe preſents are granted ang - —_— 
accepted by the ſaid Mariana, and nd hays Mariana Fohuſlon i 
having, in her contract of marriage with Capt. Napier, aſſigned this 
_ 7000 merks to him, they brought a proceſs for payment thereof, a- 
gainſt Ama Johnſton the eldeſt fiſter. © r. 
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were granted, that, in the event of the cohdition that all the purſuer's 
children ſhould die before herſelf, the ſame 85 7 become due and pay- 1 
able to the defer der, who was heir to her brother in the lands and e- 1 
ſtate of Kelton. In ſupport whereof, it was »b/erved, That this was not 1 

a ſubſtitution of whatever kind, which may be diſappointed for certain 
onerous deeds of the inſtitute, unleſs it is clogged by prohibitory clauſes : 
But that it is a condition impoſed upon he right, which can be no 
more voided. by onerous deeds, PR ene ones. The condition 
muſt have its effect, and ſuſpend or reſolve the right, according to the 


4 
> 
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4 


exiſtence or non: exiſtence of, it. The very manner in which this pro- 14 
riion is conceived, dedlopitrates it to be a condition. Ir is pio. : 
ded, ' That in caſe Mariana, the creditrix and donatar, ſhall deceaſe 
without children exiſting at the time, the. ſums ſhall become due and 
Payable to Robert Johnſlon of Kelton, his heirs in the lands of Relton. 
From which it was plain, that the ſum, if paid, muſt be repeated 
in the above event; and conſequently, the bond is grauted, and 
the ſum - made payable, upon condition that the ſame ſhall be 
repeated upon the exiſtence of the foreſaid uncertain event. Fur— . 
ther, it is, not a return of the ſums to Kelton himſelf, and his 1 
heirs, but it is an obligement, whereby the ſums ſhall become 
7 „„ 
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and payable to Roberts heirs in that eſtate by Mariana, in caſe he re- 


JJJͤ. 1 1 08 
Again, by che latter part of the clauſe, it is expreſsly declared, that 
3 tte bond was granted by Kelton, and accepted by his ſiſter, under the 
 _ bufdey of the above condition; fo that chis was plainly. a gift ſ mah, 

-— __ .._ ſubje@ to the condition therein ingroſſed. And as this was altogather 

2 n gratuitous grant, it can only be effectual on the terms it was given; 
neither can Mariand's alligning thereof to her huſband void the condi- 
tion, as that is à quality which muſt-accompany the right; and that 

' the condition refers to the exiſtence of children lawful of her body, the 


% 


dime of her death, which therefore ſuppoſes, that it behoved to take 
. 5 5 place after her marriage. . T“ 
3 Anſwered for the purſuers, Thar ſuch clauſe of return or ſubſtitution 
Hf the granter himſelf] and his heirs, has never been underſtood. to ope- 
Kate further than to exclude ee of. en een, in 
Prejadice thereof, and it has always been held, that ſuch return might 
3 tbe defeated by aſſignations for onerous cauſes; fee 28th February 1683, 
January 1679, Drummond, . 10th February 1685, Mortimer. More par- 
_ -ricularly, there was no-reaſon to inſiſt upon caution for repayment ia 
caſe Mrs Napier's children ſhould predeceale her; becauſe, by the bond, 
the money is payable at the firſt term after year and 75 from the 
Dranters death, which is long fince elapſed ; and it is not denied, hat 
the money is now. exigible, and the import of the condition is plainly 
no more, than that the ſame. might afford an exception or defence to 
Abiueͤ§granter's heirs againſt the executors of kis fiſter; ſo that the grant- 
een or his heirs could not be compelled to pay what ſhould be reſting at 
| the death of Meariang: But if ſhe ſhould live till after the term of pay- 
ment, and ſhould uplift the fame, there are no words in this clauſe, pro- 


. 4 8 K : ? 0 


-viding that the heir of her brother might have recourſe againſt her 
repreſentatives, by way of action for repetition of the like ſum. But 
dhe purſuer Capt. Napier, who has right 10 this bond as an anerons af. 
. Ggney in his marriage-articles, inſiſts, that the dauſe can have no 

effect whatever againſt. him; more eſpecially, conſidering the tenor | 

thereof, as it concerns only ſuck part of the money.as ſhould be reſt- 
| ang at the death of Mariana; and that therefore he is intitled to a 

decreet. for the ſums libelled, without any quality or.reſcrvation what- 
ever. e e bt oe ERA 
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n Robert Johnſton f Kelton his additional 
„ ectual, in caſe the condition expreſſed in he 
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00 merks contained 


bond of proviſion was 


in the. clauſe of return ſhould 
|  - exiſt, notwithBanding of the aſignat ion in the contract of marriage be- 
ttueen Capt. Alexander. Napier, and Mariana :Johnſton be pur- 
77777 upon payment of 1he ſaid ſum, mu 
find caution to repeat the ſame in ibe event of the exiſience of the con- 
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nder Blair. 


| Rf Amer Blair of Senwict, diſponed to the moderator for the time being 
of the preſbytery of Kirkeudbright, and remanent members thereof, 
as truſtees for the ani 1 aftermentioned, rhe ſum of x 5,000 merks 
out of the firſt and readieſt of his means and eſtate pertaining to him at 
his death 3 and obliged his heirs, executors and ſucceſſors, to pay the 
fame at the firſt term after his deceaſe. And for their better ſecurity, 
and more effectual payment of the ſaid ſum, he aſſigned and diſponed in 
| their favours, all and ſundry debts and ſums of money, either heritable 
or moveable, due and addebted, or that ſhould be due and addebted to | 190 50 
dim at the time of his death by bond, bill, Gr. or any other manner 5 1 
| ef way; and ſpecially but prejudice of the foreſaid generality, he aſſign- ru 
end and diſponed to them ſeverally, ſums addebted to him by certain 1 
perſons; after which followed the particular articles of ſums of money 
due him, extending in all to near 20, ooo merks; after which the deed 
proceeds thus, and which ſum of 1 5,000 merks, I ordain the ſaid tru- 
ſees to pay in the manner, and for the charitable purpoſes after ſpeci- 
fied, and then follows the names of 24. pariſhes, to the miniſters, heri- 
tors, and elders of each pariſh, for the. behoof of the poor of their re- 
ſpective pariſhes, he orders his truſtees to pay to every pariſh 1000 merks. 
And the deed concludes with the following proviſo, That in caſe it 
ſhall happen that my means and eſtate hereby diſponed, ſhall, at the 
ume of my deceaſe, either fall ſhort of, or exceed the ſum of x 5,000 
merks ; then, and in that caſe, I hereby deſtinate and appoint, that 
each of the pariſhes above mentioned, ſhall ſuffer a defalcation, or have 
an addivional ſum added, proportionally to the forefaid ſums hereby mor- 
JJ g rn ; 
Poſterior to this deed, Senwick acquired Caſtramon, part of the eſtate 
of Riſco, at a public roup before the Lords, ſold his eſtate of Sexwick, 
exacted the debts aſſigned by the above deed, and applied the ſame to- 
ward payment of the price of the lands purchaſed ; after which he died. 
And Blair of Dunrod his brother, having entered himſelf heir ro him, 
and confirmed what remained of James perſonal eſtate as creditor to 
him, the preſbytery brought an adicn againſt Dunred, for recovering | 
the mortified fam. + | „%% 3, PEE | 
The defence offered was founded on this maxim of law, That ſpe- | 3 
cial legacies of particular ſubjects, or bonds, are tacitly revocked by the 
teſtator's alienating the thing, or exaRing the ſums in the bonds volun- 
tarily in his own life; for that (hows he had no mind the fame ſhould 
go to the legatee, Inſt. G 21. De legatis, I. 21. F. De liber. legat. Here 
the granter aſſigns all his debts, heritable and moveable, which he then 
had, or ſhould have the time of his death, but does not ſubject his 
lands of Senwick ; fo that this mortification was to be made good out 
of theſe bonds, and thè land- eſtate go to the heir, as not ſubjected to 
5 | T 2x : | the 
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the legacies. Now, ſince in place of Senwick, he purchaſed other lands 
of a much greater value, and applied the bonds ſpecially aſſigned to the 
_ truſtees toward defraying that purchaſe ; what other intent could he 
have, but to benefit his heir, and deprive the legatees of his intended 
gratification2. The heir in the defunct's land was to be froe by the mor- 
tiſication, and providing his eſtate is not ſubjected, he does not oppoſe 
the legatee's raking what ſhall remain free of the ſubject alloted by the 
defunct for payment of their legacy. As the caſe would thus ſtand up- 
on the general principles of law, ſo the laſt mentioned clauſe puts the 
matter beyand controverſy; for to the aſſignation of the bond, general. 
ly and particularly, there is ſabjoined an appointment by the defunct, 
to lay the ſame out upon intereſt; but as he upliſted the ſums himſelf, 
there can be no * Se that he thereby voided the mortiſication; and 
which is further evident, from the latter part thereof, declaring, That 
„iu caſe his means and eſtate ſhould, at the time of his death, fall 
« ſhort af, or exceed the ſaid ſum of 15, ooo merks, each of the pa- 
riſhes ſhall ſuffer. a defaleation, or have 4 further ſum added propor- 
« tionally to the foreſaid ſums thereby mortiſied. Now, as it is clear, 
that if the defunct had converted his whole land- eſtate into money, and 
lent it out on bonds, it would all have gone among the pariſhes, tho' 
it had been twice 15090 merks, that by the ſame rule, his exacting the 
bonds due to him, and converting the fame into a land- eſtate, mult di- 
miniſh, yea extinguiſh this legacy, by the expreſs terms of the ſettle- 
Anſwered, There is not the leaſt reaſon: to apprehend, that the de- 
funct altered his charitable deſign, that this mortification ſhould be ef- 
fectual, or that he meaned ro revock or alter the ſame; by the acciden- 
tal alteration of the ſubjects, whereof his eſtate conſiſted; for it appears 
from the whole ſtrain of the ſettlement, from the poſitive bond or obli- 
gation upon the granter and his heirs, to pay the ſum mortifed, and 
from the manner in which the aſſigning clauſe is introduced, viz. for 
the better ſecurity, and more ſure payment of that ſum, that a ſpecial 
legacy, or aſſignat ion of certain ſubjects only, was not intended; but 
that the funds were pointed out and appropriated for the purpoſe ex- 
preſſed by the granter for the ready execution of his purpoſe. It is 
true, the laſt clauſe ſeems to be drawn with inaccuracy, and not exact- 
ly conformable to the main deſign of the deed; but ſurely an argument 
of intention drawn from the inaccuracy of the writer, is not ſufficient to 
defeat the intention of the writer, expreſſed in the direct and principal 
clauſes of the deed. One part of what is provided in this laſt clauſe 
might be reaſonable and inerat de jure, namely, if the diſponer's funds 
| ſhould fall ſhort, each of the pariſhes ſhould have a defalcation, as ſome 
of the debts might periſh by the failure of the debtors, or be uplifted 
by Senrwick in his own lifetime; but the other part thereof, viz. in caſe 
his means ſhould exceed I 5,000 merks, Or. it muſt be confeſſed is not 
ſo eaſily reconciled with the main ſcope of the deed ; however, whate- 
ver incongruity there may be therein, the purſuers inſiſt it is not ſufſi- 
cient to make the deed to be conſtructed as if it contained no ſuch bond 
for the 15,000 merks ; neither will it follow, that the uplifting the ſums 
aſſigned, and laying the ſame out upon other funds, would have im- 
ported an alteration of the legacy ; for, ſuppoſing this a ſpecial legacy, 
(which it is not), the ſale of a ſubject ſpecially legated, or 3 
| 9 1 uplifting 
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uplifting of a debt, does not always import an ademption; for it may 
appear. from circumſtances, that this was done by the teſtator, without 
any intention to alter or revock ; ſee J. 11. 12; and 13. De /egatis 
ertio e And the preſent caſe affords an example of the ſame kind ; for 
the alterations of Senwick's affairs were brought on neceſſirate urgente, he 
being fouad liable as heir of proviſion to his father Ruſco, and ſo obli- 
ged 10 purchaſe part of that eſtate, to ſave his own. FAS Sage! 
Replied, That with reſpect to the argument drawn from the oblige- 
ment on Senwick, his heirs and ſucceſſors, to pay the 15,000 merks at 
the firſt term after his deceaſe, the clauſe bchoved to be taken wholly 
and together as it ſtands, and the former part muſt receive a juſt inter- 
pretation and limitation from the latter, as there is a plain variation in 
ſome particulars, and if fo, it is certain, that this obligement, however 
ſeemingly extenſive, mult fall ro the ground, when the funds ſpecially 
alloted for its: ſatisfaction, under a quality that it ſhould: receive its 


meaſure or extent therefrom, fail or come ſhort. Next, this part of 
the clauſe founded on by the purſuers, is expreſsly with and under the 
conditions and proviſions after mentioned, one of which was, That in 
caſe the ſaid ſubjects ſhould fall ſhort, the dividends among the reſpective 
pariſhes ſhould receive a proportional diminution ; and in caſe they ſhould 
exceed the ſaid ſum, a proportional increaſe: ſo that, according to this 
view of the deed, it is not tenible to plead, any thing could be due of 
this legacy, if the whole fund was extinguiſhed by the defunct's own 
act; it appears. beyond contradiction, that the intent was, that his per- 
ſonal eſtate ſhould only go to make it good, and that it was not to 
touch the heir in the land- eſtate, as indeed it could not, conſidering it 
was introduced as a teſtament. And with regard to the alledged ne- 
ceſſity on Senwick, to purchaſe the lands of Caſtraman, it was obſerved 
this was no ſuch neceſſity as the law could mean. The neceſſity the 
law intends, is, where the debtor forces the money upon the teſtator, 
ſo that the uplifting it, is not properly an act of his, and conſequently 
cannot infer his revocation of the legacy, unleſs the heir plainly ſhow 
he intended it. Beſides, it is ridiculous to imagine, that the defunct 
would have purchaſed the lands of Caſtraman at ſuch an advanced price, 
(38 years purchaſe), ſo as the ſuperplus price, beyond the true value, 
would have more than exhauſted his own eſtate of Senwick, for that 
would be to ſuppoſe he was throwing away the value of that eſtate in 
order to ſave it. In a word, it is abſurd to ſuppoſe, the defunct was 
under the leaft neceſſity to purchaſe theſe lands. It was a voluntary 
and rational act of his own, in order to ſave to himſelf and his heirs that 
part of the family-eſtate, of which he was deſcended; and however 
great the price may ſeem, it was the loweſt any of the parcels fold at, 


neither were any of the purchaſers loſers by their bargains. 


The Lords found, That the deed of mortification ſubſiſted only for ſuch of 
the 40 ſpecially aſſigned, 25 ee — — 7 the death 
James Blair of Senwick the morti fier. at 5 wm 
But upon a reclaiming petition and anſwers, The Lords found, That = 

the orders to uplift and apply the ſeveral ſums, which were the fund of _ 
the mortification, not being executed, do not import a revocation of the _— | 
morti ficat ion: and therefore adhere. 4s "OW gs 
3 1 | N. B. 
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N. B. After this it would ſeem there was an act pronounced before 
| anſwer, and a great deal of further litigation ; but the Collector 
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Gordon of Ellon contra Dr Cunningham. 
4 5 1 190 a 28 _— : , 2 5 wo 2 5 "y 4 | 6 1 is © 41 | - 
+ - *Clauſe in a miſſroe, whether obJigatory or not? 
2 a : o ; 3 4 2 4 "In ; * Ws 5 5 ; 


FYllliam Livingston, intending to retire from buſineſs, wrote a letter 
to Gordon of Ellon his brother-in-law, informing him that he had 
L. abo Sterling in cath by him, which he would willingly fink for an 
annuity of 1 2 per cent. during life, in accepting of which, ſays he, you 
may both ſerve yourſelf and me, and then adds, For, if you confider 
„the thing right, I won't have my principal and intereſt in 15 or 16 
„ years; if I die before that time, youll be a gainer; if I live longer, 
_ « ſo as to receive above my principal and intereſt, aſſure yourſelf, I ſhall 
« make it good one time or other to ſome of yours.” In conſequence where- 
of, Mr Gordon accepted the L. 200, and granted his bond to Mr Living- 
fon for the annuity, which he paid regularly during Livingstor's life; 
and as he lived a conſiderable time after this bargain, whereby the an- 
muities paid, and intereſt thereof, amounted to a larger ſum than the 
L. 200, and intereſts from the time Mr Gordon received it, his heir 
brought an action againft Mr Livingiton's ſucceſſor, upon the above 
letter, to make up the loſs incurred by the advance of the annuity be- 
yond the principle and intereſt of L. 200 Sterling. 
Amongſt other defences, it was pled, That the words of the letter 
were not capable of being conſtructed into a legal obligation. Mr Li. 
vingston acquaints Mr Gordon, That he had L. 200, which he would wil- 
lingly ſink for an annuity during life: He makes the firſt offer of this 
bärgain to his friend; if it had been rejected by him, he would probably 
next have propoſed the bargain to a ſtranger; he ,ſers forth the great 
probability there is ef Mr Gordon's being a gainer, the little chance 
there is of his being a loſer, which ſhowed a bargain of chance was to 
be undertaken, and no abſolute ſecurity given to Mr Gordon againſt any 
poſſible loſs. Mr Livingston computes, that he would not have his prin- 
cipal and intereſt in 15 or 16 years: He adds, if I live longer, ſo as to 
receive above my principal and intereſt, aſſure your ſelf, Til make it good one 
time or other to ſome of yours. That theſe words were too general and un- 
determined for cenſtizuting of an obligement which could produce any 
legal demand, and ſuppoſe Livings1on had left a legacy to any of Mr 
Gordon's famlly, payable at ever ſo diſtant a term, or that he had made 
a preſent to any of them in his own life, there could be no doubt, that 
either the one or the other muſt have been conſtructed full ſatisfaction 
of the purpoſe here expreſſed. Mr Livingsion could not, by words of 
this nature, be underſtood creating any obligation either on himſelf or 
his heirs ; all that can be gathered from them is, a kindly purpoſe and 
geſolution he then had to Mr Gordon's family; but as they go no further 
: | 33G OO 
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than a reſolution, ir depended upon an after conſideration, whether they 
were to. Have uny ae or n... 
_ 'Arſewered, That the aſſurance given in the letter was no compliment, 
but underſtood by both parties to be obligatory; Mr Livingston on his 
part, carefully booked his part of the tranſaction in his copy-book of : 
letters, where it yet remains; and, of the other part, Mr Gordon wrote 
on the back of the letter, Mr Livingson's letter obliging himfelf, in 
caſe J lôſe by the annuity of the 200 pound Sterling I have received 
for L. 24 Sterling per annum, to make it up to me and mine. Further, 
that in a tranſaction betwixt merchants, an afſurance to make good, is 
of the fame import as an obligation binding and obliging among per- 
ſons verſed in. ſtile, of which merchants may be preſumed to be:alto- 
gether ignorant. If Mr Livingston, had wrote from London to his 
brother-in-Jaw to pay ſuch a debt for him, or to make a gift in his name 
to any relation, and at the ſame time, aſſured his brother-in-law that 
he would make the money ſo to be advanced good; it is thought, Mr 
Livingston would have been as much bound to repay. the money, as if 
| he had bound and obliged himſelf in way of bond to repay it. And 
although there is no fixed term for the repayment, it will not from 
_ thenee follow, that the party ſo obliged was not debtor at all, and that 
fome time or other imports no time. The plain meaning is, he had a 
diſcretionary power as to the time of ſatisfying the debt he had under- 
taken, but ſatisfy it he muſt ſometime or other, that is, in his lifetime, 
or by ſuch deed executed in his lifetime, as might make it effectual after 
his deceaſe. And the words of the letter, ſome of yours, certainly muſt 
be taken for one or other of Mr Gordon's children; ſo that if the de- 
fender could ſhow that Mr Livingston had made good this ſuperadvance 
to any one of the children, it might operate a diſcharge of the debt; 
but this cannot be qualified. „ Ot 1 75 


De Lords found that Mr Livingſton was nor Bound by his miſſive 
letter, to male good or repeat to Mr Gordon the annuities paid by 
hi father or himſelf over the principal ſum of 200 pound Sterling, 
| and intereſt thereof. 5 Ti 0 
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A charge on a decreet of modification and locality; cannot be ſuſpended but 
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MR Mc<Garroch having obtained a decreet of modification and loca- 

'* lity, whereby there was allocate a certain ſum to him out of the 
lands of Davington, he charged Scor the tenant for payment, who offer- 
red a bill of Menton, craving the ſame might be paſt upon caution 
wirhout conſignation, upon this ground, that the 6th Act 1669, which 
diſcharges the ſuſpenſion of miniſters ſtipends otherwiſe than upon con- 
| 2 8 i no ſignation, 
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ſignat ion, concerns only the caſe where the miniſter has a ſpecial decreet 
for the ſums charged for; conſequently, the Statute does not touch 
charges upon general lettets which may be given at random, but where 
a decreet is taken in an ordinary action, for payment of the ſums charged 
for, which is called in the Statute, a Special Decree r. 


Anſwered: This is not a charge upon general letters, but it is founded 
upon a ſpecial decteet of modification, Oc. whereby a particular ſum is 
; allocate upon particular lands, and the heritors, Oc. are decerned to pay 
5 lle ſum fo allocated; and if this charge could be tuſpended without con- 
|. -  fignation, it is cafy to ſee how miniſters might be diſtracted by pleas, 
EF | before they got payment of their ſtipend : miniſters have now only ali- 
mentary proviſions out of the teinds, and the law has provided, in their 
favour, that ſuſpenſions of their ſtipends ſhould not fo eaſily paſs as in 
1 other caſes, that they may not be withdrawn from their charges by 
5 | unneceſſary law-ſuits for recovering their ſtipends. It is. frivolous. to 
pretend, that by ſpecial decreets in the act of parliament, are meant 
decreets taken upon an ordinary action againſt particular perſons for pay- 
ment of particular ſums: For, though ſuch decreets may be neceſſary, 
| | where the miniſter has nothing to found upon but uſe of payment; 
| yet where he obtains a decreet of locality, that is a ſpecial decreet, upon 
which he can, without neceſſity of an ordinary action, charge the poſſeſ- 
ſors of the grownd; and if it were otherwiſe, he could have little 
benefit from the act, by a decreet of locality, in caſe he were obliged 
to conveen the tenants upon every occaſion in an ordinary action. 
| The Lords paſſed, the bill upon conſignation only. 


[ 


Aliſon and Jean M*Banes contra William Ormiſton. 
Cam perſonal diligence be obtained afier poſſeſſion attained upon an adjudi- 
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HE M Hanes being creditors to Ormiſton, adjudged ſome tenements 
1 belonging to him, upon which they afterwards took out a decreet 
of mails and duties, and recovered ſome ſmall ſums due of the rents of 

theſe tenements. But as there was ftill a conſiderable part of the debt 

not paid, they applied for a horning on the decreet. And for them 

it was pled, That there was nothing to hinder a creditor's uſing all 

the diligences the law has provided, either againſt the perſon or effects 
of his debtor, until he thereby operate his payment; that the matter 

had been carried ſo far by the practice of the court, that ſeparate dili- 

-gences led againſt different ſubjects, whether belonging to the ſame or 

to ſeveral co-debtors, are found intitled to be ranked each for the whole 

debt upon every ſeveral fund, but ſo as the debt ſhall be once drawn 

out of them all; ſo much does the law favour the accumulating dili- 

gences, when the intent is only to draw once payment of a juſt debt: 

ſo that it would ſeem contrary to the genius of the law, to maintain, 
that. becauſe a.creditor had once led an adjudication, by which he was 
| HE | not 


— 
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not able to operate his payment; therefore it ſnall not be now compe- 
tent to him to affect a new ſubject of his debtor's, which he may after- 
wards diſcover, either by adjudication, arreſtment, or any other dili- 
gence. And if that is competent, there does not appear any reaſon 
why. perſonal diligence ſhould not alſo be competent, if that is found 
the propereſt and eaſieſt method of making the debt effectual: Nor 
that it ſhould make any odds whether the adjudger has been in poſſeſ- 
ſion or no, except that, in ſo far as he has been in poſſeſſion, his dili- 
| gence muſt be reſtricted; and, if he does not ſo reſtrict, it will ſurely 
%%% / / th 
As to the ground of doubt ariſing from the act 1672, it is plain 


the caſe where the adjudger is in poſſeſſion by virtue of a ſpecial adjudi- 
cation, by which the lands adjudged muſt amount to the full value of 
the debt and a fifth part more; and it is ſubſequent to this part of the 
Statute, that the general adjudication is introduced, to which there is no 
proviſion annexed againſt the creditors doing other diligence either 
againſt his debtor's perſon or other effects; but the matter is left upon 
the ſame footing as it was by the former law, which does not hinder a 
7. e uſe all manner of diligence until he recover actual payment 
„„ In F 


Te Lords paſſed the bill of Horning, 
MM Banne. 
Ne VV „„ November 6. 1740. 


Thomas M. Neil Merchant there. 
Ir action competent on a bill granted for prohibited goods. 


: 5 


HE ſaid Thomae Wilkie purchaſed from one Patrick Wallace merchant 


in Aberbrothwick, 33 ankers of brandy, which were to be delivered 
to him next day at Hayſtor, and next morning Thomas M. Neil (who was 


the brandy, and deſired that he would allow him to be a partner 
for 13 ankers of the cargo. Wilkie agreed to the propoſal, and in order 
to execute the ſame, he drew a bill on him for the price of the quantity 
(which he conſented to give him) payable to Wallace. M. Neil ac- 
cepted the bill, and gave it to Wilkie, to be delivered to Wallace upon 
receiving the brandy. After this, Viltie went to Hayſton and received 
the brandy, and gave Fallace Mr M. Neil's bill for the price of the 
13 ankers, and his own for the remainder. But in his way home, a 
cuſtomhouſe officer ſeized the whole. ab 


his own bill, but likewiſe for payment of M. Neil's bill, ſince Wiltie had 
lipned the ſame as drawer. , | 


: 15 i W.illie 
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the clauſe for bidding diligence to be uſed by an adjudger, only refers to 
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N. B. There was no Memorial in this caſe, but one for the 


Thomas Wilkie Merchant in Cowpar of Angus, contra 
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preſent at the bargain) came to Viltie, who was then going to receive 
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Mr Wallace the ſeller inſiſted againſt Wilkie for payment, not only of 
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- Trilkie having been obliged to pay . Neils bill to y. allace; and having 8 
got an aſſignation thereto, proceeded to diſcuſs the Aces of 4 
Ke which had been given by; Wallace to M. Neil. 

For the ſuſpender it was pled, That though the bill bore. value re- 
din yet really and truly no value had been paid for it; that the true 
cauſe of granting it, was a promiſe to deliver a certain quantity of 
brandy, which had never been delivered, and that by the act 20. . 4m. 
ii. Geo. I. All bargaius with reſpect to an unlawful ſubject of commerce 
or prohibited goods, ſuch as brandy, though not expreſsly annulled. was 
=: virtually ſo. Aid as Willie has acknowledged, that the cauſe of the 
_— bill Was run brandy to be delivered to the ſuſpender, which he might 
5 waves notwithſtanding his bargain, had it been offered to him, its 

being ſeized by a cuſtomhouſe officer cannot vary the caſe. M*Nej] 
was never concerned in the bargain with Mr M allace the ori inal pro- 
prietor of the brandy, but was to receive 2 certain quantity of it; and 
ſeeing it was not pony [the riſk ought, before delivery, to fall on 
Wilkie the ſeller. © See Sg SO: 2 maß n e 1. 34. 9 1. F. 
de contra Empt. 1 . | 
© Anſavered, That ee to Walkie for his: own and his ſoſpender $ 
= accompt, at his deſire, was delivery to bimſelf? that as he was admitted 
1 to a ſhare of the bargain with Wilkie, he muſt run the ſame riſk. If 
indeed the charger had ſold him the brandy upon an advanced price, 
more than had been agreed for with Wullace, it might juſtly have been 
1 ſaid, that before the brandy was delivered to the ſuſpender, the goods 
3 | | behoved to periſh to #/3lkie:: But that was not the caſe; the ſuſpender 
. was witneſs to the whole of the bargain with V allace, deſired next day 
| 


to have a ſhare in it, and intruſted J/ilkie with the receiving the goods 

for both their accounts. It is impoſſible therefore to imagine that 

Milkie could undertake the riſk and expence of tranſporting the ſuſpen- 

der's ſhare of it, when he was not to get a farthing by it. And that 

| after the brandy was delivered, the property of the ſuſpender's part was 

| as much his, as. that of the reſt was Willies: So that when the whole 

E. periſhed. or was loſt, each ng mult be loſt to its Proper owner. See 
| Numb. 40. Home's Deciſ. 

The Statute does not concern this kale; for the penalties thereby | im- 
5 poſed upon the buyers or ſellers, in favours of the one againſt the other, 
| if he ceaſed to take the advantage, cannot apply, where one for his own 

aa and another's behoof, gets a bargain of brandy, or any ſuch run-goods, 
delivered to him. For to be ſure, one of the partners cannot ſeize in 
prejudice of the other, or ſubject the other more than himſelf to any 


nardſhip, as the hazard muft be common where the Tet Wal 
3s ſo. | 


The Land. found. 18 Was ſaſfrient 8 ia: the charger and 
| ſuſpender were partners in the bargain as to the brandy purchaſt 
| i AW Wallace, and found that the delivery by Wallace to Wilkie, 
| W a equal 10 the delivery 10 MN eil; and N repelled the 
| 5 . of fu Ne ion. 
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Sir Robert Pringle contra Robert Biggar. 


In a reduction of a bill on the act of the gth of 9. Ann, it is competent to 


prove by the winner or his truſtee, that the ſame was granted for money loft 
at game, even againſt onerous aſſigney op. . 


81 R Robert being creditor to Mr John Alves, uſed arreſtment in the 
hands of Mr Biggar, who was debtor to Mr Alver in ſeveral bills, which 
were taken in the name of Mr Gilbert Pringle, as truſtee for Mr Alves; 
and, in a forthcoming raiſed thereon. by Sir Robert, Mr Biggar repeated 
a reduction of the bills upon the act 9. Ann. cap. 14. and offered to 
prove by Meſſ. Alves and Pringles oaths, that the bills were granted for 
money won at game. | ö - 1 85 


Anſwered for Sir Robert, That it was 2 maxim in law, That the oath 


of the cedent was not competent in prejudice of an onerous aſſigney, 
whether legal or voluntary, and as the ſtatute had introduced no altera- 
tion from the common rules of law in this particular, they behoved to 


apply to the preſent caſe. The ſtatute annuls bills, bonds, Oc. grant- 
ed for money won af play. It likewiſe enacts, That where a party 
loſes. at game and pays, he ſhall have action of repetition within three 


months, and that the party woning money at game, ſhall be obliged to 
anſwer upon oath,. with reſpect thereto ; but it no where ſays that ſuch 
oath ſhall be probative againſt. third parties, the onerous creditors of 
the winners of ſuch money; ſee Neiljon's Abridgment, p. 893. Vero. 
Gaming. Cornelius Neilſon againſt Bruce. 5 


Replied, That the nullity in the ſecurity granted for money won at 


game was general, affecting all perſons whatſoever, who had or might 
come to have intereſt therein, and was indeed a vitium reale in ſuch ſe- 
curities, introduced by ſtatute, with a non obſtante as to all laws and cu- 


ſtoms in the contrary thereto. As to the mean of proof, by the oath 


of the winner at game, the words of the third clauſe of the act, decla- 
ring it competent, are general, as well as the nullity itſelf, and the ſaid 
_ clauſe, tho? the winner or original creditor in the bills were not a party 
to the ſuit, they might be compellable to anſwer upon oath, whether 


or not the ſum in queſtion was won at game, which muſt hold 


ſtronger in this caſe, where the winner at game, and his truſtee, are the 
only parties called, or-that properly fell to be called in this proceſs of re- 
duction. If it were true, that no more was neceſſary for avoiding the 
effect of the ſaid clauſe, than for a gameſter when he is ſued upon the 
act, to get a creditor of his to arreſt in the purſuer's hands, and plead, 
that the gameſter, or his truſtee's oath could not be taken, it is obvious, 


according to that explanation, the clauſe could be of no effect, ſeeing 


ſuch a remedy could never be wanting; ſee July 1735, Gillon, February 


1731, Pringle. . | „ 
Duplied, The rules of law are not to be altered upon imaginary in- 
conveniencies, witliout ſtatute; and as it is directed only againſt the 
winner, without ſpeaking of onerous aſſignees, they are intitled to _ 
ff = the 
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the common benefit of law : but there is really no inconyenience in the 
_ caſe; for if the loſer be minded to take the advantage of the ſtatute a- 


thereof; and when the matter is rendered litigious, he will have the he. 
he is not diſpoſed to take that benefit againſt the winner, but would 


why he ſhould have right to ſuch an option; for even after he has paid 


Neo CLVII. ö : | S: _ 7 November 7. | 1741. s 


in which, after enum 


to them. Item, to the repreſentatives of the deceaſed Robert Colvill, the 
ſum of, Sc. And the diſpoſition further recites, That the creditors, in 
whoſe favours the ſame was granted, had condeſcended to accept of | 


likewiſe contained a precept upon which ſeiſin was taken. 


on which an adjudication had been led, appeared and claimed to be 


I 


gainſt the winner, he has no more to do, but bring his ad ion in terms 
nefit of the winner's oath in prejudice of any onerous aſſigney, and if 
take the advantage againſt an onherous aſſigney, there is no good reaſon 
to the onerous aſſigney, {till he has his action againſt tne winner. 
ME The Lord: found, That the reaſon of asd that the: bills in queſli 


VvVere granted for money loſt at play, was probable by the oath of Gi. 
bert Pringle and John Alves, or either of them. 
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Competition betwixt Blzckwood of Pitreavie, and the Re- 
preſentatives of Robert Colvill and Andrew Ruſſell. 


Au Infeftment granted to Repreſentativet of a mas named, wal. 


QTR George Hamilton having right to an heritable bond on the lands 
of Didup, diſponed the ſame (among other funds) to his creditors ; 

erating ſeveral debts due to particular creditors, 
he adds, Item, io repreſentatives of the deceaſed 
Andrew Ruſſell merchant in Rotterdam, ſpecifiing the particular ſum due 


their reſpective funds therein ſpecified, for their further, ſecurity in cor- 
roboration of the ſeveral debts due to them, without any preference to 
any of the creditors, but all ro have a joint intereſt therein ; and it 


In the ranking and fale of the lands of Didup, 


Blackwood of Pitreave, who had right to a debt due by Sir George, up: 


ranked for ſo much of the heritable bond adjudged, as was not exhauſt- 
ed by prior valid infeftments; and particularly upon that part of the 
ſubject which was claimed by: the repreſentatives of Colvill and Ruſſel! ; 
to whom he · objected, Thar the infeftment being given imperſonally to 
the repreſentatives of certain people deceaſed, the ſame was aliogether 
invalid and inept, ſeeing it was impoſſible a feudal right could be con- 
{tirured .otherwiſe than to a certain perſon, one or more nominatim, who 
ſhall thereby become the vaſſal to the granter of the infefrmeut, and 
by the law of Scotland, muſt appear in the regiſter of ſeiſins to be veſted 
in ſuch feudal right, ſo as third parties may know from whom they can 
fafely purchaſe or acquire, or whom they ſhall call as defenders in a re-. 
duction and improbation. Now, if the infeftment thus given imper- 
ſonally to repreſentatives, was void and null, it followed, that the 10 
N 1 je 


* 


ject diſponed, in fo far as concerned the predeceſſors of thoſe tepreſenta- 
tives, and which was intended: to be ſecured by this infeftment, did 


truly remain with Sir George Hamilton the granter, who was never effec- 
tually diveſted thereof, until it was taken out of his perſon by Pitreavie's 
diligence, namely, the adjudication of this ſubject, and infeftnient fol- 
lowing thereon ; ſee Craig, tit. de ſaſinis, u. 4. Stair, upon the requiſites 
of a ſaſine, and the deciſion betwixt the Duke of Norfolk and Sir William 
Anſwered, That there is nothing in the feudal law of Scorland, that 
requires, that, in a precept of ſaſine, the perſon intended to be infeft, 
' ſhould be deſigned by his Chriſtian name and ſirname ; that the direct 


contrary is true. For inſtance, a charter granted to one, his heirs aud 


aſſignees, containing a precept of ſaſine, is a good chaiter and precept, 
not only in favours of the vaſſal named in the charter, but alſo in fa- 

vours of his aſſignees, voluntary or legal, independent of the ſtatute 
1693; and therefore Pitreavie's doctrine, that che ſuperior muſt know his 
vaſſal, and that the ſame is not to be left to the judgment of his balllie, 
is contrary to the eſtabliſhed principles of the feudal law. So that the 
_ objection comes to this, that the ſaſine given to the attorney for the re- 


preſentatives, is null, becauſe its given to no particular perſon. As to 


which it was obſerved, that no body ever doubted, there could not be 
a feu without a vaſſal and ſuperior ; but then no law has required, that 
the vaſſal, and much leſs that the creditor, ſhould in the ſaſine be de- 
ſigned by his Chriſtian name and firname, and that ſuch omiſſion ſhould 
infer a nullity, witneſs the caſe of infeftments granted to bodies politic 
and corporate, where there is no perſon infeft by name and ſirname ; 
nor is it any anſwer that the body politic ſuſtinet vicem perſonas ; for 
Mill this proves that the name of the vaſſal is not neceſſary to the vali- 
dity of an infeftment; and that if the vaſſal is ſufficiently deſcribed, ſo 
as he may be known, tho? the particular perſon in the fee does not ap- 
pear from the infeftmenr, it is no nullity ; and therefore, as in the pre- 
{ent caſe, the repreſentatives of Andrew \ Ruſſell, in the moveable bond 
due to him, could be none other than his executors confirmed to him, 


to wit, his own daughters, who were confirmed to him at the date of 


the diſpoſition, and the repreſentatives of Colvill in the bonds due to 
him, ſecluding executors, behoved quoad the principal ſum to be his 
heirs of line, ſerved and retoured, there was no uncertainty as to the 
perſon of the vaſſal. Beſides, there were many infeftments not granted 
to perſons by name and ſirname, ſuch as grants of lands to peers, de- 
ſcribed by their title of Duke, Earl, Oc. The grant of the revenues of 
the religious houſes in Perth, to the poor members of Feſus Chriſt, 
grants to the virgin Mary and the other ſaints, and thoſe to the ſeamen 
of Leith, which has been ſuſtained by the court, | tho? theſe laſt are not 
2 body politic. | 2 5 
Replied, Rights granted to bodies politic, having a nomen juris, and 


perpetual ſucceſſion, are perſons known in law, and the infeftments gi- 


ven to them, or their adminiſtrators in name of the ſociety, are equiva- 
lent to the infeftment given to a particular perſon by name and ſirname: 
And as to the ſocieties not incorporated, Pitreavie is not bound to im- 


pugn their titles; poſſibly ſome of theſe, by long uſage or poſſeſſion, 


may have acquired a right to hold their acquiſitions, but it is believed 
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an infeftment given for the uſe of ſuch ſocieties, would be ill adviſed, 
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if it were not given to certain perſons nominatim for the uſe and behoof 
of ſuch voluntary ſociety, otherwiſe an infeftment given to the free ma- 

ſons of the lodge of Edinburgh or Leſmahago, would conſtitute a valid 

feudal right, without expreſſing the name of the grand maſter for the 
e gg et og; <4 ent 
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J -The Lords ſuſtained the. obje@ion made 10 the ſaſmne following: upon the 
55 diſpoſition granted by. Sir George Hamilton, in Fl far at relates 20 


the repreſentatives of _ |- , Ruſſell, and the repreſentative; of 
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þ WH Iiliam Pringle, upon deathbed, made over certain heritable ſubjects 
to Mary and Marion Pringles, his two daughters, and only child- 
ren, and failing of theſe, in favours of James and Adam'Parkers his ne- 

phews; Marion. the youngeſt daughter died an infant, and Mary the 
eldeſt married the ſaid James Campbell, to whom ſhe conveyed the whole 
ſubjects, (by a poſtnuptial contract), diſponed by her father, and there- 
after died in minority, without iſſue. William Hedderwict, being like- 
wiſe a nephew to William Pringle by his eldeſt ſiſter, and being by his 
-uncle's dearhbed-deed; cut out from a ſhare of the ſucceſſion to him 
upon the failure of his two daughters, brought an action of reduction of 
that deed againſt James and Adam Parkers, as done on deathbed, to his 
hurt and prejudice, and againſt the ſaid James Campbell upon the head 
of minority and leſion. In ſupport whereof, it was pled, That the law 
of deathbed takes place in favours of remoter heirs, as well as thoſe 
that are immediate heirs to the granter, unleſs ſuch deed has been rati- 
_ fied by a perfon having a title to quarrel it; and that, in the preſent 
caſe, there is no {ſuch ratification of the deed in queſtion, as ought to 
exclude this action; ſee 18. chap. 7. H 2. Book of the Reg. Maj. 1 3. chap. 
flat. Will. Craig. 56. H 12. Dieg. 16th July 1672, Margaret Gray, 13th 
July 1722, Sir John Kennedy. It remains then to be conſidered, if 
Mary and Marion Pringles, the daughters of William, ſo far acquieſced in 
and homologated the deed in queſtion as to cxclude the purſuer. As 
to which, Marion died an irfant, and ſo could not do any deed impori- 
ing an acceptance thereof; and as for Mary, the other daughter, ſhe 
never made up any title as heir to her ſiſter, to her intereſt in the ſub- 
jects contained in her father's diſpoſition, and which remains in hereditate 
of Marion at this day; and the acceptance of the deed quarrelled, by 
Mary the eldeſt daughter, appearing only by a poſtnuptial contract of 
marriage, cannot exclude the purſuer from this action, in regard ſhe died 
in minority, during which time, as ſhe could not by any deed of hers 
ſettle any order of ſucceſſion in heritable ſubjects, neither could ſhe ſo 
Far ratify her father's deed as to exclude any perſon who had a lego 
| 5 | | 11146 


1 


title to quarrel the ſame; nay, ſhe could have revocked that ac- 
ceptance, and inſiſted in a reduction of the deed in queſtion, ſince ſhe 
d 


was leaſed thereby, in ſo far as ſubſtitutes were named'by her father to 
her, to the excluſion of her neareſt heirs; much more has the purſuer, 


who is chiefly hurt, a right to inſiſt in the preſent action, now that the 


ſucceſſion is opened to him. | bt as 
Anſwered for James Campbell, That ſuppoſing there had been no deed 


* 


of the neareſt heir, either expreſt or implied, homologat ing and ac- 


cepting of William Pringle's death- bed deed, yer that no action of re- 
duction was competent to a remote heir, when the neareſt and im- 
mediate heir was inſtitute; but as this is not the preſent caſe, it was need- 
leſs ro inſiſt upon it. Further, it was ſaid, that if either Mary or Marion 
Pringles accepted of the diſpoſition: from their father, ſuch acceptance 
excluded all other remote heirs, ſuch as the purſuer, from challenging 
the ſame upon the head of death-bed. 240, That Maribn Pringle's 
ſhare of her father's eſtate, was fully veſted in Mary, by her ſurvivance, 
without neceſſity of a ſervice, in terms of the deed quarrelled. 3:io, 
That it was jus tertii to the purſuer to make this objection; and laſtly, 
that Mary could not revock the acceptance, as the terms of the con- 
tract of marriage were reaſonable, and that it is certain minors may 
enter into marriage- contracts; and that it could not be maintained ſhe 
was leaſed by accepting her father's diſpoſition, and poſſeſſing the ſubjects 
diſponed; which excluded the purſuer from quarreiling the diſpoſition 
on the head of death-bed, and conſequently, trom quarrelling the mar- 
_ riage ſettlement ſhe afterwards made with James Campbell. See July 4. 
4632. November 22. 1664. Margaret M. Gill. %; an 


The Lords found, that the inſtitutes in the diſpoſition quarrelled, who 
were neareſt heirs at the time, having attained poſſeſſion, the ſame is 
not reducible at the inſtance of the purſuer a remoter heir; ana 
therefore found him not intitled to inſiſt in this action of re- 

Auction. | | OST os - 


No CLIR-= ©} | - December 19. 1740. 


Lord Napier, &c. contra Mr Thomas Menzies of Lethem, 


and his Cautioners. 


Cautioners for an executor muſt have credit for debts paid by him before 
confirmation, notwithſtanding he is alſo heir. EE EY, 


LORD Napier, and other creditors of Sir V. illiam Menzies of Glad- 

* ſtanes, brought a proceſs againſt Mr Thomas Menzies, eldeſt fon and 
beir to Sir William, and who was alſo confirmed executor qua neareſt of 
kin to him, and againſt Mr Thomas's cautioners in the ſeveral eiks made 
to the principal confirmed reſtament. 2 


The defence offered for the cautioners was, That Mr Thomas had paid 


many moveable debts due by his father, partly before the ſeveral con- 


1 5 tions, 


— 


lirmations and eiks, and partly after, to ſome whereof he took aſſigna- 
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tions, and as to others diſcharges; by which the ſums in the eiks were 
- exhauſted. 

Anſwered for the purſuers, That by the act 96. Parl. & Ja, Iv. the 

heir has the benefit of diſcuſſion againſt the executor for year and day; 
and after that, he is intitled ro demand caution from the executor, to 
frlelieve him of moveable debts, to the extent of the free moveables ; that 

+. this is the ſole foundation in law for the heir's claim of relief of move. 

Aaäl2ʒ2.nʒzblle debts againſt the executor: That the heir, by making payment of 
| moveable debts due by. the defunct, does not become creditor to the 
defunct, being eadem perſona with him, and thereby liable to his debts 
of whatever kind, and by payment, he diſcharges a debt due by himſelf; 
but as he does not contract with the defunct, nor becomes his creditor, | 
ſo neither is he a proper creditor upon the defunct's moveable eſtate; and 
from hence it is, that he has not the privileges competent to the other 
creditors of the defunct, e. g. a creditor of the defunct's may purſue a 
vicious intromitter, and he will be liable iu ſolidum for payment of his 
debt, though far exceeding the extent of the intromiſſion, yet an heir 
who has paid his predeceſſors moveable debts, will have only action in 
© - valorem of the intromiſſion. Again, the heir's relief againſt the execu- 
tor is confined to the free gear, neither can he compete with the de- 
funct's moveable creditors; for while there are moveable: debts out- 
n. there can be no free moveables, and therefore no relief to the | 
heir; which ariſes not ſingly from this conſideration, that the heir, as 
ſuch, is himſelf liable to the moveable debts, bur, becauſe he is no credi- 
tor of the defunct's, nor has any claim of relief upon the moveables, 
except in as far as they exceed the moveable .debts ; ſo that while there 
are moveable debts unſatisfied, he is not creditor upon the executry. It 
is indeed a different caſe where the heir is a proper creditor of the de- 
ſunct's; for in ſuch a caſe, whether he confirms upon his title as creditor, 
or qua neareſt of kin, it may be argued, that his confirmation is a proper 
— and will give him preference in competition with the other 
_ «= creditors to the ſubjects confirmed, however he may be perſonally liable 
as heir to pay their debts; but as his claim of relief is no debt due to 
him by the defunct, and where there are no free moveables, is no claim 
at all, it is therefore, with ſubmiſſion, impoſſible that he can plead this 
luignt of relief in competition with, and much leſs in excluſion of the 
dͥ̃aefunct's creditors. Which doctrine, as it applies to the debts paid by 
Mr Menzies before the ſeveral, confirmations and eiks, it holds 4 fortiori 
with reſpect to the debts paid by the heir after the confirmation; for 
however a confirmation may be available to the executor quoad the debts 
ſtandiug in his perſon at the date of the confirmation, yet as to after 
acquiſitions, he can plead no compenfation, or to exhauſt the invenrary 
thereby ; it is not in the executors power, by private tranſactions with 
the defuncts creditors, to alter their preference, but each creditor 1s 

preferable according to the diligence done by himſelf. See Stair, tt. 
Exccut. F 76. F 

Replied for the cautioners, That they having become bound for Mr 
"Menzics as executor confirmed, upon the faith of his being creditor to 
the defun& in 'moveable debts, to the extent of the ſums eiked to the 
principal teſtament, and he being creditor for the debts he had paid for 
the defunct, the inventary is thereby exhauſted, ar leaſt, ſo far a8 '® 
_Procure an exoneration to the cautioners. It! is true, the executor 5 

| likes! 


— 


teſtament is exhau 


1 „ 


likewiſe heir, and, in that character, liable to the whole debts of the 
defunct; and i air 16 cannot plead againſt any of them, that the 


ed by debts already paid, ſo as to avoid judgment 
againſt him as heir. But the cautioners in the confirmation have no 
concern with him as heir, but only as executor confirmed; and therefore, 
if the teſtament is exhauſted, and would be found ſo, in caſe the execu- 
tor had not been heir, the cautioners muſt go free. It cannot be 
doubted, but in the common caſe, if an executor, though confirmed as 
neareſt of kin, is creditor to the defunct the time of ſuch confirmation, 
in ſums equal to the ſubjects confirmed, he will have retention or compen- 
ſation upon account of thoſe ſums, and be thereon preferable to all the 
other creditors of the defunct who did not cite him within ſix months 
of the defunQ's death. See Stair, tit. Execut. & 73 and 76. In the pre- 
ſent caſe, Mr Menzies the executor muſt be conſidered intirely abſtracted 
from his being heir, and, in ſuch view, it cannot be doubted the teſta- 


ment would be exhauſted by the debts of the defunct, to which he had 


either right by aſſignation, or paid and taken diſcharges of the ſame 


before confirmation; and conſequently, whatever might be the opera- 


tion of law in a queſtion with the executor himſelf, who is liable in the 
other character as heir, the cautioners muſt be intitled to the defence, 
to which he would be intitled, were he merely executor confirmed. 
The law has provided, moſt juſtly, that an executor ſhould not be exo- 
nered otherwiſe than by payments upon decreets, to avoid colluſion be- 
twixt the executor and certain of the favourite creditors, and that it 
might not be in the power of the executor to prefer one creditor to 
another. But where the payments are made before the confirmation, 
there is no ground for the ſuppoſition of colluſion ; for as theſe creditors 
10 whom ſuch payments are made, might have confirmed themſelves 
executors-creditors, and thereby have preferred themſelves to the other 


creditors; ſo the payments made to them by the perſon who afterwards 


confirms, ſtates him in their place. According to the purſuer's argu- 
ment, cautioners for an executor who is likewiſe heir to a defunct, would 


be univerſally: liable to all the defunQ's debts, though ten times more 


than the value of the ſubjects confirmed; and as the executor could ne- 


ver plead an exoneration from any of thoſe debts, ſo neither could his 


cautioners; which would be abſurd. An heir, no doubt, has relief againſt 


the executor, as to the moveable debts due by the defunct, and paid by 
him; and he can only plead this relief againſt the free executory, and 


not in competition with the creditors of the defunct. But that cannot 
touch the preſent caſe; for, though the heir had paid ſuch moveable 


_ debts upon law-full ſentences, his relief would not be competent againſt 


the executory in a queſtion with any of the defunct's creditors : But as 
ſuch payments would infalliably exhauſt the teſtament, as the heir was 
likewiſe executor confirmed, and be available to the cautioners in the 
confirmation; ſo muſt the payments made by him before confirmation 
exhauſt the teſtament, and ſo exoner the cautioners. See Spotſwood, tit. 


Exccutor, p. 114. and January 26. 1628. Aldie. 


The Lords found that the cautioners in the eib of Sir William's teſta- 


ment, ought to have credit for ſuch debts as were paid by Mr Thomas 


Menzies before confirmation, and of which debts he took aſſignations 


and diſcharges ; and that notwithſtanding Mr Thomas Menzies he 
_ executor was alſo heir. 


No Cl X. 
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Competition, Auna Hamilton and her Husband, with 
ä— e > 6 21-4010! 


Bond of proviſion to younger children, whether alterable or not. 
H AMILTON of Weſtburn, granted an heritable bond for 5009 
242 merks to his only daughter ma Hamilton, alterable at pleaſure, 

and in which ſhe was infeft ; thereafter, he diſponed his eſtate of Veſl. 
burn, &c. to Gabriel Hamilton his eldeſt ſon, reſerving to himſelf only 
the liferent of the half thereof; but, of the ſame date with the diſpoſi- 
tion, he took a bond from his ſon, wherein he obliged him to relieve his 
father of his debts, conform to a liſt, and likewiſe to pay the younger 

Children an L. 1000 Sterling, by the proportions and diviſions therein 

mentioned, viz. to Auna booo merks, and to each of the younger 
Children, the ſum therein ſpecified, in full contentation and ſatisfaction of 
All former proviſions made by his father to them, and all executry, 
portion-matural, Jegitim, or others, provided that the half of the portion 
of the child deceaſing before the term of payment, ſhould return to the 
granter, and the other half be divided amongſt the ſurviving children. 
Some years thereafter, he made a teſtament, whereby he varied the 
proportion due to Anna by her brother's bond, leaving her only the 
liferent of 20co merks, apd the fee thereof to ſuch of her children as 
ſhould attain the age of. majority, or be married. Upon Weſtburr's 
«death, Auna brought a proceſs againſt her brother Gabriel for the 
*6000 merks contained in the bond to her, who being uncertain whether 
he ſhould pay the L. 1000 Sterling, conform to the proportions in 
his own: bond, or according to his father's reſtament, raiſed a multiple- 
poinding, whereupon there enſued a competition betwixt Anna and the 
younger children. _ UVV „ 
For Ama, it was pled, That bonds of proviſion granted by a father 
to his children, and not delivered by him, nor regiſtered, may be can- 
celled, or otherwiſe altered by him at his pleaſure, becauſe he himſelf is 
the debtor and granter, and the obligation upon him is not compleated, 
but by deliyery to the creditor, or to ſome other in the creditor's name; 
but where the obligation is taken from a third party directly to the 
children, or any other perſon in their name, the obligation is compleat, 
inducing a debt upon the granter, and a ground of credit to the party 
in whoſe favour the bond is conceived, which cannot be reſolved by any 
other perſon but the creditor, unleſs it contains a proviſion or condition 
in gremio, that it ſhall be alterable at pleaſure, which is an uſual clauſe 
When any ſuch thing is intended, and muſt ſurely have occurred in the 
preſent caſe, if the father had not reſolved, that the diſpoſition in fa- 
vours of the eldeſt fon, and his bond to the younger children which was 
part of the ſame tranſaction, ſhould, to the extent of the proviſions, 
have been the ultimate ſertlement of his means and eſtate. This dond 
therefore, put into the father's hands, without any condition or quality, 
that it ſhould be in his power to alter the ſame, às to the extent of the 
e 8 | childrens 


, 2 f % f 
, 
a * * - 8 o 
GN 0 \ : [ „ 6 KEE ] 
| g 2 R 2 5 * 


| « childrens provifions muſt be conſidered in his hands as cuſtodiar for His 
children, and in the ſame caſe; as if he had taken a bond in the name of 
any third party, and cauſed the perſon aſſign the ſame in favour of the 
children, - but which bond and aſſignation the father ſtill retained ; as 
was determined, 20. November 1667, Hobel Trotter. . 
For Claud, and the younger ſons of Veſtburn, it was obſerved, That, 
by the law of nature and right reaſon, there is lodged in the father a 
power of diviſion of his effects amongſt his children, according to what 
he thinks each of them deſerves; and a father is never preſumed either 
to have reſtricted, or entirely paſſed from his power, too often neceſſary 
to keep children in their duty. In the next place, the younger child- 
ren were no parties-contractors to this obligation; and therefore they 
can plead no jus qudeſitum in virtue of the obligation which was granted 
by the ſon at the deſire of the father: It cannot be alledged, That the 
ſon intended it as a gift to his younger brothers and ſiſter; it is rather to 
be conſidered as a price given by the ſon to the father for the eſtate then 
diſponed to him. So that the bond is truly the father's effects, and there 
is; no ground to believe he ever intended to depart from his patria pote- 
la, ſo far as to give up his power of dividing his younger childrens provi- 
ſions as he: ſhould afterwards judge moſt. proper, or that he deſigned to 
make their condition better, or tie up his hands with reſpect to them, 
more than if he had kept his whole eſtate to himſelf, and execute a bond 
of proviſion in their favours, without delivering it to them, or any for 
their behoof. Beſides, it is plain, from the whole tranſaction, that the 
proviſions were always conſidered as granted by the father; for 10, 
The term of. payment is the-firſt term after his deceaſe. 2do, T here is 
a clauſe expreſsly declaring, that the ſame ſhould be in full ſatisfaction 
of all former proviſions made by the father. 3:0, As the father thought 
he might incline to give proviſions to his younger children during his 
own life, he takes the ſon obliged to pay the proviſions, either in 
whole or in part, at any term he ſhould think proper to demand it; and 
altho' there is no power of alteration reſerved in the obligation, yet, as 
it falls to be conſidered as a bond of proviſion granted by the father, a 
power of alteration is virtually implied therein; ſee 6th July 1717, Roſs, 
December 19. 1739, Ruſſel TI ne, 4 
Anſwered for Auna, That when parties contract, if there be any ar- 
ticle in favours of a third party, eſt jus quaeſitum tertio, which cannot be 
recalled by both contractors; but the third party may compel either of 
them to exhibit the contract, and thereupon the party obliged may be 
be compelled to perform, and whatever might be the father's after- in- 
clinations in this caſe, he could never have compelled the ſon to give 
him a bond in any other terms than what he had already given him at 
the time of ſettling his eſtate. By the conception of the bond, the half 
of the portion of the deceaſing was to accreſce to the eldeſt ſon debt- 
or in the bond; the fathei could not have compelled the ſon to diſ- 
charge the benefit of this clauſe; and if he could not alter the bond wich 
regard to his eldeſt ſon, the granter, it is not eaſy te diſcover upon 
what ground of law he could alter it with reſpect to the younger . child- 
ren, eſpecially by a deed on deathbed, in form of a teſtament ; as our 
cuſtom extends the law of deathbed to relicts or bairns, for their legit- 
Un and portion natural, and this bond being taken in lieu thereof, re- 
: | "2D 3 © | ſerving, 
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rung no power of akeration, cannot validly be altered A eſa 
ene * a father within A few days of kisdeath, | 0. * 


4 15 Lord. Fund, Tt bar in reſp theme: 4s 10 power contained i in the 
forts obligation to the Jather 10. alter, rhat he could not alter or vary 
the proportions ſettled Ey-rhat-obligation ; and therefore preferred Anna 
10 the ſaid 6000 merks,. &c; ; but found the ' ſame 10 be in full ſatis 
"0 of any ſormer bond of; Fr oiſion granted by the father to ber, and 
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No CLXI. Euden die. 


Dog contra te er. 


f iii to à teſting i ee that the perſons who 27 withe s Were: * 10! 1 
10 oe wee vin the hh of ut wf. 8 fa . 0 


N the day- bock of interlocutors, I find Lbrd Bee reported the 
following objection to the teſting clauſe of an aſſignation. The | 
5 clauſe run thus; In witneſs whereof, I have ſubſcribed their: preſents with 
my hand, written by Mr David Lyon commiſſar of Brechin, the firſt day 
of Dereniber 1706 yeats; William: Gray precentor in the church of Bre- 
chin, William Hall merchant in Brechin, and the ſaid Mr David Lyon, 
4 figned Magdalen Livingiton, William Gray witneſs, William Hall witneſs, 
David Lyon witneſs. It was objected as a nullity, that the perſons who | 
ſign witneſſes were not ſaid to be witneſs in the body of the e but 
witneſs only adjected to their W cnyrxea 5 


The Lords repelled the objection. 


— 


No CLXII. „ | ; _ | January: 24 1746. 
MN eil contra Campbell 

Ohetion 70 4 hill, that it bore amualrent tefire the date. | 

7 Find in the day-book of interlocutors, that, on report of Lord Kilker- 


ran, the Lords-ſuſtained the objection to a bill, that it ſtipulate an- 
| nualrent 17 days before the ante. | 


| Ohjedtion to 4 Lil with penalty conform 70 law. 


"Hd of the Tame date, The Lords found, on: report of Lord: 1 hut 
Clerk, That a bill was good, tho' it bore a clauſe with penalty conform in 

law, becauſe by:law, there was no penalty due. 
No CLXIIL 
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Stewart contra Hop. 


| If competent ro prove by witneſſes, that a bill was accepted for money Joſt at 


game againſt an onerous indorſee. 


I N the queſtion betwixt theſe parties, the Lords found, That it was 


: accepted for money loſt at game, againſt-an indorſee for an onerous 
cauſe, who was not privy to the wrong. h 


| 3p February 2. 1741. 
, _Margaret-Moubray contra Agnes Simpſon. 


Tan executor is bound to communicate an eaſe obtained from a cretitor of the 


 «defund,* to the neareſt f kin confirmed executor ad omiſſa, Ox. 


brought a proceſs of compr, ' reckoning, and payment, againſt Agnes 


Simpſon his relict, who was decerned and confirmed executrix to him 


upon her contract of marriage. 


The defence offered: for | the reliqt was, That David Moubray her hu- 
ſband, was indebted, the time of his death, to Lord Primroſe, in a bond 
for above L. 3000 Scott, which ſhe having paid, and procured an aſſig- 


nation thereto, ſne ought to have credit for the ſame. 


Aiſwered for the purſuer, That the defender having obtained an eaſe 
from Lord Primroſe, ſhe muſt communicate it to the purſuer, becauſe 
ſhe (the relict) was decerned executor the time of the tranſaction, 
whereby ſhe became a truſtee for behoof of all concerned, it being an 
undoubted principle in our law, That truſtees are bound to communicate 
eaſes; witneſs the caſe of tutors and curators, or truſtees for majors; and 


it cannot be doubted, that executors are held as truſtees for behoof of 


the ſeveral parties concerned. It is on that foundation that an execu- 


tor confirmed cannot fafely pay a creditor without a decreet, becauſe 
that would be an abuſe of an office of truſt; it being a power too high 
for a truſtee to prefer one creditor to another: And indeed, ſhould an 
executor be found not obliged to communicate eaſes, then perſons cho- 
ſen to that office on account of their activity and ſkill, and who, for 
their trouble, are intitled by law to a third of the deads part, would 
have a notable opportunity of practiſing their dexterity, to the utter diſ- 
appointment of the defunct's laudable intentions, and the manifeſt diſ- 
advantage of the neareſt of kin ; conform to which it has been decided, 


Jaw. See likewiſe act 14. Parl. 22. Ja. VI. | 
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24 / ao po Moubray being decerned executrix ad omi ſſa, &cc. a8 neareſt | 
of kin to her deceaſed brother David Moabray tenant in Primroſe, 
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December 16. 1710, Sir James Eiphingston, December 1725, Aikenhcad of 
Replied, 
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"Replied, That both from the general principles of law, and particular 
circumſtances of this caſe, the relict cannot be conſidered to have acted 
: as A truſtee,” but: tanquum quilibet; for the tranſaction paſſed entirely be- 
: twixt Lord Primroſe and , herſelf; no other party interveened, or had 
any intereſt in it; neither was it, the deſign or meaning of my Lord, ar 
. reli&t, to profit any third party: My Lord's view was to have his mo- 
trouble, and even a chance of loſing a part, he therefore thoſe rather 
to give down ſomewhat, thar he might have the reſt certain from the 
| perſon to whom he gave down: And as this was my | ord's intention, 
ſo the relict's was ſuitable thereto; ſhe ran a conſiderable riſk. The ſub- 
Ie of the executry was uncertain and precarious ; molt of it corn 
ſtanding on the ground; it was a great queſtion whether it would an- 
ſſuwer her whole debt and Lord Primroſe's too; and therefore, it' would 
have been the height of folly. in her, to have paid my Lord his whole 
debt, and taken her chance of the uncertain product of the executry; 
to compenſate this hazard, the abatement was given her. Put the caſe 
the corn had periſhed, or greatly ſunk in its value, ſurely the purſuer 
would not have been obliged to have indemnified the relict of the bar- 
ED gain ſhe made with Lord Primroſe; and if ſne would not have ſhared 
the: loſs, there is no reaſon ſhe ſhould be admitted to any {hare of the 
gain; nay, the defender was not even executor at the time of the tran- 
ſaction, for, althö' it was true ſhe was decerned preceeding that period, 
yet nothing followed on that decerniture; the ſame was dropt, and 
it was not till after the tranſaction that the decerniture was pronounced 
upon which the relict's confirmation proceeds. And as the had made 
up no title at the time of the tranſaction, ſhe cannot be underſtood to 
be a truſtee; but even ſuppoſing the confirmation had proceeded on the 
firſt decerniture, yet, till confirmation, it is certain ſhe was no executrix, 
and therefore no truſtee. She could not have ſought payment from the 
debtors of the defunct, ſeeing it is the confirmation alone that gives the 
right of intromiſſion with the defunct's effects; the decerniture veſts no- 
thing till the confirmation; for the decerniture is nothing elſe in the 
caſe of a neareſt of kin, but a declaratory judgment, that the mover of 
the edict is neareſt of kin, and may be let in to intromit with the de- 
funct's eſſects, upon giving up inventary, and finding caution; it is not 
a paſſive title; and it is frequently deſerted, and never made ule of.; 
juſt ſo in the caſe of a creditor, it is nothing elſe but a declaratory judg- 
ment, that the mover is creditor to the defunct by the grounds of debts 
produced, and may be confirmed for payment of his debt; but never 
any body imagined that ſuch decernicures veſted any right or truſt in 
the movers of the edits © + 1 9 1 05 
Duplied for the purſuer. That an executor decerned, and afterwards 
confirming, is equally liable to account for his acts and deeds relative to 
the defunct's effects before confirmation as after it: The confirmation 
muſt be drawn back to the date of the decerniture, or rather to the 
date of the ſerving the edict; nay, to the firſt moment that a perſon 
began to intromit with the defunct's effects, that perſon having after- 
wards confirmed; and in this caſe the avidow intromitted ſoon after her 
huſband's death. It may be true, that, after the tranſaction, the widow 
got herſelf of new decerned executrix; but the reaſon of that was, be- 
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1 cauſe my Lord Primroſe had formerly been decerned executor qua credi- 
L | tor: 
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vote But be went no further, having aſſigned his claim to the widow, 


| and ſhe took out a new decerniture, in order to be confirmed executrix- 
 cedirgx upon the defun@'s bond to Primroſe, and aſſigned by his Lord- 


vious the widow! Was acting all along upon the plan of confirming as 


Ws * : ; | | — | : 
exccutrix;/:and if this ſhould be liſtened To, it is plain, a door would be 
opened to numbers of contrivances for defeating 
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Dye Lords remitted to the Commiſſavies, 
u be vb:iged to communicate the eaſes to the neureſt of kin. 
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1738, belonged wh 


For the heir, it was pled, That the poſſeſſions of the tenants, 


being graſs-rooms, the legal terms, as well as the conventional, were 
Martinmas and Whitſunday ; and that the defunct, having died before 
Whitſunday, tho? after the Martinmas, the rent payable for theſe poſ- 
ſeſſions from Whitſunday 1737 to Whitſunday 1738, fell to be divided 
between his heir and executor; and that the heir had right to the rent 
due at Whitſunday 1738. In ſupport thereof, it was obſerved, That 
the law and practice of Scotland had eſtabliſhed certain legal terms, 
which are always made the rule of determining queſtions of this kind 
betwixt fiars.and 'Iferenters, n executors, and that without 
regard to the conventional terms; and therefore, the heir grounds his 
claim, not upon the Martinmaſs and Whitſunday, being the conven- 
tional terms, but upon their being, as he conceives, the legal ones. In 
corn rooms, the term of Whitſunday is always conſidered as the firſt, 
and Martinmas as the laſt legal term: So that the ſurviving one, or 
both of theſe gives right to the whole, or half the rent of that crop. 
In eſtabliſhing theſe legal terms, the law has had regard both to the time 
of the renant's entry, which in ſuch, is generally known to be at Mar- 


tinmas, and can never be ſooner to the corn- grounds, than the ſepara- 


tion of the former crop; and therefore has made the firſt term at a half 
year's diſtance from the entry, and to the ſecond at a full year's di- 
N my. 4 A 5 1 ſtance; 
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miſſavies, with this inſtructiun, that the re- 
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ſtance; and likewiſe to this, that by Whitſunday, the lands are ful 


ſown, and at Martinmas fully reaped, and all that year's proſit fully 
got, From the above rule, it is conſequenrial, that the entry, as to 
graſe rooms, is always at Whitſunday: And therefore, the nebt term 
of Mart inmas, falls to be conſidered as the firſt legal term of that year, 
and the Whitſunday following as the laſt, Which is moſt agreeable. to 
reaſon ; becauſe otherwiſe, that is, if Whitſunday: was to be conſidered 
As che firſt legal term, it would ſuppoſe a half year's rent to be, by law, 
due by the tenant, at, or even before his actual entry, which, for the 
moſt part, is not till after the term. In fhort, in corn-rooms, the full 
| profits of the crop are got by Martinmias ; whereas, in graſs-rooms, 2 
continual benefit ariſes to the tenant from Whitſunday to Whitſunday; 
Bs in corn-rooms, the poſſeſſion of the o!d tenant is determined, and that 
of the new one, commences at Martinmas ; whereas, in graſs-rooms, 
the contrary holds; and therefore, not only is the difference between 
theſe rooms manifeſt, but likewiſe it is evident, that, by the ſame rules 
by which Whitſunday and Martinmas are made the legal terms in corn- 
rooms, Martinmas a Whitſunday. ought to be theſe, with reſpect to 
- . graſs ones. What further aids the heir's plea, is, That in houſe-mails 
(to which the caſe of graſs-rooms has a much nearer reſemblance than 
to corn-lands)-the terms of Whitſunday and Martinmas have never been 
. conſidered as the legal ones; but the legal term for the firſt half-year's 
rent is underſt66d to be Martinmas after the tenant's entry t6 the houſe, 
and the ſecond term is the N theteafter; the feaſon of which 
is obvious, viz. That there, as in the preſent Caſe, the rent is under- 
ſtood to be payable for the poſſeſſion from Whitſunday to Whitſunday: 
And therefore, 'tke ſurviving the term of entry, is "never undetſtobd to 
give right either to the whole of half-year's tent; But the legal retm 
of each half-yeaf's" tent is underſtcod to be that which is immediardly 
ſubſequent to: that half- years poffefſion ; for till then no rent can be 
faid to be due: And the caſe is the fattle in graſs- rooms, the rent is 
paid for a continued poſſeſſion from Whitſunday to Whitſunday ; and 
there is no reaſon 'to ſuppoſe diem cedere of any half-year's rent, until 
that half-yeaf's 'poſſeMion is expire. 
Tor the execùtrix it was pled, That rhe diviſion of fents bet wirt an 
Heir and execuror, Gr. depends upon poſitive law, and is not to be de- 
termined by any rule of natural equity; and therefore it is, that, almoſt 
in every country, the rule varies; "and it cantior be faid, thar the one 
rule is more equitable or juſt than the other: If the rule is once fixed, 
rhe greateſt equity lies in obſerving it; becauſe, it is preſumed, that 
parties know ir, and make their ſetflements upon the ſuppoſition of the 
rule of law ; fo that; ig fuck a daelkiön, it 5 in vaio o felort to ile 
principles of law, or the reaſons affighed by the doctors, a can give 
uo aid in a queſtion of fact, viz. What is, the rule eftabtifficd by the 
law of Scotland? It is true, there is no ſtatute ſertling'this mattef, but, by 
cuſtom, it is firmily eſtabliſhed, that, with reſpect to all lands, there 
are two legal ternis, Whitſunday aud Matrtinmas: That if the heritor 
or liferenter ſurvive the firſt, their executor | hath right to the half of 
rhat ears rent; and if they furvive Martinihas, to the whole; char i 
makes no differenee What be the conventional terms of payment, and 
that the rule is general, withour diſtinctioll, betwixt e corn- 
rooms or mills; as appeats from Sir Geo. M*Kenzic, ib. 2. tit. 9. $ ult. 
5516 = K 5 a Stair, 
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Stair, tit. Executry, 8 57. 21ft February 163 5, Laird of Veſt-Nitbet, 


2oth Fuly 1671, Guthrie, and a late caſe berwixt Sir William Fohnſlou 
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Baut ſuppoſing the door were till open for an inquiry into the reaſon 
of fixing the legal terms in corn-rooms, it could not be admitted, that 


che reaſon is that afſigned by the heir; for it is known, that, in corn- 


rooms, the tenant enters to the houſes and yards at Whitſunday, before 
he begins to labour, and removes again at Whitſunday before his crop 
is ripe; and yet, after he is a year in poſſeſſion, only half a year's rent 
is due by him to the heritor, who dying after Whitſunday, tranſmits 
Hut half a year's rent to his exe cu... 5 
I is true, the Roman law made but one legal term in a corn- room, 
namely, when the fruits were fully reaped; but ours has proceeded on 
different maxims, if It has divided the rents of the year into two 
terms; and 2dly, It has cc 
thing; and therefore, in whatever year the crop is reaped, the two 
terms of Whitſunday and Martinmas of that year, are the legal terms 
Without reſpe& to the tenant's entry or conventional terms: And there- 
fore, as in corn- rooms, the tenant entering at Whitſanday, reaps no 
crop till Martinmas in the year following; therefore, the Whitſanday 
and Martinmas of the following year, are the legal terms: And in the 
Ame manner, in graſs-rooms, . tenant entering at Whitſunday, reaps 
his crop of graſs between and Martinmas the ſame years; and therefore, 
Whitſunday and Martinmas in the year of his entry, are the legal terms. 
And as to the argument from houſe-mails, as they yield profits quo- 
4idie, by the Roman law, they were due from day to day; but, in our 
aw, as there are two legal terms, fo, as there is no crop, the tenant 
entering at Whitſunday, the firſt legal term is Martinmas, and the ſe- 
cond Whitfunday thereafter : Such is our cuſtom, and therefore, it ought 
to be followed in houſe rents, upon the fame principle that Whitſunday 


and Martinmas are the legal terms in land-rents. 
Te Lords fund, That the defun#®, baving outlived Martinmas 1737, 
| | his .executors were intitled to that whole year's rent; and therefore, 
that Aliſon Pringle har right as executrix confirmed to her Father, 10 
the halfeyear's rent that was payable at Whitſunday 1738. 
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Baſſr Paterſon contra Paterſon of Drygrange, &c: 


J. Legacies fall by | the Legatar's predeceafing the Teſtator, even tho? there ir 
., annexed 6 gone clauſe, and to their heirs and executors. 2. If. the jus 


accreſcendi zdkes place amongſt thoſe to whom any thing is left equally and 


_ Proport ion Y? 


T HE deceaſed Alexander Paterſon, Cordiner in Potter-row, made a 
_* teſtamentary-deed, in which he aſſigned and diſponed to Robert 
Paterſon of Drygrange, and James Shiels brewer in Portsburgh, all his 

1 25 | | money 


as conſidered the year and the crop as the ſame 
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to his heirs, without returning after his death te the heirs of the teſta- 
tor, and that ſuch adjection is altogether: ſuperfluous. . 


- 


Anſeercd fos the purſuer,, That altho' the objection is true in gene 


81 


ral, yet, in this particular calc, the words of the ſettlement ſhow, that 


the teſtator had been led, ex dilectu perſonarum, to make a more exten- 
ſive nomination, by calling his brother, and his brothers heirs and exe- 
cutors, who were properly his own heirs and executors, as ſubſtitutes to 


the legacy, and as long as any perſon remains to whom ſuch deſcription 
would anſwer, the right to the legacy behoved to veſt in him: That it 
was quite immaterial whether the legatec's heirs or executors are called 


in the beginning of the deed, or if ſuch addition be made immediately 
after the nomination of the legatee ;. if they are at all called within the 


four corners of the ſettlement, there is a right veſted in them, which 
mbſt ſubſiſt, were they in a queſtion with the heirs, much lefs the t- 


ſees of the diſponers. Nay, it would have occaſioned a very unneceſlary 


repetition of ſtile to have called the heirs of the | ſeveral legatees after 
any other manner; and whatever was the doctrine of the civil law upon 
rhis point, it is certain, that, by our law, heirs and executors are tech- 
nical words of a legal and known ſignffication; and that muſt give 2 
fight to whoever are included under that deſcription.” © q 
; aka: $ i 


* 


K 77 1 „ 
In the next e it was objected for the truſtees, That, as to the le- 
gacy of the houſehold- pleniſfüng. and made-work to Charles and Beſſie 


Pater ſons equally and proportionally, betwixt them; That if Charles. in. 


tereſt be fallen by his death, the purſuer's claim for the whole depends 
upon the the queſtion, Whether the jus accreſcendi takes place among 
legarars that are conjuncti verbis tantum?: 1 5 thi at it does 17 is laid 
doun by, Vert. tit. De legaris, No. G.. 


5 
4 £ 3 wt of Fi 


were, That the common opinion, is for 5 purſuer, bamdy, 
8 where a particular ſubject is left in different proportions, there” the 


7 right of accretion ought to take place; becauſe, concurſiam tantum partes 
adhy, That even with reſpect to the furrüture, the pur ſuer is 


faciem. 


called to a ſucceſſion, by a general ſubltirurion of chem as bes echt er 
een Charles 0 inſtitute in the legacy. 85 5 1112 0 355 5 9 575 4) oth 


it WITT Z15 7 


3 The 7 uit 7 * ben Paterſon the * gane, e . 11 


li SEX Alexander the te elator, the legacy lift to the aid Charles, did thereby 
vue : fall and that e purſuer Beſſie Paterſon, as executrix qua neareſt 
f kin decerned to the ſaid Charles, had md title to the legacy F '@ '1000 

51a r 4 merkt; nor 0 the. balf- of the defunt?'s r houſebold-plemifhing and mads- 


wur, legated is tbe ſaid Charles; and further found, That the ſaid 


ED 1 F the bouſehold-pleniſhing legated: o tbe ſaid Charles did me 
| Tate a Na Hcy! 70 = e Beſſie Aae [5 SOOTHE 


cn. 0 + June, 5. 174. 


N Jobs: 2 WK _—_— * Ma Seſty 8 Peu in Orkney, 
e . er Sir James Stewart of Orr, &c. 


Accumolatio a&ionum. Fall 


TSE . Whats beugt A proceſs againſt Sir es &c. e 


him particularly with exerciſing over per by himſelf, his tenants, 
or ſervants, a certain authority and juriſdiction, to which he had na 


right; particularly, 1 0, For claiming a right to enter their poſſeſſions, 
and:for breaking open doors, ſeizing their perſons and goods, confining 
their perſons, and detaining their goods. 240, For employing officers 
called Ranſelmen to ſeize their perſons and goods, 37io, For compelling 
them to labour his ground, and upon their diſobedience, poinding their 
goods. 470, For- compelling their ſervants, without their conſent, to 
leave their maſters, and to ſerve ſuch other perſons as he thinks 


proper. Sto, For aſſuming an authority to ſettle the limits betwixt his 


property and theirs, with variety of other articles. 

 Pled for Sir James, and the other Defenders, That it was againſt the 
principles of law and juſtice, that ſo many purſuers, having no earthly 
connection with one another, ſhould be allowed to aſſociate themſelves, 
and, as it were, to club the ſeveral injuries they pretend to have received 
from one, or more perſons, and by chrom theſe into one libel, to 
rear up ſo vexatious a proſecution. 
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Auf 14 It is true, whats 3 common 1 FE accumulation of 
man actions into one libel, was reprobate, becauſe of the particular 
rn do be obſerved-in-every;aRion,. yet that ſubcility does not obtain 
ien, practice, our rule being, guet articuls; tor .libelli ; witneſs actions 
4 debtors, where an 100 perſons are convechedin the ſame libel, upon 
Uiffkrent madia. Nor is there any rule of law fot diſtinguiſhing betwixt 
the caſe of the purſuers and the deſenders. It is well Known, chat in 
the court of Juſticiary, the ſame pes ſon is accuſed in one libd of a 
variety of crimes; fee the alt of ſederunt, 23d: November 171, and a 
late caſe. inhabltants of the Garongare ag ainſt Bailie Tat. 
_ +1 Refvied, Sir George Nene pions It is a ſpeciality in our = 
rhat net only more —_— may: be purſued. in one ſummons, but that 
many different concluſions may be accumulated in one libel againſt one 
and the ſame perſo A very ſuperfluous obſervation, if it were law, 
- that-ds- many . perſons may purſue as many different actions, as 
they haue grounds of complaint again one or more perſons, eſpecially 
where there is not the ſmalloſt connection either iu perſons or things. 
IE it not a great hardſhip, to be Ailtraded at one and the ſame time, 
witch fach à multiplicity of different actions, all of them [thrown into 
- one ſummons? How: Is it poſſible al epare counſel upon ſuch a variety 
of different points! The pare och of the court of Jufticiary,. aſſords no 
argument; for. there the King's advocate, is, Repei being. the pro- 
ſecutor, ad vindickam publicam ; and even there, if the crimes are ſo 
many, that they. cannot be eaſily concluded in one ee it is uſual 
for me court to divide che trial. OY S | 


7 . Lords ; found this action not competent. at the 3 5 = many pur- 
es FS.3 


— * * i 
1 +4 1 
. Ld 


but. allowed the proceſi to proceed at the inſtance. of any one of 
thent: and, ordained oy ae d the en 40 i their e- 
lection. 8 
And, upon a reclaiming. petition and anſwers, The | Ps * 
with this qualification, that where one or more Perſons complain of the 
 ethe ſame \ act, or atts of oppreſſion, whereby he or N were Fected, 
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| Anvaltants be the York 222 CONE contra Mr Wil. 
liam ee, Tackiman of the e of Cockenzie and 
an, 


4 zac ai is not dona 50 repair donagt octhfioned: 2 any extrardinar ac- 
 cident, tho" he oblige *himſelf in the teaſe, to;put the 100 in 2 ur, Kg 
| I then Joe, and ereiver 4 from « certain on that account. 


R Alams Awg baker leaſe of Raſter belongs to IM ſaid 
4 company, on Which there were ſeveral coal and falt-works, Cr. 
| being - for PTR, of the 235 * on this ground, * | 


— 


1 


he had Toffered great damage by the hurricane, which happened on the 
night between the 1 3th and 14th of Jamzary- 1739, and therefore ought 
to be allowed retention of as much of the rent as was neceſſary for re- 
pairing e y ig pon | 
- Anſwered for the chargers, That tho? it may be true, that, by law, a 
tackſman is only tied to ordinary diligence; ſo that, when houſes on a 
farm are deſtroyed by thunder, lightning, or inundations, which could 
not be forſeen; or if forſeen, could not be prevented, the loſs muſt affe& 
the proprietor, and not the tenants ; yet, where paction to the contrary 
upon the tackſman, ſuch pactions ought to be obſerved, eſpecially as in 
ſuch caſes as now under conſideration, where. the queſtion is not upon 
ſuch extraordinary events of thunder, lightning, * occaſioning the 
total deſtruction · of the houſes, but 4 partial damage done to the 
mate, tho not ſo frequently in the ſame degree; and which therefore 
were probably under view of par̃ties:contracters at the time pf entering 
into this leaſe ; ſee l. 15. C2. J. Loc. cond. l. 78, f 3. J. De contra emp. 
Bat, in the preſent caſe, it is not left upon a preſumption; for, by a 
| clauſe in the tack, L. 1 50 Sterling islallowed by the company to the ſu- 
ſpender ſor putting the houſes in repair, upon which account, he is not 
only bound to put them in good repair, but to leave them ſo at the ex- 
piry of the leaſe. And if, by the above clauſe, any hazard at all is un- 
derſtood to be undertaken by the ſuſpender, te be ſure, it muſt be that 
of winter-ſtorms, as being that which world naturally occur to both 
Parties and if this holds true, it will ſeem difficult to define the degree 
and extent of the ſtorms he is to undertake, and ſuch as he left upon 
— — ᷣ p“, ]ꝗꝙ«Ülil .... 
Replied, By the nature of this contract, the tack-duty is the equiva- 
lent for the uſe of the ſubject ſer in tack, and the ſetter, before he can 
exact the tack-· duty, muſt procure the tackſman poſſeſſion, and main- 
tain him in it, 24, It cannot be controverted, that a tackſman ſhould 
not be 4iable for ſuch extraordinary damages as might be occaſioned 
by the late unuſual and extraordinary ſtorm; ſee J. 28. C. de locat. I. 15. 
92. F. De loc. ſo chat, it is plain, unleſs a tackſman did, in expreſs 
terms, undertake to inſure the ſubjects from all damages, by which they 
could be attacked, either in the ordinary way, or by whatever other 
extraordinary accident, then the rule of law muſt take place, that the 
loſs. and damage occaſioned by thoſe accidents muſt fall on the heritor. 
310, From the elauſe in the tack, no ſuch inſurance can be deduced, 
for this being a. hona ide contract, muſt be conſtructed according to the 
-ufual meaning of parties; and as even in caſes of ambiguity, the inter- 
pretation: would go againſt the ſetter, in whoſe power it was /egem con- 
tractui dare, it is plain, the tackſman's obligation can be no further ex- 
tended than to ſuch repairs as ſhould become neceſſary, through the 
common and uſual decay and waſte of the materials; but ſurely, in no 
conſtruction, can it be extended to comprehend an earthquake or hur- 
ricane, with the dike of which, this climate never, or at leaſt rarely, 
Was ever-affeted. e ö 


The Lords found, That The tachſman ought o have. allowance for the ex- 
traordinary damages ſuſtained by the late hurt icane, notwith/landi 45 
5 | F 
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e oblogation to keep, abem in repair \during the currency e the tack ; 
 . "when the tempeſt bappened,. and the extent .of 4he damages... 
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divide his right of ſuperiority without conſent of the vaſfal!! 
_ _ ' Sir Jobn the vaſſal brought a deelarator to have it found and decla- 
red, That the Superior could not, and lad, Thar it has been 
ſally held by our lawyers, as well ancient as modern, that à ſuperiority 
1s indiviſible. It is laid down as a maxim in our feudal law, i non cogitur : 
- vaſſalus, pro uno feudo duas-fidelitetes| fucere; des ib.” 2. lit. 85. 1. Cuja- 
cius 22. tit. Book'1.-De'feutlis,  <Crargy lib. 2. Dieg. 11.4 18. And that 
it aroſe from this principle, that, when heirs-pertioners ſucteed in the 


many caſualities, from the acci 


_ - periors inſtead of one, he muſt be involved in as many queſtions with 
reſpect to thoſe caſualities, as he hath ſuperiors,” when the different e- 


: before he can eſtabliſh a right to his feu. Theſe hardſhips, in many 


the vaſſal may run precepts; but there is no form of proceſs known in 


to enter him. The law indeed in favours of creditors, has given then 
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HE queſtion'berwixt theſe parties reſolved in a, neat point of law 


17 


z 


1 to wit, whether the ſuperior of lands holding blaneh, could ſplit or 


1-Univer- 


heritage of the aneeſtors, ſuperſorities and their *caſualities are not di- 
vided, as the other particulars of the heritage, but the eldeſt portioner 
alone ſucoeeds without any diviſion; for this very reaſon, leſt the condi- 
tion of the vaſſal be rendered worſe, ſhould" the ſuperiority be ſplit a- 
mong ſeveral heirs-portioners. If it were allowed to multiply ſuperi- 
ors, numberleſs inconveniencies- would ariſe. A ſubvaſſal is liable to 

| accidents which befal his immediate ſuperior, 
his death, minority, delinquencies, 'Sc. ' If he is ſubjected to twenty ſu- 


vents fall out; or ſuppoſe this'ſhould not happen, he muſt be at the 
charge of a number of different inſeftments, inſtead of one, when it is 
neceſſary to renew his right, 'or otherwiſe be ſabje&ed to as many pro- 
ceſſes of nonentry ; or, if his ſuperiors ſhould refuſe to enter him, he 
-muſt run precepts againſt every one of them; and if they ſhould happen 
not to be entered themſelves, Os mult purſue declarators againſt them al 


«caſes, might be ſo heavy, that it would be more eligible for the vaſſal 
to give up his feu, than to ſubmit to them. And as a ſuperior car- 
not divide his ſuperiority, neither can a vaſſal voluntarily diſpone his 
ſeu without the ſuperior's conſent, either in whole or in part, ſo as to 

compel the ſuperior to receive the purchaſer as his vaſſal: The heir of 


our law, whereby a ſingular ſucceſſor can directly compel the ſuperior 


a remedy, by appriſing and adjudication, to affect their debtor's eſtate; 
and thereupon, by legal diligence, to proceed againſt the ſuperior to ei- 
ter the creditor faciendo prout de jure; but, from none of the ſtatutes rela- 


. 


Noa 


tive thereto,” can any inconvenieticy ariſe to the ſuperior; but rather an 
advantage, by having an opportunity of taking the land to himſelf at a 

| competentavail, or, in his option, a year's rent for entry of the new vaſ- 

fal; but, if any inconveniency ſhould ariſe to the ſuperior, it is believed, 


that even this bout - gate way of Rating the purchaſers as creditors, ſo as to 
carry on aqjudications, would not avall, 6. g. If a feu- holding, for which 
the vaſſal paid L. 10 of ſeu- duty, ſhould, by divers alienations of . 
 fmall paxcels; be ſplit into 100 parts, fo that each of the vaſſals ſhould 
be only obliged to pay pence for pounds, the ſuperior, upon ſhowing 
cauſe, would net be ohliged to divide the ſuperiority, or the feu-duty at- 
tending upon it, into ſuch ſmall reddends's as would not be worth levy- 
ing; but each of theſe paroels divided at firſt by the voluntary act of the 
vafſal, without conſent of the ſuperior, would be ſubje& in ſolidum to 
the payment of the ſuperior's feu · duty, leaving recourſe of relief to the 
vaſlals paying; againſt the remaining co- vaſſals in the ſame feu. And 
this principle is ſo ſtrongly ingrafted in our conſtitution, that, in the caſe 
where a ſuperiority falls to many ſingular ſucceſſors, by appriſing or other- 
wiſe, the vaſſal needs only take infeftment from the appriſer having the 
greateſt intereſt, at leaſt this doctrine is laid down by Lord Starr, B. 2. 
| Pl for Mr M*Millan, &c. the ſuperior, That anciently when feus 
were underſtood to be granted from the ſole favour of the ſuperior, nei- 
ther the one nor the other could alienate without conſent, as is evident 
from lib. 2. feud. tit. 55. pr. f 1. tho' even then it appears, that in ſome 
caſes feus were diviſible. But ever ſince they became the proper ſub- 
jet of commerce, both ſuperior and vaſſal are conſidered to have very 
different intereſts from what was competent to them by. the ancient feu- 
dal cuſtoms z and therefore, the vaſſal can either {ell or gift, not only 
without, but, contrary to the will of the ſuperior ; and, upon the ſame 
principle, the ſuperior can diſpoſe. of the ſuperiority, without conſent of 
the vaſſal: A vaſſal may alienate the whole or a part, either directly or in- 
directly, upon which the ſuperior muſt grant infeftment, tho? it cannot 
be denied, that it is prejudicial to the ſuperior to receive partial vaſſals in 
the fee; and if this holds, with reſpe& to the vaſſal, it is not eaſy to 
_ diſcover upon what principle the ſame rule ſhould not hold with reſpect to 
the ſuperior, his obligation to the vaſſal not, being ſtronger than the 
counter- obligation of the vaſſal to him: The ſuperior is underſtood to 
have feued out his lands at a lower rate, in reſpect of the reſerved ſuperi- 
ority ; and it is known to be the caſe, that even in a blanch-holding, one 
can ſell his lands at a higher rate, than he can feu them out to be holden 
of himſelf blanch : Beſides, as a ſuperiority may be purchaſed for money, 
it is as much the ſuperior's eſtate, as the feu is the vaſſal's, and as the vaſ- 
fal may multiply vaſſals, why ſhould not the ſame thing be allowed to the 
ſuperior,” To illuſtrate this, put the caſe, that the ſuperiors whole eſtate 
conſiſts in a ſuperiority, yielding yearly L. 1000 per annum, that he 
contracts L. 500 of debt; and that the creditors bring an adjudication, will 
it be ſaid, - that ſuch a creditor is not under the regulations of the ſtatute 
1672, that he muſt not bring a ſpecial adjudication in terms of the ſta- 
tute? may not the debtor, complying without the rules of that act, fave 
the reſt of his eſtate from being Subbed, and will not ſuch ſpecial adjudi- 
cation expire and evict the part of the ſuperiority adjudged ? The ſtatute 
makes no diſtinction, whether the debtor's eſtate conſiſts in ſuperiority BY 
4 C lands 
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debter, whether y or ſuperiority, which, upon the purſuer's plan ii 
5 imptacticable- | Ba. in the caſe of adjudgers within year 72 
who 65 the vaſſais or, as the ſtatute. has put them upon the ſame 


the purſuer, yet quoad 


ways puts the ſuperior to more trouble in levying his V+: . Fer 


5 94 Gun of F Pine contra Alexander Abercrombie of 7 


Ine this . of re the diftiiders infifted * a ages 


allowing any proof by witneſſes, until the chequer was cloſed by a cer- 
tification; that the defender behoved to take terms to produce, unleſs he 


could exclude the purſuer's title by written documents: That no proof by 
witneſſes of any ſort could be . till the production was cloſed : 
That no act of litiſconteſtation could be pronounced, until the produc- 
nuary 1709, Finzian, Sh Fuly 1738, Ainſlie. 
Or authors eſtates, and in that view it is reaſonable. But, on the other hand, 


-any accidental defects that might be in them, however equitable and juſt 
their title was; therefore, it has always been held a good defence againſt 


FR 1 282 ] 


chafer- offers, the act 1691 directs the eſtate to be divided amongſt the 
 adjndgers" without diſtinction what kind of an eſtate belonged to the 


footing. In the next e the | defender's right is a ſuperiority quoad 
the prince, the immediate perior, his right is a 

right of property, a feu. Now, if the purſuer's doctrine holds, where * 
are many intermediate ſuperiors, there can be no partial alienation by 
any of 3 adjudication could go aga againſt . them in terms of the 
. 167; that — could only refer to the vaſſal intitled to the 
natural ien of the lands. And, with reſpect to any inconveniency | 
that may ariſe from the multiplying charters and ſeiſins, the law does not 
regard that, when the relief is not augmented; no more than in the caſe 
where the vaffal divides his feu amongſt many different hands, which al- 
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e, 1 ee 
| Inprobation. 5 0 
againſt witneſſes, for proving their own and their authors immemorial 


poſſeſſion of the eſtate. _ . 
- Anſwered for the purſuer, That che form of the altion excluded the 


tion was cloſed ; ſee 19th January 1672, Eatt of Rucenſterry, 21ſt Je- 

Replied, The law allows this proces to trythe rights to their predeceflors 
the law has ſecured propeietors againſt the unneceffary propaling the tiles 
to their eſtates, and the giving an opportunity to prying people to diſcover 


this proceſs, and againſt all further production, if the defender inſtructed 

an abſolute right of property in the eſtate. 2do, A charter and ſeiſ) - 

with 40 years N is a ſufficient R to any eſtate in Scotland; 5 
i 


. „ 
this were not true, no body could be ſecure from propaling the titles to 
their eſtate, to any perſon whoſe predeceſſors, at whatever diſtance of 
time, were poſſeſſed of the eſtate. 43770, The defenders cannot diſcover, 
upon what ground this pretended form of proceſs is founded: The pro- 
 cels itſelf is not grounded on any ſtatute that has given it this form, and 
as it muſt. be allowed a good defence againſt producing their titles, that 
the eſtate is their property, they muſt be allowed the opportunity of pro- 
ving the ſame; for that a defence ſhould be good, and yet the party not 


allowed to prove it, ſeems to be a contradi&tion. | 


Te Lords allowed the defenders to prove their poſſeſſion for 40 years 


. | 4 


Ne CLXRI, VVV 
Hamilton of Redhouſe contra James Haliburton, Bailie-De- 
pute of the Abbey of Holyroodhouſe, &c. 


| Priviledge of the Abbey. | 


DED HOUSE having retired to the Abbey, information was exhi- 
& bited to the Bailie, by ſome of his. creditors, ſetting forth, that he 
bad money in his pockets, but that he refuſed to pay any of his debts 
with it; and that he had ſaid he was reſolved to fly out of Sotland with 
it; therefore craving warrant to apprehend and ſearch Redbouſe, and to 
take what money ſhould be found in his 


rant to bring Redbouſe before him for examination, granted the deſire of 
the creditors petition againſt Redhouſe, who had not been. booked in the 


Bailie's books, and which warrant, having been accordingly execute, 


and L. 5. Sterling taken from him, he, to redreſs theſe grieyeances, 
brought a proceſs againſt the Bailie, &c. for damages, in which, 


De Lords | d, That, in conſideration of ihe att of the Abbey-court in 
Ihe year 1697, and practice agreeable thereto, of putting captions in 


the. Abbey to grant bis concurrence complained of, for putting the cap- 
tion in execution. And fountl, That, in conſideration of the ſigned infor- 
mation, exhibited to the defender Haliburton, by the other defenders, 


Zo ſeize and ſearch the purſuer, 


take w pockets from him, the Bailie ac- 
cordingly, without requiring an oath, of the informers, or granting a war- 


1 
— — — 
5 — — — — _ _ K x 
X X " - x 5 1 a - 3 S 
. - q g 2 — r A r 
8 D 7 — J 8 RC. 25 k 5 7 — *. I 3 a ae - — ® wy 5 
- « — 1 2 r r . 7 — 3 — 7 — 2 2 9 oe 3 Ee +. - Fat #X IEA e : 
Des. — a 7 2 * . Sg. TS a * 8 3 ß Wi eg 2 ee ot * Mo at to DL oo Bras — 
ag f ng . ⅛—v,ß—%ß— Pie Þo ad, 22 he 3 . ͤ . ˙ m Din OR OSIRIS —— —— SO 5 OMe En KI 
. ä 2 £ 6»ẽVB > hea 2 FF : 3 — — 
% ” - 25 — — 8 — 5 = : * 5 « "8 
2-3 Mes — . - 6 _ " 


— 2 3 2 
pts 12 tt He rn 
= De — r . 
* 2 3 936 og — 
. ee WS 
” Se og * — 3 
— — . r — —— 
a 2 r 4 
— — — — = - — _ — 
— A 
27S Ep 238 2. ED - * SS. S . 8 


execution againſt perſons not booked, it was lawful for the Bailie of 
that it was lawful for Haliburton 20 grant the warrant complained of, 
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Does. the furniſhings to an 1 1 an 8 furniſted't to. "the fin 


compt, 

| and, u 
crect, FIT 

ed by furniſhings to his repreſentative ; the only queſtion that remains, is, 


ditors; it is plain, that a deficiency of the fund of payment falling to the 
heir, cannot prevent currency. The caſe is the fame in both, an heir ot 


| Could not object to a proef by witneſſes, on account of the erney, lo 


the continuance of furniſhing, even to an univerſal — of a de- 


were made, muſt Know both that the goods were furniſhed, and that 
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» 507 eee . Keniiely Sieve bs PEAT, with the 
Creditors of. the. decealed Fasel M Dougal of Crichen, - 


Koa, prefers Pri in a votes among} the en, ed fors. 


TR Kennety 'broaght a procels 88 the Sheriff * Eulberg pain 
Mr Carle 2 Advocate, for payment of an apothecary's ac- 
N to his  decenlled facher, Patrick abet l of. 


Rid 


Crichen, and to few: a ſhare of his lands vid moveadles. To which the 
other creditors renewed the objection of preſcription. - 
' Anſwered, That it could not be denied, that a ineechave 15 ren s, 
or any other accompt of the like kind, forvi hed to a defunct, is continu- 


Whether it alters the caſe, that the heir or executor is oy liable to a be 
mited effect, viz. to the extent of the inventaries onl⸗ ? 

As to Which, it was obſerved; That there could be no difference ; ; FI 
if the continuance of the accompt in the perſon's own right, is ſufficient to 
fave-it againſt preſcription, even in a queſtion with prior competing cre- 


executor is underſtood to be eadem perſona with the defunct; and there- 
fore, where the funds do not anſwer, it can be no objection to the cu- 
rency of the account, and thereupon to the admiſſion of a proof by wit- 
neſſes, more than where the funds belonging to the original debtor falls 
ſhort in payment to his creditors; and that, as perſonal creditors cannot 
plead otherwiſe than in the right of their debtor; and ſince the debtor 


neither can they. 
Replied for the other craditon. of Cricten, That they ond not admit 


funct, keeps the accompt with the defunct current, ſo as to ſave it from 
the-preſeription upon the act 1379. and that it would be a very great 
-hardſhip, if it were ſo conſtructed, the act ſays, « The creditor ſhall 
„have no action, except he either prove by writ, or by oath of his 
party. Whereby it is certainly meant an oath of verity, for an oatl 
of knowledge can never be meant: The perſon to whom the furniſhings 


they 


Ne LAH. 


| 
; 
: 
[ 
/ 


TT 88 } 


| they were not paid, which is a proper oath of verity ; but his repreſen- 


tative, tho? it may conſiſt with his knowledge, that the goods were 
furniſhed (which is in ſo far ſwearing to the verity), yet, when he 
ſwears that they were not paid, that is no other than an oath of opi- 
nion or credulity, ſo that it is impoſſible to connect the accompt of the 
defunct, and the accompt of the repreſentatives, as one accompt cur- 
rent in the ſenſe of this law. If it were otherwiſe, numberleſs inconve- 
niencies would enſue: a man has perhaps paid his accompts, and dies 
ſuddenly ; but his repreſentatives continues to be furniſhed from the 
fame perſon, and dies, perhaps at the diſtance of a dozen of years, his 


heir may be purſued within three years from the laſt article of his ac- 
compt, which is perhaps the day of his death, for the accompt of 
the remote predeceſſor.” This ſurely. was never the deſign of the 


law : All our negative preſcriptions operate as ſo. many preſumed 


_ diſcharges; and it is for that reaſon, that the law allows this defence to 
be taken off by oath of party; that is, by the oaths of ſuch parties as 
can be able, and therefore are obliged to ſwear from their proper 


knowledge to this negative, which takes off the preſumption, viz. that 
the debt is not paid. ee on yer! as. <5 


As te the currency of the accompt, it is hard to aſſign a period 
when a man's accompt cloſes, if it does not cloſe by his death; an heir, 
it is true, is, by fiction eadem perſona, &c. but it would be carrying the 


fiction a great deal too far, to make furniſhings to the heir, be deemed 
furniſhings to the defunct; when a man dies, his creditors ceaſe to fol- 


low his faith; neither do they follow the faith of his ſucceſſor for prior 
contractions; for theſe the law will force him to anſwer, whether he 


will or not: and as to furniſhings to himſelf, there muſt be a new accompr 


inſtituted, becauſe there is a new faith followed. Further, no man fur- 


niſhes to another, becauſe he has a. title to repreſent his predeceſſor ; for 
the creditor” cannot know, whether he will chuſe to repreſent by actual 


addition, or imixtion, or not, But ſuppoſing Mr Kennedy's doctrine true, 


it will never hold in the caſe of partial paſſive titles, ſubjecting the re- 
preſentatives only in valorem; and the reaſon is, becauſe the rule heres eſt 


 eadem, &. only applies to the caſe of univerſal ſucceſſions. 


The Lond ſuſtained the objettion of preſcr iption. | 


ONE : une 23. 1741. 
* June 23. 174 


Procurator - Fiſcal of the Juſtice of Peace for the Shire of 


— F aſt Lothian contra James Seaton, CC. 


Juriſdifion of Juſtices of the Peace with reſpect ro the demoliſhing Pidgeon- 


houſes. 15 


5 mint yy ess na pos e ER a | CI ROBES TO — — — 

T HIS fiſcal brought an action upon the 19th act, 22d Parl. Ja. VI. 
before the ſaid Juſtices of the Peace, againſt ſeveral perſons, where- 
in he inſiſted they ſnould be ordained to demoliſh their dovecoats, in 


_ Teſpe&t they were not intitled by law to keep them; which proceſs, he 


afterwards advocate. 
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Objedted for the ids That the fiſcal, who has his commiſſion 
from the juſtices, has no title to proſecute any actions, bur ſuch as 
were competent to be judged by the juſtices of peace themſelves: 
For though ſome actions may be competent before the juſtice of 
peace court, where the fiſcal cannot be the pufſuer, yet it mult be true, 
that the fiſcal can pur ſue no action where the juſtices caunot Judge; his 
powers are derived from them, aud conſequentiy cannot intitle him to 
proſecute any thing which may not be brought before that court in the 
fiſt inſtance 3 fee the acts 1617, 166, and at N incitlod, AS 
anent the Commiſſioners and Juſtices of the Peace, 

Anſwered, Tho' this caſe is not ex preſsly mienicncd in rhe inſtruc. 
tions to the juſtices ; yet, from the nature of the thing, it a 
-plainly to be ſubject to their; juriſdiction, the act upon which this proſe. 
_ .cution is founded, is a public 1 law, concerning che policy of the coun- 
try ; and as the juſtices juriſdiction extends to all matters relating to 
He policy 6f the — it whule be unreaſonable to limit their powers 
in che preſent queſtion. , Their] ion, in common with moſt- other 
judges, is determined by cuſtom, as mach as by expreſs Natures; and there- 
fore, where caſes ſimilar to thoſe 1 laid down in their iuſtructions 
occur, no good reaſon can be aſſigned why thoſe ſhould not be ſubject 
to their determination. Their powen extend ro encroachments on the 
high- roads, deſtroyers of red filh in forbidden times,” tranſgreſſions in 
9 of muir- burn, and to ſuch as uſe the privilege of hunting without 
being duly qualified. Neither is this a queſtion of property. The houſe 
in Sch, are comained.. is, no doubt, a ſubject of property, 
and may very aptly be called an keticable right; but then, the privi- 
lege of employing that 1% e or ts ee | 
to 10 public law, never was called ſuch. 
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N. CLAXIV. HOPS e Jun 3. 1741. 
Aut ew Hunter of Lc ny contra E Izabeth and Margare 


H unters. 


dali. 


JN the _ of DIO of expi of the legal of inte adjudica- 
tions, purſued at the inſtance of Tau againſt the Geſehden it 
Was 2 That the ſpecial charge, whereon one of them was found- 
ed, is blank in the lands, and nenen null, the defenders father 
not being infeft at the time. 

Anſwered, That altho' the defenders in that adjudication, were only 
in a ſtate of apparency the time of leading thereof; yet, as he was af- 
cerwards infcft in the lands of Greenan, « one of the chree 8 adjud- 


ged, 


Ro 


4 


| ped, his polterior infeftment muſt accreſce, and validate the adjudication 
25 to that parcel. _ ) by Fore” 
| Replied, Thar an adjudication only taking the right out of the perſon 
of their father, ſuch as he had it at the time of the adjudication, 
which, in this caſe, was none at all but a mere right of apparency: His 
poſterior infeftment can never accreſoe, no more than an adjudication 


could be made to carry aneftate purchaſed after the date thereof; ſee. 
 rtth January 1699, Dinas obſerved by Fomntainhell, . 

-* Duptied for the purſuer, The fimile, tho? juſt, does not apply: For 
here the lands of Grrenan were n part of the heritage that belonged to 
the common debtor, and which fell under his right of apparency to his 
father 3 and it being inſtructed that he was inſeft in theſe lands, though 
after the date of the adjudication, ſuch infefrment muſt accreſce to the 
adjudger. Aud as to the objection, that the lands are not filled up in 
the ſpecial charge, it is believed he cannot be in a worſe fituation, than 
if no ſach charge had been produced, the decreet narrating it to be 
produced, and fo a complete diligence by itſelf, and the purſuer is not 
obliged, poſt rantum temporit, to produce the letters of ſpecial charge. 


| The Lords futained the mllity, in fo far as 15 void the adjudication as 
50 the accumulations and expiry of the legal, referving to be beard, 


— 


N CLAXV. e IT 1 855 x Ju 10. 1741. 


Audrew Forbes Merchant in Rotterdam contra Abel 


IG | Fonnereau, 
© Tndorfation, how far property is thereby transferred. 


THE ſaid Andrew Forbes had frequent intercourſe and dealings with 
1 his Brother Aexander Forbes merchant in London, in the way of 
their buſineſs, and as Andrew's buſineſs made it neceſſary for him to 
have a correſpondent in London, to anſwer the draughts he had occaſion 
to make from time to time on account of his being in advance for his 
employers: So he was in uſe of drawing or indorſing, to his brother 
Alexander, the bills of his Scots employers, and making draughts on 

| him, payable to ſuch other perſons as he had occaſion to be debtor to 
in the way of his buſineſs. Alexander died in my 1740; and, in pur- 
ſuance of the way of dealing betwixt the two brothers, Andrew had in- 
dorſed to Alexander bills to a pretty conſiderable extent, ſome of which 
he had recovered payment of, but conſiderable part of them were out- 
_ ſtanding the time of his death. They generally bore to be drawn or in- 
dorſed to Alexander, for value in accompt with Andrew; others ſimply 
for value. Andrew drew on his brother Alexander for ſums equivalent 
to the bills he had remitted to him, the balance on either ſide coming 
pretty near. All theſe draughts Alexander accepted, and conſiderable 
part of them were duly paid; but A ander dying, and leaving his af- 
fairs in confuſion, great part of Andrew's draughts on his brother ex- 
ander, were returned back on Andrew, which occaſioned a conſiderable 
balance to come out on Ahdrew's Side. Abel Fonnereau being creditor 
| | tk to 
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up in inventary thoſe Scott bills which were drawn and indorſ by 
Andrew. Whereupon Andrew raiſed a proceſs for having it declared, 


ment has been recovered by Abel Fonnercau. And the queſtion berwixe 
the parties was, Whether theſe bills drawa or indorſed by Andrew, pay- 
able to his brother, and bearing generally to be. for value in ac 
did remain the property of Andrew, notwithſtanding of Alexand, 
riginally payable or indorſed to Mexander, and his after accepting of 
equivalent draughts by Andrew to his creditors, they became abſolutely 
the property. of Alexander, though, in the event, ſome of Alexander's ac- 
ceptances to Andrew had not been p aii 
Pied for the purſuet, That tho' the indorſation of bills purchaſed for 


to transfer the property, as is the common caſe amongſt perſons reſiding 
correſpondent here, by indorſements for value in accompt, ſuch indorſe- 


theſe bills: That he is but a hand, employed by the merchant abroad, 


become liable to the indorſer for the equivalent ſums; which is mani- 
courſe of their correſpondence, and former accompt, as balanced and 
his own property, but as the property of his brother Andrew ; ſee th 


and George Ainſlie. Therefore, taking it for granted, that the property 
of theſe bills were not transferred co Alexander, it is inconceivable how 


0 
#; 
8 


own reimburſement, the property of the bills, ſo long as they were un- 
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to Mlexander, obtained himſelf confirmed executor-creditor, and gave 


That the property of thoſe bills till remained with him, and they. oughe 
either to be delivered up, or the money made forthcoming, where pay. 


compr, 
5 28.2 
* ha- 


3 


ving accepted draughts for equivalent ſums? Or if by their being o- 


value, or where the intendment of ſuch indorſation appears to have been 


in the fame country, the ſimple indorſation may have the effect to veſt 
the property of ſuch bills in the indorſee; yet, in tranſactions of this 


nature, betwixt a merchant abroad, tranſmitting bills to his factor or 


ments can never have the effect to transfer the property; becauſe, in 
ſuch caſe, it is undeniably evident from the res geſta, and particularly 
from thoſe words, value in accompt, that the indorſee is no purchaſer of 


to receive the money, for which he was to be accountable ; ſo that, 
however ſuch bills were thereby nominally veſted in the factor or correſ- 
pondent, whereby he might be enabled to uplift the money, or diſcharge 
the bills for the behoof of his conſtituent ; yet ſo long as the money was 

not received, and the bills themſelves outſtanding, they continued to be 
the property of the indorſer, upon his riſk and account. If the ſimple 
indorſation under theſe circumſtances, did eo 7p/5 transfer the property 
of the bills, the indorſee would, from the moment of ſuch indorſation, 


feſtly too abſurd to be maintained, more eſpecially, that, from the 
ſtated in Alexander's books, it appears, he did not conſider theſe bills as 


June 1669, Street ; and the late caſe betwixt Mr Alexander Arbuthnot 


Alexander's accepting the bills, which his brother Andrew drew upon 
him a few days before his death, ſhould, as it were, by the force of ma- 
gic, from that moment, transfer to Alexander the property of the bills in 
queſtion, when theſe very bills were forthwith proteſted for not pay- 
ment, and returned upon fudreu, who was thereby put under a neceſ- 
ſity to retire and pay his own draughts. Nay, it may be doubted, 
ſuppoſing Alexander had actually paid thoſe bills which his brother drew 
upon him, if thereby the property of the bills in queſtion would have 
been abſolutely transferred to Alexander; becauſe, however he might 
have been intitled to have applied the proceeds of the Scors bills for his 


yew 


A 


| paid, muſt Rill have remained with drew, and if any of the debtors 
Fad failed, he, and not Alexander, muſt have ſuſtained the loss. | 


ö 


Peu for the defender, That he had no occaſion to argue, how far an 


indorſation, bearing value to accompt, and where the indorſee is to ac- 
count ito the: inderſet for the ſum in the: bill when, recovered} whether 
that would ſtate the property of. the bill in the indorſce, which, perhaps 
is not ſo clear a point; but what he inſiſts upon is, that Andrew having 
drawn or indorſed bills to him, and afterwards having made draughts on 
him for equivalent ſums, that, from the time Alexander accepted of the 


draughts-on- him;. he became full proprietor of thoſe bills which had been. 


or indorſed by, his brother payable to Him. For even ſuppoſing, 
as:the purſuer ſtates it, that theſe indorſations had been to Alexander only 
as factor, and that the deſign was to recover the money, and be account- 


drawn. or indorſed by, his. brother payable to Him. 


able for it to his conſtituent; yet, whenever Andrew came to draw upon 
Alexander for an equivalent ſum; the accepting of that draught was an 
accounting to Azdrew for the effects he had in his hands: He ceaſed 


then to be debtor to: Andrew, and became debtor to the party to whom 


Andrew's draughts were made payable ; conſequently as the onerous cauſe 
of his. 1 effects of Andrew, he had then in his. hands, 
became abſolutely his own. property. If a contrary doctrine were true, 
this manifeſt abſurdity would: follow, the factor would be bound to make 


furthcoming the effects that had been put into his hands; he would ſtand 


abſolutely: bound to his employer's creditors, and, for his reimburſement, 


would. only. have. a See paſſs preference on theſe very ſubjects, in contem- 
ati 


plation, and. for ſatisfaction of which, he had accepted the draughts. 


Perkiaps: Alexander was not obliged to accept of the draughts on him ;' 


for, until ſuch time as he had recovered payment of the bills indorſed to 


him, he had ſtrictly no value of his brother's in his hands. But, if he 


did a 
him before payment; and thoſe bills which he formerly held for value in 
accompt, he now had for a juft and onerous cauſe, conſequently were as 
much his property as. bills could be of any other onerous indorſee. 
Loſily, From the extract of the purſuer's books, it appears he looked up- 


on thoſe bills, as become his brother's property by the indorſation ; for, 


he debits Alexander with all the bills indorſed; gives him credit for 
the whole draughts made by Andrew upon, Alexander, and ſtates the 

lance as ariſing from part of thoſe draughts being returned proteſted, 
not ariſing from Alexanders having failed to account for any of the bills 
indorſed to him: And this the defender thinks is a ſtronger argument 
againſt the purſuer, than any he can draw from the ſtating of the accompts 
by Alexander. SLE 5 | 


| The Lords found Andrew Forbes purſuer, preferable to Abel Fonner- 
eau executor-creditor of the deceaſed Alexander Forbes, with reſpect 

fo the Scots bills made payable to Alexander, or indorſed to him for 
value in accompt, except in ſo far as the executor-creditor ſhall make 
appear that Alexander Forbes, either by payment, or bis accep- 


Andrew. 


4 E No. CLXXVI. 


ccept, it was an accounting, for the ſubject of the bills indorſed to 


— + 


tance of bills drawn on him by his brother Andrew, ſtands creditor to 
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Nite . e Ju 15. 1743. 


Captain Gavin Cleland contra James H amilton Surge on in 
e & c. e 


© Upury: 


G4 VIN CL ELA ND ag a bond to Jem? Rn of Newton. 
for 300 merks, the annualrents of which he paid for many years; 
but de he brought a reduction thereof, on the head of uſury, and 
the ſpecies facti he condeſcended on, was the receiving annualtents before- 
hand, or before it was due: For verifying of which, he produced an 
 holograph diſcharge of annualrents of James Hamilton the creditor, of 
date the 31ſt January 1734, diſcharging all annualrents due on the bond 
till Lambmas thereafter ; and after the creditor's deceaſe, he awakened the 
ſame againſt his executors. 
The defences for the executors were, That the ſpecies of Mury com- 
plained of, was not comprehended in the 28th act, 23d Parl. Ja. VI. 
by which the only cuſtom intended to be reſtrained, was the taking an- 
nualrent at the time of lending the money, which it ſeems was then an 
ordinary practice, and was no doubt very oppreſſive to the debtor, wa 
which ought not to be extended further. Beſides, the term of payme 
mentioned in the act, may be very properly underſtood, only with Nord | 
to the term of payment of the bond itſelf. Further, it is impoſſible to 
ſuppoſe there could be any uſurious intention in the preſent caſe, as the 
profits ariſing to the creditor, from receiving before-hand, 7 merks and 
a half Scots (intereſt of one term) does not exceed three half-pence, for 
the benefit of which no perſon ſhould be ſuppo ſed ſo mad or fooliſh as to 
riſk the forfeiting his debt. Beſides, it is probable, there has been ſome 
miſtake in the date, as it is uſual in the firſt month of a year, to conti- 
nue the number of the year, which is paſt; ſo Wat the W has truly 
been of date 1735. 

Anſwered, The act intended to prevent the Fete of ſtraitned debt- 
ors, by anticipating the payment of annualrents before the ſame fall due; 
whereby, as the debtor wants the uſe of his money to the faid term, fo 
the uſurer, by lending it out, gets in effect more annualrent than was 
pactioned by the bond: And whether it happens at the time of the loan, 

or term of payment of the bond, but before the term of payment of the 
annualrent exacted, is one and the ſame thing in the eye of the law; and 
the defenders miſtake the meaning of the words of the act, diſcharging 
the craving or receiving of annualrents of the ſum lent, until the term of pay- 
ment appointed by the bonds; for it is not the term of payment of the capi- 
tal that the a& ſpeaks of, bat the term of payment of the annualrents. 
And, by the 222d act, Parl. 14. Fa. VI. whether the gain be great of 
ſmall, receivers ſhall be — ufurers. 

As to the obſervation with reſpect to the date, it was anſwered, That 
tho' it may be common in the firſt days- of a uew year, to continue the 
date of the former; yet this rarely happens ſo far down as the very laſt 

day of January; beſides, the particular ſtile of this diſcharge, {hows 
uy that this could not t be the caſe, 
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Alexander - Brown Writer” in 4 en con tra Andrew 
|  Crawfurd of Lochcoat. 


The verity I} a tolograph note may be + proved even 2 20 0 years 15 the dfen 
aer oatb, tho an Heir. | 


bs. of 


f Ames O then of 44 6 delender 8 father, granted a note 
to Mr Jobn Brown the purſuer's father, of date the 5th of Fuly 170, 5 
in theſe terms: Received from Mr John Brown, fifteen pounds S'crling, | 
which I oblige me to repay, as witneſs my hand, &c. Upon this note, 
| Akxander Brown brought a proceſs ene Andrew Crawfurd for pay- 
| mh; + 
At firſt, the defender pled, That the note was null, upon which the pur- 
ſuer offered to prove, by the defender's oath, the ſame was holograph of 
his father ; which he failing to do, was held as confeſſed. 
| - Thereafter the defender pied, That, admitting it to be holograph, it 
was preſcribed, being more than 20 years ſince the ſame was granted. 
Anſwered for the purſuer, That, he offered to prove, by the defender's 
oath, that the ſubſcription was his father's, at leaſt that he had no juſt 
reaſon to deny the ſame. N 
Keplied, The quality of proving the cubſcription by the defender 8 oth. 
in the act 1669, only concerns the caſe where the ſubſcriber of the holo- 
nien writ is purſued, The words of the ſtatute are, © Holograph bonds, 
and ſubſcriptions in compt-books, without witneſſes, not being purſued e 
e for within 20 years ſhall preſcribe, in all time thereafter; except i LE 
« the purſuer offer to prove, by the defender's oath, the verity of the 
e ſaid holograph bond and letters.“ And Sir George M. Kenzie, in his 
obſervations on this act, ſays, That holograph deeds, not purſued on 
within 20 years, are only to be proven by the oath of the ſubſcriber, an 
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| 
authority which muſt have great weight in explaining the act, as it would Fes, 
ſeem he was preſent in that parliament. Beſides, it is obvious, the in- j 9 
tent of the law was to eſtabliſh a preſcription to all ſuch incomplete writs, l 
as, by their nature, were ſuppoſed not to be permanent, and underſtood bid 9 
by the parties contracting, to endure for a ſhort time; ſo that it is ſub- 17 Wy 
- mitted, whether or not the meaning of the words of the ſtatute, to wit, e 
the verity of holograph bonds and letters, do mean the exiſtence of the 1 
debt, or that the ſame is reſting owing, and not to the verity of the writ, 11 
in ſo far as it was a writ: And ſurely it would be altogether unneceſſary to Wl 
refer to a party's oath the verity of a holograph bond, ſeeing that could be Nie. 


done better comparatione literarum, which would be more certain evidence 
than a defender's oath, unleſs he had ſome particular occaſion of know- 
ing the fact. 


It was likewiſe chieckell That neither the debtor nor creditor was de- 
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Duplied, 
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| Duplicd for the pürſuer, That the reaſot wiy the vetity\of\ elogtafhh 
writs after the lap of 20 years muſt be proved by the defender's oath 
= only, in order to ſubject him, is that the proof of a writ's being holo- 
; | Ie graph is difficult and uncertain by compariſon of hand- writing; and to 
. put an end to ſuch uncertainty at ſuch diſtance of time, the law has re. 
a os quired a proof of the verity of the deed by the defender's oath, and! re. 
= jected alb other manner of hey That where the law makes no diſtinc- 
=. tion, neither ought the jüdges jn the Tiſterpretarfon therebf! It mentionz 
= the defender, without limiting to the ſubſcriber; of the writ, conſequently 
it muſt be applied accordingly without diſtinction; more eſpecially, ſince 
it is apparent, that the preſutned reafort of the law militates. in the one 
caſe as well as the other; and fo it was decided in the caſe: betwixt the 
Earl of Dundonald and Grobam of Kilmardinny. . With reſpect to the ob. 
ſervation, that” neither debtor nor ereditor is deſigned in the note, there is 
nothing im it, ' as'the purſiier? got the note from bis mother, who is genes 
. ral diſponce from his father; and therefbre, being found amongſt his fa- 
tttek's papers, who bore the name of the creditor in the note, he muſt be 
Lt taken to'b& erłütor. Neither is there any law that requires the defig- 
nation of debtor or creditor in writs: but when it is offered to be proven, 
| thar this hiv kater bſerition; this otjeRtion muſt be fully rc 
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ade Lords found, That the verity of the writ in queſtion was probable by 
, , ION” > 571 2% ont 35 
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= Competition betwixt the Creditors" of James Lockhart and 
| % 0 l rar ; f 5 , 2s. 


Clauſe in a contra of marriage, Whether importing that the children art 
creditors, or only heirs of proviſion . . 


I Anes Lockbart Tenant in Brunſon, in his contract of marriage with 
Margaret Montgomery his ſecond ſpouſe, provided 2000 mierks to the 
children of that marriage, in the following terms, fcil.“ He contracts 
and provides to himſelf, and ſaid ſpouſe, or longeſt liver, during their 
s life-time, the yearly annualrent of the ſum of 2000 merks, and the fee 
< thereof. to the bairns of the marriage which ſhall happen to be pro- 
J — 8 7 
Upon James s deceaſe, Anna Lockhart, the only child of that mar- 
riage, confirmed-herſelf executor-creditor. to her father, for payment of 
the ſaid 2000 merks; whereupon a competition enſued betwixt her and 
her father's creditors. © . x 


fi 


For the creditors it was urged, That, by the conception of the clauſe, 

Anna Lockbart could only be conſidered as an heir of ptovifion; ſeeing her 

father does not become bound to pay to the children of the matriage 

2000 merks, but only to provide and ſecure the fee of the faid ſum to 

the children of the marriage; ſo it muſt be deemed the ſame, as 1 0 
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„ leeses 1 OD 
had taken a bond to himſelf in liferent, and the children naſcituri in fee; 


in which caſe the children that after exiſted could only take the ſee as 


heirs of proviſion to the father, in whoſe perſon the fee, of neceſſity, 


behoved to be lod d, though it is termed only a liferent, which, as the 
lawyers peak, behooved to be underſtood, uſurfrufu7 cauſalis, in reali- 


ty a fee, though nominally termed a liferent. 240, This proviſion was 
not exigible in the father's lifetime, or whereof the term of payment 
could exiſt in his life: in which caſe alone proviſions to children naſci- 
uri, are regarded in law to create the children that ſupervene proper 
creditors, ſo as to compete with other onerous creditors upon their 


diligence. See the caſe of the Creditors of Eaſter Ogle, 24th January, 


1724, 
For Annu Lockhart" it w h of this'provitio, tn 
could not be conſidered as an heir of proviſion, ſeeing her father does, 


9 2 1 r | 42 * 7 F fu - ö 70 . | S. IH 0 : 
per berba de preſenti, provide the fee of the faid ſum to the bairns of the 
martiage; plainly avoiding the words commonly uſed, heirs ＋ the mar- 
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father in Ot and children naſcituri in fee; but it is anxiouſly pro- 
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creditors, upon the proviſion of 2000 merks. . 
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James Blair of Ardblair contra Helen Hunter, Relict of 
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Ti bt James Blais abe, dd. u ge yur 38s, purchaſe 
lands of Hatton of -Rartery from Patrick Johnſton of Gor moch; and as 


his right thereto was only a gift of forfeiture (which was thereafter re- 


nnd Lock hart it was urged, That, by the words of the proviſion, ſhe 


e fee ſhould be directly in the children, and nothing but 
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ſcinded) Mr Blair did not think himſelf ſafe to rely on Gormochs title to 
to the lands, or his perſonal warrandice, but he obtained real warran- 
dice, for ſecurity of his purchaſe: And accordingly Gormoch diſpones to 
Mr Blair the lands of Hatton, &c. as for the principal, and the Mains 
of Gormoch, &c. and that in ſpecial clauſe of warrandice, and relief, and 
ſecurity of the principal lands. The diſpoſitive clauſe (ſo far as con- 


cerns this queſtion) was in the following terms: Swa that it ſhall 


* happen, the ſaid lands of Hatton, principally diſponed, to be evicted, in 
* haill or in part, from the ſaid James Blair, &c. at the inſtance of an 
« perſon, or that they be any ways troubled, ©. im the peaceable bruik- 
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6 ing or enjoying the ſame: then, and in that caſe, the ſaid James 
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value of his damages. 


from the eviction, is really ſecured upon the warrandice- lands; and in 
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Jands; in: ſuch . a caſe, the real warrandice can be no infeftment of pro- 


4 1 % . * 
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duded from the poſſe 


- 


and therefore, that the loſs of thoſe, interim rents, as-a damage ariſing 


ſupport thereof, pled, That perſonal warrandice, in all onerous contracts, 
both by the Roman law and ours, has always been underſtood, not on- 


ly to extend to the value or price of the ſubject evicted, but to the 


whole damage ariſing from the eviction : And if this holds with reſpect 
| l 4 . a „ 2 D Su . THAN "> 16 20 
to the warrandice implied in a ſale, when it is not expreſſed, with what 
reaſon can it be ſaid, that, where lands are diſponed in real warrandice 


in a fale, the warrandice has a more narrow and different ſignification? 
That areal ſecurity is thereby intended for the value of the ſubject evict- 


ed only, and not for the whole damage ariſing from the eviction? For 
what good reaſon ſhould the legal conſtruction of warrandice be different 


in real warrandice from what it is in perſonal? That in the one it ſhould | 
fignify a ſecurity for the value of the ſubject evicted, and in the other, 


whether warrandice be expreſſed or implied, ſhould import an obligation 
to refund the purchaſer's damage and intereſt. ' And if this is ſo, thata 


- purchaſer's damage is really ſecured upon the warrandice-lands, it, is im- 
Poſſible that an infeftment of warrandice can be an infeftment of proper- 
ty, intitling the purchaſer, immediately upon the eviction, to the proper- 


ty of the warrandice-lands, equal in value to the lands evicted? An in- 
feftment for ſecurity of a claim of damage and intereſt, is the moſt dif- 
ferent thing that can be figured from a claim of property: It is an in- 
feftment for a ſum illiquid indeed, but which muſt be liquidate. The 


regreſs that is competent in excambion, ſtands upon very different prin- 
ciples, and governed by very different rules from recourſe: In an excam- 


bion, in caſe of eviction, the party recurs to his own lands, and the pro- 
perty reverts to him, as if the excambion had never happened, without 


any proceſs of liquidation; and that his regreſs cannot be barred, tho 


the purchaſer ſnould offer to make good his damages ariſing from the 
eviction; becauſe, by the eviction, the contract is reſolved, and, conſe- 


quently, the purchaſer's right to the lands: But, in recourſe upon real 


warrandice, as the ſeller is only bound to make good the purchaſer's da- 


mage and intereſt; if he is willing to pay up this damage when it 1s 


diquidate, he fulfills his obligation, and extinguiſhes as the perſonal, ſo 
the real warrandice. Again, ſuppoſe the eviction not to be any part of 
the property, but of a ſum of money, which was a real burden upon the 


perty⸗ 


1 29 


perty, and, conſequently, the recourſe on the real warrandice muſt be 
but a ſecurity for the ſum. Or, ſuppoſe the real warrandice to be grant- 

ed on a mill, or upon the teinds of other mens lands, and that the ſub- 
ject evicted is a land eſtate; if the real warrandice is a conditional in- 
feftment of property, of a ſubject yielding as much rent as the lands 
evicted; then, upon eviction, recourſe will only be had to mill-rent, 


' worth but ten or twelve years purchaſe, or to teinds worth but fix or nine 


years purchaſe, in place of lands worth twenty-four. Again, ſuppoſe the 
7 biedt affected with the real warrandice, is alſo affected with * 
able liferent, and that, when the eviction happens, the liferent excludes 


the recourſe for twenty or thirty years: Surely it is not to be maintained, 


Thar, becauſe of the liferent, the real warrandice was intended to be re- 
ſtricted: That the purchaſer has all that was intended by his real warran- 
dice, when, twenty or thirty years after the eviction, he gets lands of e- 
qual rent with thoſe evicted ſo many years before; and yet this would 
be the caſe, if an infeftment of warrandice were a conditional infeftment 
of property. But as warrandice implies a recourſe for the damage ari- 
{ing from the eviction, that, as the value of the ſubject evicted, ſo the 
want of the rents —_ the fact of the ſeller, would come under the 
warrandice, and would be really ſecured by the infeftment of war- 
Anſwered for the defenders, It is true, that both by the Roman 
law and ours, perſonal warrandice is implied in all onerous contracts, 
which imports an obligation in caſe of eviction, not only to pay the va- 
lue of the ſubje& evicted, as it was the time of the bargain, but likewiſe 
every damage that has ariſen to the purchaſer, by means of that eviction 
at the time thereof ; but there is no ground in law for extending the 
the action, ſo as to comprehend any damage that enſues after that has 
happened; ſo that whether the ſubject | increaſe or diminiſh after the 
. eviction, the claim upon the warrandice remains the ſame, as is evident 
from many authorities both in the Roman law and our own. . If then, 
damages ſuſtained through an eviction, are to be eſtimated according as 


i 


things ſtand at that time, then. the purſuer would have no right to in- 


diſt, even upon his perſonal warrandice, were he in an action againſt the 
heir of his author for the rents of the evicted lands, for any years 


that have run ſince the eviction ; ſeeing theſe rents cannot be ſaid to 


have been evicted from him, and ſince that damage had not ariſen at 
that time ; and far leſs can he, in the preſent proceſs, have recourſe for 
the value of theſe rents upon the warrandice-lands. Ir is another que- 
{tion, how far the purſuer has an action againſt the heir of his authoi 


for the intereſt of the amount of the damage ſuſtained by his father at 


the time of the eviction ; but whatever may be in that, it is ſufficient 


to obſerve, that the purſuer is not at preſent in'a pr oceſs for recovery of 
theſe annualrents, as he is only inſiſting for the value of the rents of the 


lands, which may be either more or leſs than the annualrents of that 


ſum; and therefore, whatever claim he may have to the annualrent of 


that money, that claim will not ſupport his demand of the value of rhe 
rents, were the queſtion even with the heir of rhe lands, much leſs when 
it is with ſingular ſucceſſors. ; 
In the next place, ſuppo e as 
the purſuer would have it, no conſequence can be drawn from thence, 
chat real warrandice is equally wide; for, where one perſon grants 2 
anot!l 


ſing perſonal warrandice were as extenſive as 


- 
. P - * 
1 * 4 ” 
" 
. VEINS. 1 —_— 1 — - — ES CEE IL 2 - 2 - 
f 5 4 " * * 1 1 ä 8 — - — — * = 5 * OS. r an TI. - 9 > - — — od. A < > — 7 1 23322 * Say = 
" mm roncy So EI 3 8 + "I" S r EE ne ˙ A TONS 3 I—— — arr En Is 28 5 N Iv £0 1556. 6:5 2 DEE WES 1 FT" Wr TY _ —_— : . 2p : 
I 2 — 8 2 RE vt — 8 5 £* — * _ — 22 * FI Poon ˙ A ˙ u oe a our Sono, glad et — => — = — = — ER jorge on Ge * r 8 = — — : — — Ry I 2 —— — I 
KS ab - — > 3 - a? - - 2 8 ray : - — 6: 2 -- * 20 a pats l 2 2 8 N — . — 5 = 8 : . — — _ ds Pe. —— * 
e — r * — — — —— — 4 non, 34 . Pens 0,6» 95 YAPER 1 3 ee # - * „ rs 2”, F< =: 3 — . Av a — 3 4 * —— — 5 — * w — 5 OE . LR, —— _ * — 2 - 


* 
WT EY EIT Warr AE 
maze pn Koen RS. 

— "IE" wo £ — "> 2 ©" 4.4 — 


4 r 4 x . 8 22 = N 5 
2 ho *. —— — » - . 4 — Pr — ——— 4 4 — — = — — 
LF. 5 IS IN 5 . TIES 2 2 = 5 — * 
r N — . ——— — Pr". . k 1 - — 8 ty 5 "x 5 = : N * A — . oe el Gon Loc . et ere. 5 
— >> we ESSE es Eee ent, en DSN CR I — * 1 5 — 33 2 — 1 A ON . 9 _—_ — vw PE. hn ——— — 3 i 1 — — - —— 
RY . 5 — . . porter ge rs * _— 2 — == 882 N — — — 2 r ” pare 1 IR Lg Bo! 3 JS rr * * : 
: WY 2 2 = — "IF © SED ASL LA TESTES a Er Rnd ER — 1 — : A. 2 — „ 323 1 ii e ee m_— to _ — r 2 „ oben — —— — r 1 * — A 
6s —— * —— SE "I's r — i A 3 . il LETTERS SIS IEILED ESI We > > err ee . . . . A moans r > . — . a5, 
5 — rr — * p x 2 oe DN, E: 2 - . * * hy g * * 2 . r op 
2 — : — CL 3 — — — N EE Bn” as 2 2 . : 
- 7 7 : ” — __ N - > > > S 2 2 — #2 


2 nope RY : 
- —— — 5 
; fe 2 —— — 
> 2 2 — 0. — — 
7 S ͤ ——K—T—T—T———— SnRe: 
— rx 8 — — 2 r ” 
r U 
== —— 8 
TI - < 


— Is ſe C - 6 - — 
— 232 — 2 * - > — — W £ 
— — oe es = 7 — — = — — — — Dp == 2 — _ b 
5 2 _ - - x : > = 2 — [ 

8. N . x 8 "+, * — 
— C = 7 - 5 => _ * 2*ͤ*«** i =—_ = 
S . F · w — - 8 — — — ok 8 i 
— 2 VS = * 

— — — — — IS 5 
- - — — 8 
— . — Rn — — — S 2 3 —— — 
_ 3 


r . Br ne ON ER IT? 
Ep EELDaS OO, ERP ae IPRS 
ID Ch” — hab REES 2 * 
. 2 os = Woe 
* 1 - = TIE. Tw IS Se > a * TEXAS 


— LE 
> ad 
© —_— 


ES Es r . 
r SE Ee * . 3 -& 
Ee arg Ea LT, 
— — — ib — 236 LI 6H 
=" E mn mT Wl wn . ⅛—uüöL 
- — arts 
— Ls . 


1 2 22 OP gy — c — * e e —— 
ä ry een iis ornate, * — a CI — * Es W — 4 — —— — — 2 · 4 —— 
1 2 A * 2 4 en — — — - p > a 22 — — horn egos Anil e boar 
— ES — — —ů — r e e —8 
Cn Tree — ie RE en + ere ANG er ren > 2 5 Ent rs ie er ID T — — —C—ö—?s?s?D«d — 
** * — = r — — . * 5 I : — 
241 32% PR Ar ” 


— I 


7 2 - : 2 7 5 5 923 ” . : 2 9 — * - 
8 4 3 ä — ag i et — — P TYE= EIS * . * * * R — — E > IT n 3 2 * 7 — — ee. ad : — 5 K. 
3 1 5 1 N 1 Fr : Fs as 9 4 — Jy f 8 >. - wi ® LA. — "np #6 8 n * D 4 * * 55 PO Pn EO,” © — 7 . D— ” — * £ A ts <A 7 — — - 8 * 4 *7*7 ERAS 2 2 K * 
— — — —— — 8 : be 2 * 2 D 2 Ne S OLIN ee ERAEE- - * — 8 A, — 8 = - 22 e 1 ft 7 . — — * ; as Sr TD ** a, — - —— — = 
* ” | or * o 2 . : * vl - 7 2 - N — — — ” * — ” — . — £ — — TY * — — * NOS ———_ 2 2 3 * 22 — 2 2 > * 2 2 — ar 2 — — 2; — x > — — * —— — N 
D 22 8 8 2x4 * — — — iD EET hos Re —— w * 8 n —_——— — — = « FFF r 88 — £88. 20S 4 - =I-< ZI > — 2 _— - a > 4,” 4 272 8 99 2 . 2 
— — 757 £ — — — — aches nd — — 4 4 * ki. — — « * : r 2 . = : — 
—— ng —— — ERLTEDERTSC — — > ne ne — — — — r ö : r > LY EELREIMYYRrTRTY — — _ — — — — — 2 — — = — oy = : 
"= . Ä ᷣͤ o or ERR -az4a07 * IE ED! SD az craze; RR] r T I RIOT IRS TT ODOCIPTS * "IO re LOTT on we . 5 *. x”; Sr 5 Nr ERAS TREES 4 4 x; C3 FP — >" CY ——— — CC _____ 
non es "x * 5 4.4 _ — - by . — — — _ = —— — —ƷͥL— — - a i ee ie ces 7 „ — Oar 9 ee Ne — — — — - F —— - 8 r 1 — 1 — = 
> > : n TP 1 =; — re 2 * 0 * 1. - 2 4 — —— nad Lip \ — 2 : 2 7 4 d CS — 1 1 
—— — . =" Lo; . Th, — 23 «6 Mb —— Ws. Fra 5 0 2 kak: : - . 
CY 


* — 2 2 . as —— jy —— — * — 4.4 * — . — 
ALIBRIS at 8 . — . 2 5 5 2 CERES . p 5 7 
=_ = - 224 . 2 — — DT EIS eee => SE 4 + To Si 8 3.— — nts 4 Za ed 


n 


* 22 


Ky 
— oy - = a N * 
(6 al 5 r . 
_ — -— I EE, 3 — a — W — Ge 


of * 8 n = = Poa 5 
2 n \ LN ER CES IS <A” > EE TE TEN 1 l 0 hs - l 
1 3 3 n Ser & - I; * 3 * 3 —̃ N «ö T > ** 
3 r —ę—é — bog — bes — ISP — — — — a 


3 8 g = - 
, - FRM — A t * 4 - OC . 53.4 = — - o 
l — — 4 2 5 n bo p< x $ — D ot - g Feds we > — 4 * , __ n 23 9 1 
* — . 1 S e . * 8. N N r = N 1 N ö AS #5 ˙ An ants ue oi is 2s . 
ö — 88 5 . . 2 — K 3 Pong yo 2X My En” "PIE DE — 74 ES ᷣͤ ES 1 - + na r 
2 1 n N L G 
_ 282 3 


r 
—— ears 5 * — — — ——— 2 * — 
—— — —\ — — * —— — _ Ae» - * — — —— OY 
- 
oy 


4 8 
— — ——6—— — —— — — tt 
_ a . — ends ons. von Aa. Aeon bs Cod — N — 
* 


thus far, that there is a perſonal warrandice co 


viction is clear. And, with reſpect to the ſuppoſi 
dice lying upon a mill or teinds, the defenders cannot diſcover any 
thing in the leaſt contrary to law, that, in ſuch a caſe, recourſe ſhould 
be had to lands equal in value to what was evicted; for, it is not ne- 


— —— — — — 
. 


fore the liferent was extinguiſhed, 
| %% of ig beets 


another accepts a fight to lands with real warrandice, it is not the in. 
cention of parties to grant or accept thereof as a pledge or acceſſory ſecu- 
rity to the perſonal obligement ; but only, that, in caſe of eviction, x he 
right of the / warrandice-lands” ſhould: become abſolute: and irredeem. 
able: Whenee it follows, that, after an eviction, the perſon from 


whom the lands are evicted can have no claim for the value of the rents 
of the land evicted, ſince he, as proprietor, has a right to theſe of the 


warrandice- lands from that time. And the only difference there is he. 
twixt a regreſs upon an excambion and recourſe upon warrandice: lands, in 
caſe of a ſale, is, that the condition is expreſſed in the one, and im- 
plied in the other infeftment; and theſe two. contracts agree likewiſe 
5 mpetent in an excambion, 
as well as in a ſale; the one being an onerous contract, as well as the 


other; which ſhews, that there is no inconſiſtency in a perſonal warran- 
dice, being more extenſive than that which is real: For, though a 


perfon' from whom a part of the lands given him in excambion has 
been evicted, has an action for all the damage he has ſuſtained through 
that eviction againſt his author; yet, it cannot be ſaid, that that whole 


damage is a real burden upon the lands to a proportional part whereof he is 


intitled to return. Beſides, a contract of ſale is, in effect, as much diſſolved 


upon the eviction of the ſubject ſold as the contract of permutation is: 


Nor is there any inconſiſtence for a purchaſer of land, from whom a 
ſum of money, which was a real burden upon his purchaſe, has been re- 
covered, to recur to as much of the property of the warrandice- lands 
as will anſwer that eviction, the matter being more eaſily extricated here 
than in the common caſe of an eviction of lands, ſeeing there muſt be 2 
proof of the value of theſe.; whereas, in the other, the extent of the e- 
tion of the real warran- 


ceſſary, that the rents of the two ſubjects ſhould be equal, but that the 


value thereof ſhould be the ſame. And if the caſe ſuppoſed ſhould 
happen, of a ſubject affected with a real warrandice, which was alſo 


affected with a preferable liferent, the accepter of fuch warrandice muſt 


be underſtood to have relied upon the perſonal ſecurity of his author, in 


caſe it ſnould happen that the lands principally diſponed were evicted be- 
3 4 8 43 4 > 1 554 | Fire ts „ 21 128 
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The Lords found, That the infeſtment of warrandice gives the purſuer a 
©. real right and ſecurity in the warrandice-lands, not only to the extent 
© "of the value of the principal lands at the time of the' eviction, but 
alſo, that the ſaid real ſeturity extends ai far as the perſonal obliga- 
tion f warrandice to all his damages, ariſing before or after the cvic- 
ion, without am fault in the purſue, 
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No ation lies | for damages, on account of the not deliveryof run Goods, if the 
buyer knew them to be ſuch at the time of the-bargain. 


'T FE 40 Robert Cockburn purchaſed ſome ankers of French brandy 
1 from the Grants, part of which he received and paid the price 
khereof; but the price having riſen, the other part was not delivered, 
Whereupon he brought an action againſt them for damages. 
Pled in defence, That the purſuer knew that the brandy was run or 
prohibited goods, arid conſequently the bargain fell under the ſtatute, 
under imo Georgii I., that the commerce of ſuch ſubjects was plainly pro- 
hibited by that act; for beſides the general prohibition te import fuch 
goods without regular entry and payment of the duty and the ſevere 
penalties therein ſpecified, it is enacted, “ That if any perſon ſhall 
offer or expoſe to ſale any ſuch goods, wares, vc. the ſame ſhall be 


forfeited, and the perſon to whom they ſhall be offered to ſale, may 


« ſeize the ſame for his own behoof; and further, the perſon who ſo of- 
fers and expoſes them to fale, is mate ſiable in triple the value, 


“ and by another clauſe, ſuch goods may, after delivery to the buyer, 


* be ſeized and taken from him by the very perſon who ſold the ſame ; 
and the buyer is alſo made liable in triple the value”. It is true, the 
ſtatute does not, in terms, diſcharge the buying and ſelling of goods, 
ſo unlawfully imported ; yet there can be no doubr, that ſuch prohibition 


s ſtrongly implicd-from he whole ſcope and purport of the law, where 


they are not only. prohibited to be imported without payment of the 
duty under high penalties, but when fo imported contrary to the pro- 
 hibition, are in effect diſcharged to be bought or ſold. For it is plainly 


impoſſible, the common rules of law in emption and vendition, can take 


place in a conſiſtency with what is ſtatute in the act. How can there 
he a proper ſale, where the property of the thing ſold, neither is, nor 
can be transferred, but the goods may be retaken by the ſeller him- 

elf, immediately after delivery. If the defenders could not have ob- 
liged the purſuer to pay the price, tho' the goods had been delivered, 
it follows, that he cannot bring an action for delivery, or damages in 


caſe of not delivery; and ſo it Was determined, November 1 6. 1736. Scou- - 


gal and Young. VVV 
Anſwered, There was nothing in the title or ſtatutory part of the 
law which could ſupport the defence. 24ly, Where certain penalties are 
inflicted by law, quite different from that .of annulling the contract of 
ſale, upon thoſe WhO buy and ſell ſuch commodities, in ſome caſes, thoſe 


very penalties cannot be incurred without a previous fale ; as particular- 


| by, in- this ſtature, the ſeller may ſeize the goods from the buyer; but 
no other perſon, except an officer of the cuſtoms or exciſe, can do this; 


which ſhows, that nothing can give him this privilege, 'but the con- 


tract of ſale, completed by delivery. If ſo, it muſt follow, that the 
dale is not prohibited, but that there is a neceſſity for a ſale before the 
Penalty can take place. 34), There is a very great difference between 
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which only prohib 
„ plain from the whole clauſes, that the Parliament carefully avoided 


rey ** 


an act nn al buying * ſelling. of ach and fach VOY and, 


in caſe of ſale, declaring the bargain to be void and null, and an ac 5 
ibites the buy ing and ſelling under a penalty, Beſides, it 


the enacting of any thing ſo as to annul a bargait of ſale, tho at the 
ſame time, they enacted ſuch penalties as would have. had the fame ef- 
feft, had advantage been taken of them. 4%, There is no ſuch thing 
known in the laws of England, as an im lied 4 prion Further, the 
the buyer has the power firſt to ſeize, and the ſeller never has power to 
ſeize, except the buyer neglect to take the benefit of the law; ſo. they 


are not upon a level: But if, by implication, the buyer ſhall be denied 


% 


action, then the buyer becomes the, moſt unfavourable perſon of the 
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H len Cuni ingham. 


45 apparent Jeir dhe not bear the eee 1 a a at v ifs, where there 


* 2 Lea os - tric 


N E cucttion beten theſe 1 punis Was, ende ther expences of 
a proceſs of fale carried” on by an «apart heir, fell on the heir 


or f erpdiriny. © ah 
For the creditors it was urged, TROY as ſuch proceſs r he brought 


by the apparent heir without the conſent of the creditors,” and that no 
compulſiture was competent to them to force the heir to bring ſuch an 
action, they could not be burdened with the expence, and that it was 
not a ſufficient foundation for the heir's claim of a proportion of the ex- 


* 4 ; 


pences, that poſſibly the creditors may reap benefit thereby, by recei- 


ving payment of their debrs out of rhe price; for the rule of law is, that 


one who carries on an action for his own behooff, will have no claim to 


a ſhare of the expences from a third party who may receive benefit from 


the event of the action. Neither is the rule in the caſe of bankrupts 


eſtates, that every creditor bear a proportion of the expence according 
to what he ſhall draw anywiſe ſimilar; for in that caſe, every real cre- 
ditor is intitled to commence an action of ſale, and if the carrier on de. 
lay, any other real creditor may take it up, and the lands cannot be ſold 
until the ranking be finiſhed ; ſo that, in effect, the carrier on of the 
procels gerit commune negotium ; but it is quite otherwiſe in a fale by an 


apparent heir, he alone can bring the action, and it will be no excep- 


tion, tho? it could not be proved, that the defun& owed not à ſhilling; 
he can ſtop when he pleaſes, and no creditor can take it up, nor is there 


wy E north againſt him to Proceed 3 it is not en 56 2 
| A | ? 421 ran ing 


* 


4 
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ranking proceed, and poſſibly it may not be neceſſary after the ſale; and 
therefore no argument can be drawn from the one caſe to the other. 
For the apparent heir it was obſerved, that it would'be unreaſonable 
to make any diſtinction betwixt the two caſes, where the eſtate was 


bankrupt, as the apparent heir acts in ſuch a caſe for the common be- 


hoof of the creditors. They take the whole benefit, and therefore muſt 
bear the burden; if there were any difference to be made, it lies in fa- 
yours of the apparent heir; for in every inſtance, where the eſtate is 
bankrupt, if the apparent heir is not a creditor himſelf to the defunct, 


he is ſolely acting for the benefit of the creditors; whereas, in a pro- 
ceſs of ſale at the inſtance of a creditor, the purſuer is managing for his 


own intereſt, as well as that of the other creditors; and yet if the con- 
trary were to hold, ſuch apparent heir muſt pay the whole expence out 
of his own pocket; which were molt glaring iniquity. Neither is it of 
importance, that an apparent heir may or may not bring ſuch proceſs, 
ſceing it will not follow, that when he brings it for the common behoof 


of the creditors, he ſhall not be intitled to his own expence? Is it not 


in the option of any real creditors, to intent a ranking and fale of 


a bankrupt eſtate at this day? But is that a reaſon for ſubjecting him to 


the expence? Agreeable to which it was determined, 3d Feb. 1738, cre- 


The Lords found, that the apparent heir, who draws no ſhare of the price as 


\ ſuch, is not to be burdened with the expences of the ſale and ranking ; but 


that the ſame is to be paid by her, and the other creditors proportionally, of-" 


-feiring zo the ſums they ſhall draw of the price of the ſubjeckis fold. 


* 


CLXXXII. 7 November 17. 1741. 
Competition betwixt William King of Newmill and 
Innes of Duikinty. 1 VVV | 


* 


judger did not offer the ſuperior a charter and a year's rent. 


The firſt charge on an adjudication renders it the ff effeual one, the? the ad- 


Nncs of Dunkinty being creditor to Stewart of Caſilchill, obtained De- 
* creet of Adjudication of his lands upon the 14th June 1716, and on 
the 26th of December thereafter, he barges the ſuperior with horning. 
William King being likewiſe a creditor of Caſt/ebill's, obtained Decreet 
of Adjudication of his lands upon the 1/? January 1718, and having ap- 
plied to the ſuperior, and paid the uſual compoſition, he obtained a 
charter of the ſaid lands of Caſtlehill, anno 1721, and was thereon infeft 
the 4th December that ſame year, in the ranking of the creditors, it was 
inſiſted for :Dunkinty, that the charge on his adjudication, made it the 
preferable one, and that King's ſhould be poſtponed to his, as being 
without year and day thereof. 5 Rn 


For William King it was urged, that the only rule for determining 


this quetion, was the act 1661, which eſtabliſhes a pari paſſu preference 


of all compriſings which come within year and day of the firſt effectual 
one; and it ſurther declares, what ſhall be held to be the firſt effectual 
| compriſing, 
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com priſing to wit, either that on which, infeftment has followed, or rhe fit 
exaci diligence for obtaining the ſame. Nou, the loweſt degree of diligence 
Which can come under this deſcription; is ſuch a requiſition of the ſu- 
perior, as he is bound in duty to comply with, and. as ill put him in morg, 
if he refuſes to comply ; leſs than this can hardly be thought a ſufficiear 
intimation to the ſuperior, far leſs come under the deſcription of ex- 
act diligence: for obtaining infeftment, which is required, to intitle a 
compriſer to a preference to all other compriſings, as the firſt effectual 
one. In this caſe, Dunkinty did not offer a. charter and a year's rent, 
whereby the ſuperior was no more bound to enter him, than if no 
charge at all had been given; and ſo it was decided, 6th February, 
1669, Black; conſequently, King's adjudication, on which charter and 
ſeiſin followed, is the firſt effectual one, and muſt be the title for con- 
necting the real right of the lands in all time coming. And as the ere- 
_ ditors cannot avoid taking the benefit of His Infeftment, they ought to 
be found liable to him for the expence, by which that title was made up. 
. Anſwered for Dunkinty, that he could not diſcover upon what reaſon 
or-authority, the interpretation now inſiſted on, is founded ; the law has 
required exact diligence, but it has no where mentioned or ſuppoſed yl- 
timate diligence by denunciation or caption ; horning alone has been 
thought ſufficient to interpel the ſuperior, ſo as thereby to debar him, 
by any voluntary act, to prefer a poſterior adjudger, by giving him an 
infeftment. And this ſeems agreeable te the reaſon of the thing, and the 
nature of the diligence; for an adjudication.being but a pignus practorium, 
the ſuperior, cannot in that time, compel che adjudger to enter, becauſe 
he may be redeemed; and for the ſame reaſon, there can lie no neceſſity 
upon an adjudger, to offer a charter or a year's rent along with his 
charge; beſides, uniform practice has eſtabliſhed it to be that exact dili- 
gence which the law has required, to make that adjudication effectual 
upon · which: it is uſed;; and fo it has been determined laſt of Fanuary 
1632, Ferguſon. See Stair tit. Infeftments of property, F. 30. p. 211. 
And it is begging the queſtion, to ſay, King's infeſtment is the only title 
for connecting the real right of the lands in all time coming; for, 
if it was wi, . given, it can have no effect: On the contrary, at 
whatever time Dunkinty ſhall obtain his infeftment, it muſt draw 
back to the date of his charge, which, by itſelf, is ſufficient te 
make his adjudication effectual; and if this is the rule of preference, 
no queſtion can remain concerning the expences of King's infeftment 
er his compoſition; for though by the ſtatute, the creditors are burden- 
ed therewith, yet it is only in reſpe& of the benefit which thence ac- 
.crues to them, and where-ne fuck benefit ariſes, there; is no foundation 
r : Rennes 
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The Lordi found, that Dunkinty uuing charged the ſuperior upon his adqiuli- 
cation in anno 171 6, the ſame is thereby the firſt effectual adjudication.; 
and therefore, William King of Newmiln, cannot claim the compoſition 
"paid by him to the ſuperior, nor expences of his charter and infeftment, anno 
1721 in hoc ſtatu, the other creditors having no beusfit thereby; reſerving 
10 the ſaid William King, action againſt the other creditors, in ſo far 4 
they may have benefit from his-infeſtment againſt thoſuperior's claim of no 
entry, or otherwiſe, as accords. Forte 50 
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NNO 1701, David Guillin Merchant in London, granted a double 
oþ + Engliſh bond for 80 pounds to Jervis Hendly, with a condition, chat, 
upon payment of L. 40. on the rt. of October thereafte the oblige- 
ment to be void, In a proceſs on this bond, the execurorts the debtor 
pled the 20 years preſcription, competent by the Engliſb law, after elapſing 
of which time, the debtor has a plea competent to him, that ſolvit ad 
diem. 3 333 3 : 0 

Anſwered, The debtor lived all that time out of the kingdom, and 


tract the plea without end, and that the defence on eſt fatum, was 
quite different from that of improbation, as it is tried by the law 
of Scotland. In the laſt, a litiſconteſtation is made upon facts which 
the defender undertakes to prove. Here it cannot be pretended, that 
the writ is falſe; only an objection is laid hold of, which, by the Engliſh 
law, is allowed againſt every writ whatever, that the party who pleads 
upon ir, mult inſtruct the verity and truth of the deed otherwiſe than 
by the deed itſelf. See Coke's inſtit. vol. 1. p. 304. Lillys practical 
. regiſter, tit. Pleas, p. 301. Had this caſe been tried in Exgland, both 
theſe defences /olvit ad diem, and non eſt fadtum, were only triable by ju- 
ry; and after the defender had relied upon the firſt, and a verdict given 
againſt him, it is impoſſible to imagine, that he would obtain a new 
trial upon the ſecond. And this ought the rather to hold in this caſe, 
that theſe two defences are quite inconſiſtent, ſeeing the firſt reſolves 
into a preſumptive payment, which is an acknowledgment of the bond ; 
Whereas the other is a denial, that the bond was granted. 


Duplied, The defence reſolves in a denial of the verity of the bond; 


and fo is in effect the debtor's proponing improbation againſt the ſame, 
which, with us, is the laſt of all exceptions, and rhe only difference lies 
| „ H 1 in 
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an this, that, by our law, the preſumption is in favour of the deed, and 
therefore the defender muſt improve it; whereas, in England, the credi- 

tor · muſt either ſuppport it, or loſe his debt. If indeed this | caſe had 
| been tried in England, both defences muſt have been laid before the 
bere. A peremptory defence of actual or preſumptive payment muſt be 
diſcuſſed before the defence of improbation can be proponed, and as a 
defender may have many.defences, it would be great injuſtice to. debar 


him from any of the. 
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* De Lords repelled the defence on the bond purſurd on, quod non eſt factum, 
q ud found) the ſame not competent after the dgfence of preſerigtion former, 
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Agnes Forreſt and her Husband contra Archibald For. 


From what period annualrent became due on a prov 
©”  payable.in the event of an impoſſible condition. 
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HE deceaſed Archibald Forreſt diſponed his eſtate, being about 5 or 
1 600 merks yearly, to Archibald his eldeſt fon, drain li with 500 
to Agnes Forreſt his eldeſt daughter, payable at her marriage or majori- 
ty, which ſhould ever firſt happen, who, after her father's death, brought 
a proceſs againſt her brother for payment thereof, and ſhe inſiſted on- 
ly for the annualrent from her majority. The defence was, that an- 
nualrent did not become payable till the death of Archibald the father, 
and ſo could not begin to bear annualrent till decreet was obtained 
therefore and horning uſed againſt the defender, in reſpect that the 
diſpoſition was only dated in the 1735, whereas the Purſuer was major 
in the 1732: And as the proviſion is only to the Purſuer at her majo- 
rity, whenever the fame ſhould happen, the condition under which 
the proviſion was payable, at the time of the deed, was abſolutely 
impoſſible, ſince thereafter ſhe could not become major. Beſides, it 1s 
a rule in law, that wherever an impoſſible condition is annexed to 2 
deed of a teſtamentary nature, the condition does not annul the lega- 
cy, but the ſame is pure, and the condition is conſidered as if it had 
not been adjected, according to 9. ii. iaſtit. de inutil. flipul. which muſt 
hold more particularly in this caſe, as it would ſeem to have been the 
father's intention, that the proviſion ſhould not be payable till after his 
own death, he obliging his ſon, in an after clauſe of the deed, to a 
liment and maintain the purſuer at bed, board and cloaths, till ſuch . 
time as her portion ſhould become payable. Dy — 
Anſwered for the purſuer, that theſe words, which ſhall firſt happen, 
cannot be at all underſtood to imply, that the payment of her provt- 
ſion was ſuſpended by a future condition. The only uſe of theſe words 
was, to point out, that either of the two periods, majority or marriage, 
which firſt happened, was the term from which her proviſion 2 5 
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© bear annualrent, but not that he conſidered either of theſe events as a 
term or period yet to come; and if theſe words, which ſhall firſt happen, 
had been left out, there could be no doubt, the purſuer's demand 
would be beyond diſpute. See November 25. 1686, Kelſo. But grant- 
ing it were to reſolve in a quaeſtio volumatis, which ſhould always deter- 
mine caſes of this nature, it is evident, that the father intended the 
proviſion fhould bear annualrent from one of theſe two periods which 
ever ſhould firſt happen. The Purſuer was married before the date 
of the deed, and as the huſband rook the burden of maintaining the 
purſuer off her father, was it not reaſonable he ſhould have intereſt 
in return upon the proviſion. 2d), The purſuer's younger ſiſter's pro- 
viſion was payable to her by the ſame clauſe at ave rw. or majority, 
which ſhould firſt happen; ſo that the teſtator's preſumed will is evident, 
and ought not to be got the better of, by a catch at a word, inaccurately 
thrown in by the writer of the deed, eſpecially as the teſtator was a 
countryman of little education, unacquainted with the ſtile of writs. 


The Lords found, chat annualrent became only due at the firſt term after the 
father's deceaſe. „„ 1 | 


CLEXXY. 5 December z. 1741. 
Competition betwixt Dunbar of Burgie and the other 
| | Creditors of Stewart of Caſtiebill. 5 Po 


| g Inhibition, its eſfeck. 
IN the ranking of the creditors of Caſtlehill, Dunbar of Burgie produ- 
ced a decreet in the year 1705, of the Privy Council of Scotland, 
againſt Caſtlehill for 2000 pounds Scots, with an Inhibition thereon, in 
January 1705, and an adjudication on this ground of debt in November 
1737, and craved that he might be preferred to the other creditors for 
the principal ſum and annualrents due thereon ſince the date of his ad- 
judication. The other creditors likewiſe produced ſeveral heritable and 
moveable bonds, granted by the common debtor, poſterior to the in- 
hibition, and agreed that Burgie ſhould be preferred for the ſum contained 
in the decreet upon which inhibition was uſed ; but objected, that the 
creditors who are infeft prior to Burgie's adjudication, though their grounds 
of debt are ſubſequent to the inhibition, muſt be preferred to Burgie, in ſo 
far as concerns his annualrents, which were not due by the decreet upon 
which inhibition was uſed, but only became due upon the adjudication, 
Which was led a great many years after; that an inhibition ſecures the ſums 
contained in the ground of debt upon which it is uſed, and interpells all 
Poſterior contractions, to the prejudice thereof, but cannot ſecure a debt, 
which, at rhat time, had no exiſtence; and ſuch are the annualrents now 
claimed, which, at the date of the inhibition, were neither due by a- 
ny act of the party, nor by the operation of law, but became due by an 
after contingency, which was then uncertain if it ſnould ever happen 
or not. The creditors who contracted, were interpelled by the inhi 
bition, only to the extent of the ſums therein mentioned, but were 2 
| boun 
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bound to conjecture whether the inhibitor might afterwards, by any le. | 
gal diligence, either of denunciation or adjudication, eſtabliſn to himſelf 
a claim for annualrents. The adjudication in this.caſe cannot be drawn 


who obtained infeftments betwixt the date 


% 
a 


back to the inhibition ; becauſe the NN Tights of the creditors, 


the one and the other, 


are ſo many media impediments, which hinders. the adjudication. to be 


' drawn back to any further extent than the ſums actually ſecured - by 


inhibition; ſee gth February 1683, Trotter. 


— 6" 


a 
A 


 Arfwered, That inhibition muſt, from the nature of the ching, ſecure 


not only the particular ſums ſpecified in the ground of debt upon which 


it is founded, but alſo all the natural ap Ie the diligence de- 
duced ond Kh That the very common ſtile of inhibitions imports, 
that the creditor. inhibiting was about to do diligence, and ſue execution 


againſt his debtor's lands and eſtate; and that the debtor intended to 


diſappoint his diligence by voluntary alienations; and therefore it is, 
That ian biete 1. acl wor. 26 dene n, 46. $0 em en the ere 
ditor and to interpel the lieges. Every party who thereafter contracts 
with the debror myſt know, that he cannot compete with the diligence 
to be done by the inhibitor for affecting his debtor's eſtate; though 
adjudication is not then led, yet it is apparent that inhibition is 
uſed with a view to ſuch adjudication afterwards to be led; for with- 
out it, the inhibitor cannot affect the ſubject, nor draw any part of his 


debt out of it; and therefore the inhibition and adjudication muſt ne. 


ceſſarily be connected together, as if they were one and the ſame dili- 
gence: The one is no more but a competition and following out of 


the other. And it is not tenible to hay, that the interveening infeft. 


ments can hinder the inhibitor's adjudication from being drawn back 
to it; if they could, no inhibition ſhould ever have any effect: For, 


unleſs the adjudication is drawn back to the inhibition, the inhibitor 


can have no preference upon the ſubject, not even for the original debt: 
When he is preferred for that, it is only upon this footing, that his ad- 


judication gives him a legal right to the ſubject, which the creditors 
who contract after inhibition are excluded from challenging; and if 


the ſubſequent adjudication is not liable to challenge at their inſtance, 
it muſt ſubſiſt and be effectual, in the manner, and to the effect for 


which it was led; that is, to make the adjudger a redeemable proprie- 
tor of his lands from the date of his adjudication; ſee 24th urn 
1666 Gram; EE re gs 


Replied, The objection againſt the preference claimed for the annual- 

rents is ſtill good; ſeeing the debt itſelf, by its original conſtitution, 
did not bear annualrent: and no diligence was done thereon, whereby 
intereſt could be created upon it, for upwards of 32 years; during all 
which time no perſon could be interpelled or debarred from contracting 
with the party, except in ſo far as concerned the debt in the inhibition; 
and the miſtake ſeems to lie in this, as if the annualrents in queſtion 

were the natural conſequence of the debt; which, in this caſe, it is not, 
but is purely caſual, proceeding upon diligence optional to the creditor 

to have uſed or not; and therefore can have no effect till it is uſed. 
The caſe indeed might be different where the intereſt aroſe from the 


obligation; for, in that caſe, a poſterior creditor is at leaſt in ſome ſort 


| Interpelled ; but where the intereſt is not part of the obligation, but is 


created only by the operation of the law, and is the conſequence of the 
e es 1955 73 5 diligence, 


91 


diligence; and not of the debt, it is then to be conſidered as a new and 


ſeparate debt, ariſing ex nova cauſa, and can no more be ſecured by the 


inhibition, than if it were contained in a ſeparate bond, granted to the 
inhibiter himſelf, upon which inhibition had not been uſed ; and conſe- 
quently, ſuch ſeparate bond would not be ſecured or affected by the inhi- 
bition ; and if it were otherwiſe, it would give an effect hitherto unknown 
in law, to this ſort of diligence, and make it productive of annualrent, 
altho'- the obligation on which it proceeded, carried none. An inhibi- 
tion is indeed a prohibitory diligence, and affords a ſecurity to the debt on 
which it proceeds; but then this ſecurity can go no further than the pre- 
ciſe terms of the prohibition ; every creditor who ſees an inhibition; muſt 
lay his account to be no further liable than to the -extent of the debt 
on which it proceeds; were it otherwiſe, creditors might be greatly enſna- 
red, which applies ſtrongly to the ꝓreſent caſe, where the diligence which 
creates the intereſt, was not followed out for ſo long a time after the 
exiſtence of the debt. See Fo 27. 1666, Lord Borthwick. As to the 
obſervation upon the ſtile of inhibitions, that it ſuppoſes the inhibiter is 
about to do diligence, and therefore muſt ſecure ſuch diligence, the ar- 
gument will not hold; for that is no more .a proof of the creditors inten- 
tion, than it is of the deſign of the debtor to alienate his lands, te 

diſappoint the inhibiter. Words of mere ſtile can, in ſuch caſe, prove 
little, and ſurely cannot extend the effect of the inhibition beyond the 
debt, upon which it proceeds, and it is as little to the purpoſe, what is 
further obſerved, that the adjudication muſt neceſſarily draw back to the 
inhibition, otherwiſe the adjudger could never have a preference-: For 
although this is true, that-the adjudication draws back to the inhibition, yet 
this can only be in ſo far as concerns the debt on which the inhibition 
proceeds, but cannot -reach that which is the conſequence of the ad- 


judication only, and not of the ground of debt or inhibition, to the 


prejudice of the intermediate real creditors, poſterior to the inhibition, 
but prior to the adjudication. 90 . 


The Lordi found, rbut the inbibiter uds to be ranked for bis accumulations e- 
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tro from the date of his inhibition. | 
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: cLXXXVI. | December 9. 1741. 


James Leith againſt Alexander Lord Banff. 


An apparent heir*s intromiſſion with rents falling due during the apparency of one 
who Twas three years in poſſeſſion, but to whom he renounced to be heir, does 
vot infer a paſſive title, but makes him only liable in valorem. 


HN Lord Bamf}, after poſſeſſing his eſtate for ſeveral years, (at 
leaſt more than three), died in a ſtate of apparency, whereupon it de- 
volved to Alexander his younger brother, who continued to poſſeſs the 
lame, without making up any titles thereto. Fames Leith a creditor of 
Jobn's brought a proceſs againſt Alexander the preſent Lord, alledging, that 
the defender had, under the title of his apparency, intromitted with the 
Tents which fell due in his brother's time as well as thoſe ſince his death, 
and therefore concluded, that he ſhould be liable to the purſuer in pay- 
ment. The defender renounced to be heir to his brether; whereupon this 


3 41 5 TE queſtion 


* 


— 


—— — — 


- —_— — == * — 


— — S 
2 — — — 


— — Sas — 
— 
— 
— Er IS * 
4 — 5 POR EET 


2 Ly * my ” 
r 3 25 — — 


— — 


— - 
* * , 
— my 2 — = 25 2 : 
p K * 3 * - —— 
£ oF * n F r= Aide — - — . 
C SPACES IRS . — 2 7 — ——— — —— —— - 22 ** "Ix. XI % : 
4 _ — — — — 2 — : — =; l _—— —— — 
— — — * = 92 "3 POR — F 0 Du —— — — — - . N — 
- - * 2 bend —ſ— - g — 3 2 . —_— : — 28 — 1 — 
. —— > I : 29 — —— CR * co LE i = — ONT - 5 — . 
ey; : — g — yt 8 En : ll p = m——z— - : = * * 
7 8 : . - — — - — 1 "LW ie ind is, — he : PE SW : = 2 E - SES? — — RNs — — 
? 2 r 2 "IT ET. 8 1 r : — 5 2 P S Prams I redo > LG I 8 3 Tz aa? — — — — 3 IS 6 
— 2 „ dee EPEA pn oe Ret ICS E 3 r PAR > a —2 2 3 — r r TAL 7 ate Wo 2 = ow er Bj T Se. ent ag. 2 c 1 — 2 | - - a 
= — 8 A OO IS — He ae nn ROSCS — 8 M 5 r S — — — 4 „FF ͤ ͤͥap—᷑ ꝗ . ̃7˙²˙D Ä... .... * = ESP ” . * n — * ed mer er 2 note 25 ny en - - — 
< - : rc e r — IG 9 Kuo y 4 oe RNS. ESA ada 7 2 . = r : - "205 3 a K — <9 — r . 3 : 
3 b a> r T N r 3 ——— 4 $5 * Ys rat ENTS be” 2 — 1 1 2 - © : I 1 * — * — . n * 8 . —_ — : — ar" * 
SES as he 23 3 — 2 N *** AY — 1 . GY 4 12. = — — 2 2 12 
— — — ho * * * 2 — — — — a Is = d > 4 22 = —_— 77 & —— — 7 
, a — be ———— — — de ů — 3 4 - 
— 1 — - 
>" - — 5 . p : 
* * 
IT 
— 
— 


2 — — 9-40 rats 


= 
2 
ä 


ARS 2 


T * (> Bi 
RR > df o= a en x7 ang i ET ongty; 
EL. = Is = - WE 8 


3 


2 
— 


2 IS 
— r 
— A — 


* 
144 
4. 14 


4. 
** 
\ 
5 
* 9 
A * 
% 1 
. 
= : 
v6 ö 
2 
, 
. 
1 1 1 
* K * 
9 ? 
* 
4 1 
. 
A l 
4 x 
* } 
0 
* 8 
3 
L 
* + 1 
by 44 N 
bi 97 
1 5 
oy 
bl 
: 
o - 
<&, : E 
F i 
> 
f . 
4 7 
fl 2 
N 
U 
I 
as : 
* * 
! 
8 . 
ry F 
8 4 a 
e ö 
oy 3 
5 "+5 
B j- 
3 | 
1 e | 
y 
2 | 
| 


F ae p 4 
Ly T5 * * Le , = „ = 
— bu „ A I IR 4 : 
x - 5 p . , ' g 
. AF 25 A = re 
+ £2 x 
— — : _— A as a s 4 . a _ 
— OI gs Fn vs rage PA ears. — 


1 1 
queſtion occurred. whether, notwithſtanding the renunciation, he was k 


able for his brother's debts, in conſequence of the ſtatute 1695, 


For the purſuer it was wrged, That as the law has confidered: three 


years poſſeſſion of the apparent heir to be ſufficient to conſtitute the credi- 


tors in bona fide to contract with him, and conſequently had in view, that 


creditors ſo contracting, ſhould recover their payment out of the eſtate, 
to which that apparent heir might have compleated his titles; fo the 
ſameſt atuteconſiders it as fraudulent on the part of the a 


thus layout unentered, to the prejudice of his juſt and lawful creditor 
which fraud was ſpecially intended to be thereby remedied.” Both the rubric 


and recital of the ſtatute, bears to be for correcting the frauds of apparent 


heirs ; conſequently it ought to be conſtrued in the moſt favourable way, 
ſo as to remedy the evil which it intended to obviate: And if this is the 


principle that the e upon, it ought ſurely to be extended 4 
caſu in raſum, ſo as to 7 


ttain what was obviouſly the intention of the le- 
giſlator; nor is it any objection, that the enacting words allenarly reſpect 
the caſe of an heir actually ſerved, or, by his 'own bond ſucceeding to a 
remoter predeceffor, ſince the ſtatute had not only in view to obviate 
the frauds of apparent heirs, but alſo to provide ſor the payment of the 

Juſt and lawful creditors of the apparent heir. It was not the making up 
of titles in this or the other way that was deſigned to be remedied, but 
the uſe that was made of the titles fo eſtabliſhed, to avoid payment of 
the debts of the apparent heir; as, to this hour, even ſinee the act, theſe 
are the moſt proper, if not the only methods of connecting the titles 
to the perſon who died laſt infeft. And this ſhould hold the more eſpe- 
cially, as there is no taxative words in the law, to limit the benefit intend- 
ed to the two caſes fpecially mentioned. Suppoſe the caſe, that the 


defender had obtained from the ſuperior a precept of clare conſtat, and 


been thereon infeft as heir to his predeceſſor, who had died laſt veſt and 
ſeized; in propriety of language, this would not be an actual ſervice, 


or ſucceeding by adjudication on the apparent heir's own bond: yet as 


in theeye of law, it was doing the very ſame thing in another ſhape, it 
is impoſſible to think, that the legiſlator could poſſibly mean, that ſuch 
perſons ſhould thereby get free from payment of his immediate predeceſ- 


ſor's debts. Were the act to be otherwiſe conſtrued, this abſurdity would 


follow, that the apparent heir's poſſeſſion, without making up any titles, 


which is a fort of vitious intromiſſion, and infers a general paſſive title, 


would be more beneficial than a regular entry, tho? in all other inſtances, | 
the irregular addition is attended with penal conſequences, from which 


the heir regularly entering, may be free. Beſides the purſuer's plea is e- 


ven founded in the words of the law, by which the perſon interjected is 
called the predeceſſor of the apparent heir, who paſſes him by, as wel 
as the perſon laſt veſt, to whom the apparent heir connects by ſervice, 
and by a poſterior clauſe, the apparent heir poſſeſſing, is made univerſally 
liable to his predeceſſor's debts ;_that is, both to the debts of the inter- 
jected perſon, and of the predeceſſor laſt veſt and -ſeifed ; conſequently the 
defender is liable on the ſtatute to pay the laſt Lord's debts, the laſt Lord 
Banff being, in the ſenſe of the act, the defender's predeceſſor. 
Anſauered for Lord Bamff, That by the common law of Scotland, where 


the rule dos not obtain, that mortuus ſafit vi vum, the debts of an apparent 


heir dying unentered, died with himſelf; they could not be made effectual 
againſt the eſtate, nor againſt the next apparent heir paſſing him by. The 
ſtatute 1695, introducing a remedy in this caſe, cannot, nor does not 


8⁰ 


113% ] 
go upon any intentional fraud in the next apparent heir, who himſelf had 
never made up any titles to it; and therefore cannot be ſuppoſed, to in- 
tend any fraud in paffing him by. It was intended ſolely to relieve cre- 
ditors, . lending their money to a perſonal poſſeſſion, either not ſtrictly 
inquiring, whether the borrower is infeft, or hoping, that he will ſoon 
take that ſtep for his on benefit and theirs. It is a correctory law, in- 
1 a paſſive title contya communes regulas juris, conſequently cannot 
be extended de caſu in caſum So far as it provides a remedy, it is the 
part, of JjuCiges to apply it; but where it ſtops ſhort, they cannot go on 
to provide a further remedy : This would be a legiſlative power which 
judges have not. It is likewiſe. a miſtake to ſuppoſe, that, in all caſes 
where an apparent heir has been three years in poſſeſſion, there muſt be 
a remedy in law, to make his debts effectual. Let us ſuppoſe, that the 
next apparent heir, inſtead of paſſing him by, contracts debt to the 
value of the ſubject, and allows the eſtate to be carried off by legal di- 
ligence for payment of thoſe debts : In this caſe, there is no remedy pro- 
vided for the interjected apparent heirs debts. And ſeveral others may be 
figured, even where titles are directly made up to the eſtate by the appa- 
tent heir paſſing by, for which the law has provided no remedy. At 
_ firſt view, it may naturally be thought the intention of the ſtatute, to oblige 
an heir, in whatever manner he makes up titles to the eſtate, to pay the 
debts of the interjected apparent heir, who was three years in poſſeſſion, 
ſo far as he is benefited by the ſucceſſion. Even this fails in ſeyeral in- 
ſtances: But ſurely the act never intended, that an heir continuing in ap- 
parency, without making up any titles, ſhould be liable to the interject- 
ed heir's debts, to the value of that eſtate, of which poſſibly he has not 
e one full year's rent. And it is a miſtake to ſay, that the interject- 
ed perſon is conſidered as predeceſſor to the apparent heir who paſſes him 
by, becauſe, tho' the ſtatute talks of a man's ſucceeding to his imme- 
diate or remoter predeceſſor, it does not follow, that when one ſuc- 
ceeds to a remoter predeceſfor, the perſon interjected, muſt alſo be un- 
derſtood to be a predeceſſor. 2do, Suppoſing the act were inaccu- 
rately worded, which is by no means the caſe, yet it would be an un- 
ſound method of interpretation, to carry this inaccuracy to the ſecond 
clauſe, in which it is moſt obvious, that by the word Predeceſfor is meant 
the perſon who died laſt veſted and ſeized, and denied that he had 
touched any of the rents which fell due in his brother's lifetime. I 
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The Lords found the preſent Lord Bamff's intromiſfons with the rents falling 

due, during the anparency of the laſt Lord, does not infer a paſſive title; but 

makes him liable to the laſt Lord's creditors, in valorem of bis intromſ- 
Fons; and repells the paſſive title, alledged on the Act of Farliament, 1695. 


Om Na. 75 1745 
Lord Braco againſt Sir Hary Innes. 


A verbal promiſe not to remove a tenant is not probable by the maſter's oath. 


« r 
— 


AN NO 1724, Lord Braco ſet a tack for nine years of his ſalmon-fiſh- 
ing in the Spey to Sir Hary, and after the term was expired, charged 
him to remove. Sir Hary ſuſpended on this ground, that the charger had 
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nue therein, paying his rent by tacit relocation, until that be taken off, 


* 
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frequently promiſed not to remove the ſuſpender, as long as he paid the 
yearly tack- duty, and offered to prove it by his oath; ſo that the queſtion 
reſolved in this, how far or how long a verbal paction, or promiſe not to 
remove a tenant may ſubſiſt, and be effectul . 
In ſupport of the -reaſon of ſuſpenſion, it was urged, that tho' it be 


. 


held to be the la of Scotland, that verbal tacks are only good for one 
year, and conſequeutly may not be probable by witneſſes, fo as to have 
effect for a longer-ſpace, or not be good againſt ſingular ſucceſſors; yet 
the preſent: caſe is ſomewhat different, where the promiſe or paction not 
to remove the ſuſpender, is offered to be proven by the oath of the char. 
er. which is not to create a real right without writing.; but the ſuſpender 

ing already in the natural poſſeſſion of the ſubject, is intitled to conti 


by warning, Oc. which has been uſed in this caſe: But the queſtion 
is, whether a paction or promiſe, on the part of the, purſuer, if the ſame 
ſhall be acknowledged, does not afford a ſufficient exception in this ac- 
tion, ſo as to repel, perſonali exceptione, the putſuer from inſiſting therein, 
contrary to ſuch paction. The rule quod pacla ſervanda, &c. admits in- 
deed of various exceptions.z but this queſtion does not fall under any of 
them; for here the promiſe is not to do or perform any thing, conſe- 
- quently the obligation reſulting therefrom is compleated, being no more 
das to abſtain from warning or removing the ſuſpender, while the char- 
ger continues heritor, and the tenant pays his rent duly. The point 
therefore comes to this, what ſhall be the effect of this promiſe? the ſu- 
ſpender believes 4t reaches further. than · a year, and is not ſufficiently imple- 
-mented, by forbearing removing for a year after the iſh of the written 
tack; becauſe the matter of the paction went further than that. It was 
not circumſcribed to any time; but depended on the payment of the tack- 
duty. Sec Spoti ſwood, tit. removing, p. 29. 
Anſwered for Lord Braco, That writing was neceſſary to the conſtitution 
.of a tack for a term of years, not only becauſe ſuch rights as tacks being 
heritable, and concerning lands, are reckoned matters of importance; 
but when granted-for a term of years, are deemed alienations: Hence it 
is, that the promiſe to grant ſuch tacks, or even the verbal ſet for a term 
of years, can never have any effect, altho' offered to be proved by the 
party's oaths, See 167 July 1636, Keith, 15th July 1637, Skene. Nor is 
there any difference betwixt an heritor's paction or promiſe, to continue or 
prolong a tack for terms of years to the former tackſman, and e 
or promiſe, that he ſhould not remove the tackſman, after the determi- 
nation of a tack current. This at leaſt is obvious, that both have 
the ſame effect; and it is à fair conſequence, that where the effects of 
both are the ſame with reſpect to maſter and tenant, both ought to be 
governed by the ſame rules in law, that is, that ſuch pactions ought to 
be eſtabliſhed by writ, according to the uſual ſolemnities, and wherever 
wg is to be interpoſed, there is /ocus poenitentiae before the ſame is ſub- 
| ſcribed. | | 


"The Lords found the reaſon ſuſpenſion not relevant to oblige the charger not 0 

remove the ſuſpender for more than one year after the iſh thereof ; and it noi 

being denied by the ſuſpender, though edge by the charger, that the fu- 
offender has had allowance to poſſeſs tuo years ſince the iſh of the. tack, fond 
| N * 5 
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tere was ug need of any proof of the agreement, mentioned in this reaſon of 
| ſuſpenſion, the ſame being already ſuffcieath implemented as far as it yas 
a therefore repelled the reaſon of ſuſpenſion. 
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CLEXXVIIL F200 | e OT aa: 0 February 5. 1742+ 
Mr George Ayton contra the Creditors of Aliſon of Birkbill. 


Newton, &c. reſigned the ſame to himſelf” in liferent, and to Jobn 
Leſlie his ſon, Gc. which failing, to Clara Leſtie, his daughter and the 
heirs of her body; which failing to Helen Leffie, his youypgeſt daughter 
and the heirs of her body; and failing all, to his neareſt and lawful heirs 
and aſſi gnies, whatſoever, Sc. At this time Sir John had two other 
daughters, than the two called by the above ſubſtitution, vz. Eliſabeth 
his eldeſt, and Mary his ſecond daughter; and, in the procuratory, he 
excluded Alexander Leſlie of Balchrome, and Mary, then ſpouſe to Mr 
Andrew Bruce, and the heirs or ſucceſſors procreate, or to be procre- 
ate of their bodies, from all right of ſucceſſion to the ſaid lands; and de- 
clared, that it ſhould be altogether unlawful to them, to ſerve as heir. 
to him, or to any of his heirs of tailzie and proviſion above written. 
Upon this procuratory, a charter and infeftment were expede. There- 
after Sir John died, and then John Leſlie, and Clara and Helen Leſlies, 
all without iſſue; ſo that there remained only to ſucceed to Sir John, as his 
neareſt heirs whatſoever, his daughters Eliſabeth and Mary. Eliſabeth 
died likewiſe, leaving two daughters Aun and Janet Dicts, who ſerved 
themſelves heirs-portioners to their uncle John. Thereafter Mary died, 
leaving a ſon of à ſecond marriage, Mr George Ayton, who brought a. 
declarator of his right to one half of the ſaid lands againſt the credi- 
tors of Aliſon of Birkhill, who had a right 0 Janet Dick's ſhare, by 
virtue of a diſpoſition from her, and to A's, in virtue of an adjudi- 
cation. And the points in debate, reſolved in two. queſtions, whether 
the above excluſive clauſe was in law effectual, to debar the purſuer 
from the ſucceſſion, as one of the heirs of line to his grandfather and 
uncle? 24s, How far the challenge brought by the purſuer againſt the 
defender's titles, is excluded by the long preſcription, or even by the 
twenty years preſcription of retour? 3 
Argued for the creditors, That a proprietor of lands could ſettle his 
| ſucceſſion in favours: of whatever perſons he thought proper. And 
48 this was a fundamental maxim; ſo Mary and her deſcendents being 
excluded by Sir John, of conſequence, Eliſaherth and her deſcendents 
were preferable by the inveſtiture. Further, it was ſaid, that the im- 
port of the ſettlement, was the ſame as if Sir John had called his heir- 
general, ſecluding or excepting Mary and her deſcendents : In which 
caſe his whole heirs at law would have ſucceeded in their order, pre- 
ferably to Mary; becauſe they were called to the ſucceſſion, and not 
Mary or her deſcendents; and that it was tantamount, as if, failing his 
daughters named in the inveſtiture and their iſſue, he had called his heirs 
5 1 | whatſoever, 
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| | whatſoever, the eldeſt excluding the younger: And there is really here 
no difference, except that Mary is nominatim excluded with her deſcend- 
ants which cannot make the preference given to Eliſabeth leſs effectual. 
| Beſides, ſuppoſing the excluſion out of the queſtion, Mary is not called 
by the ſettlement, therefore ſhe can only claim, under the deſcription 
of Sir John's heir whatſoever ; now it is expreſsly declared, that ſhe ſhall 
not take under that deſcription, ſo that ſhe cannot claim under this 
ſettlement ; ſhe is neither nominatim called, nor under the deſcription 
of his heirs whatſoever. Beſides, Eliſalerh and her heirs do not tale 
the ſucceſſion, in reſpect of the excluſion of Mary, they do not take 
- ob inteſtato, but by the will of Sir John, who, upon the failure of his 
daughters nominatim ſubſtitute, calls his heirs-general in their order, 
preferably to, and in excluſion of Mary; ſo that they take as heirs of 
railzie and proviſion, 'tho' under the character of / heirs-general. adh, 
It was faid, That the defenders were preferable, as the ſpecial ſervice and 
retour of their authors, Jauct and Am Dicks, had ſtood unquarrelled, 


not dn for 20, but fer e.. nd 
Pleaded for the Purſuer, That the excluſive clauſe does not aſſect him. 
Sir John, it would feem, was diſpleaſed with his daughter for marrying Mr 
| Andrew Bruce, a miniſter ; therefore he excludes her from the ſucceſſion, 
at the ſame time that he excludes Alexander Leſlie of Balchrome, and 
the heirs procreate or to be procreate of their bodies: Now as Mary is, 
in that clauſe, deſigned ſpouſe to Mr. Andrew Bruce, it is natural to 
ſuppoſe he meant only heirs procreate or to be procreate betwixt her 
41 Andrew Bruce, her then huſband; But granting the Pur- 
ſuer were included under the ſecluſive clauſe ; yer, according to our law, 
heirs muſt be called to the ſucceſſion of lands, by a direct ſubſtitution 
in the inveſtiture, and that the heirs who are ſo called, cannot be de- 
barred from the ſucceſſion by an excluſion or exheredation, which go 
for nothing, if the right is not veſted in another; nor is it believed, 
there is any inſtance where an inqueſt paſſed by the neareſt heir, be- 
cauſe of ſuch excluſion, and retoured another. None of the heirs, wo 
are now in competition, are nominatim called by Sir John's deſtination: Eli- 
ſabeth, it would ſeem, had fallen under her father's diſpleaſure as well 
as Mary the purſuer's mother, and therefore he prefers their younger 
ſiſters. Neither of the two eldeſt can come in, but under the laſt ſubſti- 
tution of heirs whatſoever; under that character, both are equally 
comprehended; conſequently the ſucceſſion by the failure of the preceding 
ſubſtitutes, devolved equally upon both of them, if ir is not for the eſſect 
of this exheredating clauſe, In the next place, where the termination is 
upon heirs whatſoever, or the heirs at law, the law muſt have its full ope- 
ration and effect without diſtinction or bias. The ſucceſſion is, by the 
inevitable neceſſity of the thing, caſt upon all the heirs whom the 
law calls, and conſequently muſt operate as well in favours of Mary as 
_ Eliſabeth ; for though there is added, with ſecluſion of the ſaid Mary, 
yet that can have no effect, being what the law calls proteſtatio contra- 
ria facto. It is inconſiſtent and incompatible, that heirs whatſoever 
ſhould be called to the ſueceſſion; and yet that any one of them ſhould 
be debarred. The rule of law is, that it is by poſitive inſtitution, and 
not by excluſion, that heirs are called to the ſucceſſion ; whereas, here, 
if Eliſabert*s heirs are preferred, it is by the excluſion only, and not by | 
any poſitive inſtitution: The deſcriptive words under which they : | 
5 | | ca 


"I. 


F 


called, being equally applicable to both; nor does any thing occur in 
this part of the clauſe, but what is implied in every excluſive clauſe 
| whatever. Laſtly, As to the objection to Am and Janet Dicks 
| - "retour, it was anſwered, That the poſitive preſcription could not run 
until the death of Sir John's Lady, who had a right of liferent provi- 

_ ded to her, and who lived down to the 1706: And, with reſpect to the 
negative preſcription of the reduction of rerours in 20 years, it was ſaid, 
that there was no occaſion in this caſe for a reduction; nothing being 
more certain, than that an heir of line may ſerve to his Predeceſſors, 
even at the diſtance of an 100 years, if he is able to prove his propin- 
quity; ſeeing no length of time can cut off the right of blood. It is 
true, if another heir produce a valid retour, that will exclude him, un- 
leſs the ſame is reduced within 20 years; but, if the retour is null ex fa- 
cie, there is no occaſion for a reduction; a diſtinction approved of in all 
our law- books. Now, as the excluſive clauſe is recited in the retour it- 
ſelf, as the reaſon why Mary was not ſerved heir-portioner to her bro- 
ther, as well as her two nieces; and that the ſaid clauſe is inept and in- 
effectual: It is juſt the ſame, as if an inqueſt: had ſerved a ſecond ſon 
heir of line to his father, in reſpect that his elder brother had renoun- 
ced to be heir in a proceſs at the inſtance of one of his father's cre- 
ditors, which it is believed, is a nullity that could be objected at any 
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The Lords found, that the excluſion of Mary was effeftual, and that the ſer- 
vice of the grand-daughiers could not now be quarrelled. . 
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clxxxlx. Feb. 9. 1742. 


Competition, the real creditors of Mr John Mitchel 
Merchant in Glaſgow, with Janet Warden Relict of the 
ſaid Jobi Mitchel. | it... Lat 
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- Aliferent granted by a buſband to a wife, whether a donation or remuneratory 
| proviſion. 1 ; r 42 


— 2 
” ho — ——_— 2 = ; —_— ORD 2 
2X ” ASI, #4 14 : = n — ran 0 - . < * = ET * 9 Tg . — 2 2s = T 2 — 9 =; = 
- 8 — — = — 5 po - - 8 7 33 7 = rn 4 ISS * . * Z 5 25 : - : 4 > 8 . Jon 5 3 e an 2 PIT WIE — 2 8 - 8 S —— —_ 
; 8 N 2 SE ; r 2 * IF 5 * 4 Mar TIE a ty abr TTT * "I n ER. * : 5 9 ; P 12D" Loca — - "op 
3 3 3 . 7 3 2 E * 2 * * * 1 4 8 8 LE IS EET 2 NSD SIR * 2 9 — 1 3 — LF - - - 8 334 2 nat * - 2 — gry * — 5 1 — — >> £ — - ->;* 2 1 — 
T3 <4 * . > . — 8 1 7 x — T N n — Sno SE. : —— — — — 3 — 2 „ * 2 4-2 2 rr > — 2 2 2 : NE — IS — = 
” — p< : = - er Apo nn 1 0 MIKA nnn CoH SIRE II» 2 7 3 & r 8 Wehn — — . r R : =. : 8 SI S a L 2 a 2 1 8 ; : PERS IEEEEIES - . - — 1 og = : —_— — _ 
2 5 Za * 2 255 gu —— 2 — — — — 2 — — — * + a. — — - . IX > — 4 1 RD 4 = 2 2 > 4 
Int We mt me ni — 6 Des — — — 2 — — — - — G ——— — — et — 1 « ER be : . . - = PF 
— 2 wn , 4 . 
. 


* T* E ſaid John Mitchel, in his marriage- contract with Janet Warden, 
I became bound to pay her the yearly liferent-annuity of 500 merks, 
in caſe of children of the marriage, the event that happened; thereafter 
he, anno 1731, purchaſed an old tenement, which had fallen to his 
wife, and her two ſiſters, by their brother's deceaſe, and the diſpoſition 
was taken to himſelf and wife, and longeſt liver in liferent and* con- 
jun& fee: As alſo it ſets forth, that he had paid 4900 merks to them, 
ds the price of the ſame, whereof. each grants for their own part receipt. 
Mr Mitchel razed the old tenement and built a new large one in its 
place, which coſt him a great ſum of money ; and, having become bank- 
rupt, he died in the year 1735. Thereafter his creditors led adjudi- 
cations againſt his apparent heir, upon which a competition enſued be- 
twixt them and the relic, about the rents of this new tenement. 
Pleaded for the creditors, That. the liferent- right, ſettled on the widow, _ 
by the diſpoſition, was a donatio inter virum et uxorem, revocable and * : 
e voke 
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Loben by ige huſband's poſterior comrraftions;, norwithſtanding there 
of, the creditors were willing to yield their preference in the new, tene- 
ment, to the extent of the yearly rent of the old, wherein ſhe was 
infeft, which it is believed, amounted to, about I., 20 ſterling; and as 
8c the ſuperplus rents, the creditors: argued, That the liferent, of tbe 
odlcqd tenement, granted by the huſband to his wife ſlaute matrimonio, was 
a donation revoked by the huſband's after-contractions; and if her 
lignt to the old tenement. was revoked, ſhe could lay no claim to the 
new. 24h), Suppoſing the liferent to be a remuneratory proviſion and 
re not revokable ; OP .terement being thrown down and .demoliſhed, 


her liferent ceaſed, and ſhe; could have no claim to the new one, further 


* 


„%%% • A A ²˙ AA ⁰² ¼N⏑ͥ ZL a ↄʃö 
Pleaded for che ralſct, That ſhe had no other fund to truſt. to, for 
implement of the proviſions, of her contract of marriage, but the rents 
of this new tenement; and that, when ſhe diſponed her third part of 
dhe fee, ta her huſband, alongſt with her ſiſters, with the burden of 
the lifereat of rhe whole, that bieten: was ll he go for the diſpoſition 
of her third part; ſo that ſhe purchaſed the ſame for an onerous cauſe, 
it was therefore no donation, and ſo not revokable. And as to 
VVV 
receive d her third ſhare of the price, it was inter conjun 775 -Q 


11 Nat, and falſe 
in fact, as could yet be proven. It remained therefore to be 
conſidered, whether any improvements or meliorations upon the 
ſubject did accrue to her, during the ſubſiſtence of that liferent- right: 
As to which it was certain, by the principles of law, a liferent gave a full 
title to every benefit and profit ariſing from the ſubject during the con- 

tinuance thereof. That in this caſe, as it was granted to take effed at 
the diſſolution of the marriage, it muſt be underſtood to be granted 
tantum et tale, as the ſubje& eventually proves to be, at the time the 
liferent is to take place. If the ſubject is deteriorate ſine dolo malo, the 
liferentrix mult ſuſtain the loſs; if meliorate, ſhe is intitled to the pro- 
fir. 2dly, If needful, it can be proven, that Mr Mitchel 1 of 
his wife's money, (beſides this tenement) above 8000 merks, by means of 
which, he was enabled to build this new tenement ; fo that, in effect, it 
was built with the «wife's money. But, ſuppoſing that the creditors 
were intitled to reduce the liferent - infeftment quoad the excreſcent va- 
lue of the rents of this new tenement, over and above the L. 20 Ster- 
ling, which was the rent of the old tenement, in as far as the benefit thereby 
given to the wife could be conſtrued to be gratuitous ; yet ſhe would 
certainly be intitled upon the ſame principles as is obtruded againſt her, 
to ſupport her liferent, to the full extent of every claim of debt where- {; 
by ſhe was an onerous creditor, not only for the L. 20 yearly, as the ſl 
acknowledged rent of the old tenement, ſeeing ſhe was a moſt onerous 8 
purchaſer of her liferent: right, quoad that extent, but likewiſe for the b. 
500 mer ks of liferent- annuity, to which ſhe was intitled by her contract h, 
of mate I ——— marg mer 

_ | Replied for the creditors, That the diſpoſition. bears expreſsly, ſhe IM «© 
got her ſhare of the price; and although the narrative of a deed inter con- lt 

junctas, may not prove againſt third parties; yet, where the queſtion th 
is amongſt . the parties themſelves, there is no reaſon why. it ſhould 
not prove. But ſuppoſing it true, ſhe had not got her ſhare, as it was a 
bargain of ſale for a price agreed on in money, the could have omar | 

* | | gy 


7 


7 


MT. : 


ed it at any time; and if ſhe had brought a proceſs againſt her huſband 
for payment, he could have had no defence: It was therefore owing to 
her own neglect that ſhe did not receive it; ſo that the liferent- right he 
granted to his wife was not a remuneratory proviſion, ſince the man 
got nothing from his wife but what he ſtood bound to pay a full price 
for. Neither does it appear that the reli& has any claim for the | Sack 
us rents in ſtrict law, more than in equity; for the rule in edificatum ſo- 
lo, &c. will not apply to the preſent caſe. If a man ſhould take it in 
his head; to build on a common in which he is a joint proprietor, the 
other heritors might ſtop the work; but, if they do not, they have no 
Intereſt in the houſe, further than to make up the damage by the loſs of 
ground. In like manner (as here) where a man builds upon his life- 
rented property, with a view to profit, or for his own conveniency, 
without any intention to benefit the liferentrix, ' ſhe may oppoſe the 
building; but will nor it is thought have any claim, further than for da- 
mages. See J. 8. and J. 5.F. 2. Nuib. mod. Uſufr. amit. 15th Decem- 
ber Hog. fen conra Mees ss. 


be Lords found, that the wife was intitled to the rent of the houſe, to the 
extent of the ſum for which ſhe was creditor by ber contract of mar- 

| riage: And, before anſwer as to the other points, 'remit to be heard, 
"9 _ far the buſband was lacratus by the wife's ſucceſſion to her bro- 
CW Set” pn 1 


TM Gs 4 © February 4. 1742. 
William Robertſon contra Jean Kerr. 
I. 15th Ae, 1696. ; 
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lia Robertſon brought a reduction of his Brother Major Robert- 
ſon's teſtament, upon this, amongſt other grounds, That the end 
of the laſt page did not mention how many pages are thercin contained, 
as is required by the above act. FCC 
Anſabered, The Teſtament is wrote upon one ſheet, and the 4 pages 
are numbered, and ſigned by the teſtator, and the laſt page by the 
witneſſes ; and that as this writ does not fall under the words of the 
ſtatute, ſo it is not comprehended under the meaning of the act: It con- 
fiſts but of one ſheet ; and therefore, there could nat be any addition or 
ſubtraction, which can only take place where a writ conſiſts of more 
ſheets joined together. The directions of the law are obſerved ; every 
page is marked by the numbers, firſt, ſecond, third; and the laſt page 
bears number 4th: But the act does not preſcribe any particular form, 
how the number of the pages ſhall be mentioned, as the act 1686 does 
with reſpect to ſeiſings. It is true the number of pages is uſually menti- 
oned in the teſting clauſe; but it is without any ſpecial direction from this 
ſtatute. Neither has it ſaid, that the omiſſion of any of the matters 
cherein required, 'ſhall infer a nullity. ee re 
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., Amongſt ſeveral other points which occurred betwixt theſe parties, was 
the following one. The deceaſed. Major Robertſon, by his teſtament, 
nominate Villiam Robertſon his only ſon, then an infant, and the heirs 
of his body, which failing, the ſaid Mrs Jean Kerr his ſpouſe, his e- 
ecutor and univerſal legator, ſubject to certain legacies. Some of the 
legacies were to be papable by the ſon, and ſome. additional ones by the 
relict, in the event of the ſon's dying before his marriage or majority: 

Proviſo in caſe the ſon ſhould ſurvive his majority, or till he ſhould have 
iſſue of his body, the additional legacies ſhould become void. And, 

_ amongſt the reſt of the additional legacies, there was L. 3000 left te 
the purſuer and his family. Major Rabertſon having died ſoon after ma- 
King his will, the tutors named to the ſon made-up the tutorial inven- 

- aries of the eſtate which deſcended toe their pupil, but never expede 
any confirmation of the teſtament; and the ſon having died when a- 

bout 15 years of age, the ſucceſſion devolved upon the relic, in virtue 

of the {bRiicurion contained in the teſtament, which ſhe confirmed. 

Of this teſtament the purſuer (brother to the Major) brought a re- 
duction upon various topicks ; and, inter alia, claimed the legittim or 
bairns part of gear which belonged to his nephew (the Major's ſon) which 


oo he the purſuer had right to, as neareſt of kin to him. 

I.,h! e arguments offered in defence were, That a father was indeed un- 
der an obligation to leave a certain ſhare of his moveables to his chil- 
dren; but that it ſounded oddly, to ſay, that when a parent had left 
th ewhole eſtate to his only child, that he had not implemented the 
obligation, and that he ſtill remained debitor to him in the legittim or 
bairns part. That in this caſe the obligation was implemented in the 
moſt beneficial manner, when the property of the whole deſcended to the 

Jon, and the heirs of his body, without any reſtriction or limitation, and 
the defender is ſubſtituted ſimply to the ſon and the heirs of his body; 
ſo that upon their failure quandocumque, the ſubſtitution in her favours 
was to take place, unleſs they otherwiſe diſpoſed of the defunct's eſtate. 
By the civil law, from which we probably derive the legittim, if an on- 
ly child was inſtitute heir ex afſe, the right of legittim was quite extinct; 
conſequently, it could neither fubſiſt in him, or tranſmit to his repreſen- 
tatives: agreeable to this, it has always been held to be the law of Scor- 
land, that whatever a child receives from his father, ſo far exringuiſhes 
the legittim; therefore if he takes the whole, it is -urdoubredly ew 
tinguifhed. By the Roman law, as the child's claim of legittim was 
properly a claim of ſucceſſion to the parent, ſo the parent could ſubſti- 

= rute:to the child the ſame way in the legittim, as he could in the reſt 

of the eſtate, that is, he could ſubſticute ſi heres non erit.; ſo that whe- 

| ther the child predeceaſed the father, or ſurvived, and declined the ſuc- 

.ceſſion, the ſubſtitute took the whole; without diſt inction betwixt the le- 

gittim and the reſt of the eſtate, The child had no guerela e 

| hen 


n 


he was called to the whole, and much leſs was ſuch daim com- 


petent to the heirs of the child. It is true, that ſubſtitution ſi heres 
crit, was only allowed amongſt the Romans in ſome caſes; yet by our 

modern onſtoms any teſtator may ſubſticute to his heir ſi heres erit as to 
all the eſtate that deſcends from him to the heir. In ſhort, children 
with us take the legittim as a right of ſucceſſion, much upon the ſame 
plan they claim a proviſion in their favours in a contract of marriage; 


conſequently, they cannot be A dy gratuitous deeds that are to 


take place after the father's death, but ſtill they take it as a right of 
ſucceſſion, and therefore it is liable to a ſubſtitut ion, in the ſame manner 
as the father's other moveable eſtate: And upon the ſame rule, when 


a father dies leaving an only child who has right to the executry, it was | 


never heard of, that the child confirmed only the dead's part, and took 
up the legittim without confirmation; but it has always been underſtood 
to be neceſſary to confirm the whole, in order to intitle him to proceed to 


diligence. Nor is it any objection to this doctrine, viz. that children 


take their legittim as a right of ſucceſſion ; that the legittim veſt in them 


immediately upon the father's death, which the dead's part does nor, 
but requires a confirmation; for this is not peculiar to the legittim; it 
holds likewiſe in every legacy which veſts in the legator, and tranſmits 
to his heirs; and yet it will not be maintained, that this excludes a 
ſubſtitution in the legacy. See 5. 6. Tnſt. in officios. : Teſtam. I. 12. c. eod. 
Book of Majeſty, lib. 24. cap. 37. F 2d. 14 act 1617, anent Executors. 
Inſtructions to the Commiſſars in the 1666. 5 

Anſwered for the Purſuer, That the legittim though derived from 
the father, is no right of ſucceſſion in the perſon of the child; that 
it belongs to the child proprio jure, and upon the principles of our law, 


is more propertly a ſhare in the diviſion of that moveable eſtate which 


was in communion during the father's lifetime, the adminiſtration of 
which was committed to . father himſelf, and veſts in the child the 
moment that the father dies. And more particularly, that neither by 
the civil, Engliſh, or Scotiſh law, is it competent to the father, by a- 
ny deed of a teſtamentary nature, to defeat, impair or burden the child's 
right of legittim, as is evident from J. 30. and 32. proem. cod. de in offi- 
Cios reſt, and Voer, 5 44. cod. tit, and all the Doctors conſiders, that a ſub- 
ſtitution to the hid in this claim of legittim, whereby any other per- 
ſon than the child's own heir ſhould be appointed to ſucceed, is a grava- 
men impoſitum legittime, which the father had no power to impoſe, And 
with reſpect to the law of England, though this right of legittim is no 
part of rhe general law of that country, yet there are particular coun- 
ties where it takes place, upon the ſame footing as it is eſtabliſhed in 
Scotland, as appears from Swinburn's treatiſe on teſtaments, part. 3. 9 
16. See likewiſe chap. 37. lib. 2. Reg. Majeſt. Stair lib. 3. fil. 4. \ 24+ 
Dirleton de legitt. liber. and 13th. July 1681, Chriſtie, In a word, the de- 
fender's plea proceeds upon this fundamental miſtake, in ſuppoſing that 
the teſtament conveyed to her all the defunct's moveable eſtate, under 

a general ſubſtitution ; whereas it neither did or could convey any more 
to her, than the dead's part, ſince no more belonged to the teſtator ſub- 
ject to his power of diſponing. The legittim belonged to, and veſted 
in the child ip/o jure, the moment the Major died, when the teſtament 
CO ee only 
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only became effectual, and the univerſal legacy could never be meant to 
convey. more than belonged to the Major, with the burden of debes. 
And in ſuch a caſe as this, where the child is not only intitled to the 
legittim, but is alſo nominate Executor and univerſal legatar, ſuſtinet 
duplicem per ſonam, he is intitled to the legittim proprio jure, and takes the 
reſidue, with the burden of debts qua univerſal legator. Qua executor 

the child is no doubt liable to his fathers whole debts,” onerous or gra- 
tuitous; but as intitled to his 1 would prevail againſt any 
gratuitous deed, whereby his right of legittim would be impaired or 


mo; > 


= Lords Found, that not withſlanding of the teſtament, the purſuer, as 
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 Heritors of the Pariſh'of Strathmigh contra Mr George Gill. 


t 


8 OoOme of the heritors of the ſaid Pariſh, brought a proceſs againſt 
| Mr Gilleſpie, before the Sheriff of Fife; libelling, That he had neg- 
lected to adminiſtrate the ſacrament for ſeveral years; Ianto 
whereof, he yearly uplifted for his own uſe, the ſum modified for com- 
munion elements, by his decreet of locality ; thereby depriving the 
poor of the ſaid Pariſh, of the ſum of —— juſtly appertaining to them 
by the laws of this Kingdom: Therefore concluding G. The ſheriff 
pronounced the following interlocutor : Having conſidered this proceſs, 
with the defences and anſwers thereto, ordains the defender to produce, 
a ſigned condeſcendence, of the time of his admiſſion as miniſter of 
Strathmiglo, and of the years he has adminiſtred the ſacrament ſince 
that time: whereupon he offered a bill of advocation. See 29 Novem 
ver 1678, Birnie 21ſt July 1713, Heritors of the Pariſh of Abdie. 


The Lords refuſed to advocate the cauſe. = 


Ne CXCII 


David Ramſay Shipmaſter in Leith contra John Balfour. 
Inſolvency of a Partner, upon whom the Loſs lit. 


: Di Ramſay having brought home ſome velvets, by commiſſion, 


for Archibald Balfour, and Samuel Welſß, Merchants in Edinburgh, 
they paid him the prime coſt of two thirds thereof, and agreed to give 
him a third ſhare of the profits, in diſpoſing of the ſame; conform to 


an obligation, wherein they acknowledge the receipt of the velvets; 


and that he had paid one third of the price: © Therefore they oblige 
e themſelves, to hold accompt to him, ſor the third part of the neat 
* proceeds of the ſales of ſaid goods, he always running all riſques, ac- 
* cording to his proportion, in all ſhapes with them.“ Part of the 


velvets were given to Patrick Manderſton Merchant in Edinburgh, to be 


diſpoſed of for their behoof, and he in his books gives them credit for 
the ſum of L. 117 Serling, as the proceeds thereof; and marks the 
ſame on the back of a bill, which Balfour and Welſh had accepted, pay- 
able to Manderſton. Shortly after Samuel Welſb gave way; whereupon 


Ramſay brought a proceſs againſt ohn Balfour, as repreſenting Archibal4 


his brother, to account to him for the third of the neat proceeds of 
the velvets. The Defence was, That Archibald Balfour was not liable for 
Welſs infolvency, and that he, the Defender, was willing to implement 
Archibald's part, but was not bound to implement what was incumbent 
on#elb.. 1 | | 


| Anſwered, That the co-obligants were liable conjundtly, tho' not con- 
junctly and ſeverally: The effect of which behoved to be, that the one 


ration, they grant receipt for the cargo, and oblige themſelves to hold ac- 


compt; which is juſt the ſame as if they had ſaid, we bind ourſelves con- 


junctly to accompt : And this being fixed, the conſequence. is, that 
Archibald was liable in ſolidum ; both becaule the performance in this 
| caſe is indiviſible, and alſo becauſe the other co-obligant is bankrupt. 

The truſt repoſed in Balfour and Welfs was plainly indiviſible, and the 
conſequential obligation, to accompt for the proceeds, muſt partake of 
the nature of the principal obligation, But even ſuppoſing the original 


obligation diviſible, yet, even there, one of the obligants proving in- 


ſolvent, the other is liable in ſolidum, becauſe they are bound conjunct- 
ly. The goods were delivered to the obligants as Partners, and they 
were to have the ſole diſpoſal; they could run no riſk by the Purſuer's 


bankruptcy, as little ought he by the failure of any of them. And as 


to the clauſe in the obligation, he running all riſks, it means no more 
than ſuch as the obligants ſhould run in common, ſuch as bad debtors, 
fire, Oc. which it was moſt reaſonable the Purſuer ſhould run as well 
as the others, ſince he was to have a third ſhare of the profits. See 14th 
June 1672, Sutherland, 16th December 1710 Muſbet. Fountainhall. | 
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-24y, As to the ſeparate point, that the Purſuef's money, viz. the 24 
part of L. 117 Sterling, was applied to the payment of a bill which 
Archibald Balfour and Welſh owed, conjunctly and ſeverally, to Parrich 
Manderſton; this of itſelf made them both liable iz ſolidum. It came 

thereby to be in rem verſam of them both, and the ſurrogated debt muſt 
_ -partake of the ſame nature with the debt, in place of which it came. 
Replied for John Baſſour, That the determination of the preſent queſti- 
on did not depend upon the nature of diviſible or indiviſible obligations, 
or upon any conſequences of perſons being bound conjunctly, or conjunct- 
ly and ſeverally, but on the known laws of ſociety; by the nature of 
 -which, as each party is to have his ſhare of gain, ſo he muſt bear a pro- 
portional part of the loſs, if any be. Therefore, when the ſociety dif- 
ſolves by the death or bankruptcy of any of the partners, each is not 
liable to the other in folidum for his ſhare ; that would be abſurd: But 
each partner is obliged to give acconnt of his own dealings, and to com- 
municate the profits to the reſt according to their reſpective proportions. 
and if there be no profit but loſs, he is entitled to demand of the others, 
that they indemnify him pro rata: And this rule takes place, when the 
loſs happens through the inſolvency of one of the Partners, J. 63. F. 5. 
and J. 67, F pro ſocio; agree able to which, rhe Defender is willing to 
communicate, with the purſuer, what his brother intromitted with be- 
longing to the company: Nay the obligation itſelf declares, that the pur- 
ſuer was to run all riſks without exception; and conſequently compre- 
hends this of the inſolvency of one of the partners; which indeed it 
would have done from the nature of the contract, tho' there had been 
no writing. And as to the ſeparate point, the only rule of judging 
Whether the money applied in payment of the bill, due to Manderſton, 
* woas in rem verſam of Balfour or Welſh, is to conſider whoſe debt was 
5 thereby extinguiſhed? With reſpect to which, it is believed ſeveral perſons 
may be bound in ſolidum for one debt to the creditor; and yet it might 
not follow, that the whole is the proper debt of any one of the obligants. 
In the preſent caſe, Balfour and Welſh were debtors to Manderſton by 
bill; and although he might have demanded payment from either of 
them, yet the debt till ſubſiſted for the one half againſt the other; he 
-was bound to pay it in all events, and his obligation could not be extin- 
guiſhed, but by his making payment. Now, if the money retained by 
 Manderſton, was applied for the one half, to extinguiſh the proper debt of 
MWelſb, as it really was, is it not the ſame thing as if Welſb had put the 
money in his pocket? How can it then be ſaid to be in rem verſam of . Bat 
Four, when it was applied to pay the debt of Velſb. e 


Die Lords found the Defender Bable for the whote 


{ 219 1 


— wn, cs June 16th 1742. 
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Hamilton of Lach. land Surveyor- General, contra Robert 
Boyd, oc. Skippers in Irvine. e 


Importation of Iriſh-viftual probable by Oath of Party. 


IN the proceſs at Mr Hamilton's inſtance againſt the ſaid Skippers for im- 
4 porting Iriſh-victual, the Lords pronounced the following interlocutor: 
„Find the importation of Iriſh- victual prohibited by act of council, ra- 
< tified by ſubſequent ſtatutes, competent to be tryed by the judge- ordi- 
+ nary; and find that the limitation of 6 months for trying the offence, 
as by the ſtatute 1703, does allenarly reſpect the ſuperadded penalty of 
* tranſportation: But find that ſuch importation is not probable by the 


3 


*« oath of parties; and therefore, that the offenders cannot be obliged to 


e depone againſt themſelves.” e 

' Thereafter the Lords . Found the importation of Iriſh- victual proba- 

e ble by the oath of party.” Againſt which laſt Interlocutor the Skip- 

pers reclaimed, and pled, That all Civilians agree in this propoſition, That 

in criminibus ubi pena „ irragari poteſt, the oath of party is 
an incompetent mean of proof; a rule founded on the principles of ju- 

ſtice and equity. It is true, in cauſes criminal, parties are obliged to depone, 


— 


where the puniſhment does not reach beyond pecuniary fines, upon the 


{ame principle as they are obliged to depone in matters purely civil; but 
there 1s no analogy from thence to other criminal caſes, whereupon ſenten- 


ces of forfeiture, or pena corporis affliftiva, may be impoſed. The rule of 


the civil law was, ſanguinem ſuum quoquo modo redimere licere. And tempta- 
tion of perjury would be ſo ſtrong, in caſes where ſuch high penalties might 
be impoſed, the laws of all countries have made this to be a rule; and 


where expediency made it neceſſary to make an exception in particular 


caſes, becauſe of the publick intereſt, a ſpecial ſtatute has been thought 
neceſſary on that account. Neither is there any thing in the ſtatute 1703, 
which obliges the defender to depone againſt himſelf ; for as to the words 
whereby the crime is made probable prout de jure, they ſignify no more, 
than to be probable as accords of the Jaw, that is, by every competent 
mean of proof; and the common acceptation of rhefe words imports 
No more than this, to be probable by witneſſes, in oppoſition to a proof 
by writ or oath of party: Thus in pronouncing acts, or allowing proofs 
before anſwer, theſe words are never made ufe of, but in order to de- 
note, that the point is probable by witneſſes. See Faber. in cod. lib. 4. 
wit. 1 defin. 43; Mathaus de criminibus, tit. de probationibus, cap. 7. Sir 
George Mackenzie in his criminals, part 2d. fit. 25. 38th act Parl. 1661. 
Pied for the Purſuer, If a loading of meal is taken in Ireland, and 
brought to Scotland, how ſhall it be proven? the maſter and all the ma- 
riners are, by the law, liable to puniſhment, et ſocii criminis; ſo not by 
their own oaths againſt one another, can they be convicted: If people 
ſee them land in Scotland, which may be caſily avoided, yet thoſe who 
ſee them land cannot ſwear from what place the meal was br om 
hew 
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probable by all kinds oſ proofs; and ſuch is the common acceptation, 


11 320 1 
| How then is it to be proven? If by witneſſes from Ireland, how are they 
to be come at? In ſhort, if the oath of party is not competent, the 
law may be repealed as uſeleſs. No doubt, there are caſes where a par. 

ty is not obliged to give his oath ; but where the offence is not inter cri. 
mina atrociora, it is no uncommon — to oblige the party to 
purge himſelf by oath; which is a proceeding far from being againſt 
natural juſtice, as the perſon is thereby made his own judge, of which 
he cannot complain. And the only reaſon, Why, in all caſes, an oath 
cannot be adminiſtred is, leſt an occaſion be miniſtred to perjury, The 
law does not think it hard, that a man ſhould be convicted by oath, 
more than by writing; for it ſuppoſes, that it is juſt that offences 
ſhould be diſcovered and puniſhed ; and therefore the temper in this 
matter is modelled by the law itſelf: And it cannot be faid to be un- 
juſt, when neither life nor limb are concern'd, which indeed are great 
temptations upon a party obliged to depone. And as to the words of 
the act, declaring the delinquency, * be proven praut de jure, it 
means no more, than a direction to judges to ſuſtain the delinquency 


in Interlocutors pronounced every day; and ſo it has been decided, 24 
January 1712, Juſtices of the Peace of Air. Nor is it any objection, 
that perſons under the degree of hereters, if convicted within fix 
months, may be tranſported, and that it would be flagrant to ſuppoſe 
the delinquency probable by their oaths; becauſe none of the puniſh- 
ments in . a touch life, limb, or fame, no more than in the caſes 
of wood-cutting, or ſtealing bees. And if the law has thought 
it neceſſary, 'that they ſhould diſcover, not thoughts, but criminal 
facts committed by them, they cannot complain. See Lord Stair lib. 
4. tit. 44 Faber in cod. lib. 4. tit. 1. Defin. 43. l. 9. 2 de jure jurandb; 
and ſtatute 1703, prohibiting the exportation of Iriſh wool, _ 
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Competition Andrew Chalmers with Fobn Blair, &c. 
Before what Commiſſar the moveable eckt of a defunt fall to be confi 


med. 


<Y0hn Blair having moved an edi& before the Commiffaries of Edin- 
Burgh for deceraing him executor qua creditor to the deceaſed Mr 
Hugh Murra N Advocate; compearance was made for Mr 
balmers, who had been decerned executer qua creditor to Mr Murray 
before the Commiſſaries of S Andrews; and it was objected for him, 
that there could be no confirmation of Executors before the com- 

miſſaries of Edinburgh, but allenarly at Sr Andrews, becauſe although 
the defunct was a lawyer and pleader before the Lords, yet his 123 

| | „ ji | | | dwe ing- 


— — — 


1 


dwelling-houſe was at Lochgelly in Fife, which is in the commiſſariot of 
St Andrews ; and that for five or ſix years before his death, he had graſs 
parks and labouring in his own hands, and great works of incloſin 
ground, going on at Lochgelly, where he had ſervants conſtantly reſi 
and that himſelf . and family reſided always there during the fix vaca- 
tion months, when his rc in Edinburgh was locked up; therefore, as 
_Lochgelly was his chief domicile, the commiſſary of that bounds is he 
who only can confirm the whole executry. gg. 
. Anſwered for John Blair, That Mr Murray laid his account with reſi- 
dence at Edinburgh. during life, where he practiſed as a lawyer; that in 
that view, he bought and furniſhed a dwelling-houſe in Edinburgh, in 
which he and his family reſided, and where he died. It is true, ſome 
years before his death, he ſucceeded to the eſtate of Melgund, and as 
there happened to be a country-houſe on part of that eſtate at Lochgelly, 
he gave over a country-houſe he had near Edinburgh, and went there 
ſome part of the vacation; and for his diverſion he poſſibly might take 


ſome of the parks. However, his firſt reſidence in the proſecution of 


his buſineſs was ſtill in his houſe in Edinburgh, not only during the ſeſ- 
ſion, but even during a good part of the vacation, he being one of the 
town's aſſeſſors; ſo that there is no reaſon to think that he had any 
animus or intention to change the locus domicilii which he had once de- 
liberately fixed. If the houſe of Lochgelly had been the ſeat of an anci- 
ent paternal eſtate, in which Mr Murray and his forefathers had always 
reſided. there might have been ſame pretence for conſidering it as his 


proper domicil, for which, ratione originis, he might have had a parti- 


cular affection; but that was not the caſe. In ſhort, Mr Murray's occa- 
ſional reſidence at Lochgelly cannot be underſtood animo remanendi, but 
only as a ſort of receſs for amuſement and recreation. 


8 The Lords paſſed Mr Chalmers's bill of advocation, and remitted to the 

cCommiſſary of St Andrews 20 proceed in the edict of confirmation at the 
inſtance 1 the ſaid John Blair. Ae 

No CXCV. 2 = June 17. 1742. 


Mary Provan, contra Patrick Calder and William Anderſon. 


x Grantiag and depoſi ting a bill if probable by witneſſes. 2 Whether valid if 


gratuitous, 3 If granted intuitu matrimonii, does the bill become 
void if marriage do not follow. | —— 


ARY 5 R OVAN happening to be in a publick-houſe with 


alledged, propoſed marriage to her, and, upon her expreſſing ſome diffi- 
e e 4 N 3 dence 


aſs 
Gag, 


1 Calder and Anderſon; Calder in his cups made love to Mary, and, as 
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|  Lable in damages, incaſe the bill thould be found vad. 


1 


aue W 2x be lad ftthettyaelerted othet giils, "EY in order to 
give her aſſurances of his ſincerity, granted her a bill ſor an L. 00 Ster- 
5 thereby meaning, as ſhe averred, that he fhouid pay the ſame, in 
9 eee eee Tromiſe of marriage, which bill ſhe gave to 

r/on, 


upon his promiſing, either to return the bill to her when ſhe 
thould call for it, . her the ſumn therein contained. Calder ha- 
ving reſiled, and ener d ot back the bill from auer ſon, Mary brought 
an aQion againſt t a both h, concluding againſt Anderſon the depolitar | 
for exhibirio and d very of the bill, and, in * ſecand place, in caſe 
bol failie, both a alt ban and-Calde for * 8 
proof before anſwer was allowed of what paſſed at the time the bill was 


granted, and, in conſequence thereof, ſeveral witneſſes were examined. 
_ Pled for Anderſon, That he acknowledged the bill was put in his 
hands, but not with an ſerious purpoſe of being kept for the purſuer: 
10 far from it, that, 2s the whole affair from ſirſi to laſt, was tranſacted” 


nà the way of joke, i od by every body preſent, that the 


ibill was not te be made uſe 5 og that he ought to redeliver the _ I 


to the granter, which accorgingly he did; and that, even ſuſ 
had been depoſitate in his hands in terms of the libel, he could 


* 
15 DE bl 


And for boch che defenders, it was urged; that a bill being HY 
| 2 2 ver for an L. noo Sterling, and put into Auderſous hands 
— were facts not relevant to be proven by witneſſes; that 
how hw was very jealous of Parole evidence, and never admitted the 
ſame in matters of importance. If the purſuer had libelled a ſpecial | 
caſus amiſſionis, os loft cafſu improviſe, the neceſſity of the thing muſt 
have made way for a proof by witneſſes: but if people give tru they 
muſt follow the faith of thoſe they do truſt; and hake: ws e 05 | 
complain of being denied a proof by witneſſes, when it was in their 
Power to provide themſelves with better evidence. And with | reſpect 
o the fact, that the purſuer truſted Anderſon” with the bill, it was faid 
to fall under the act 1696 as a ſpecies of truſt, and not probable other- 
wiſe than by writ or oath. But, granting the facts were true, as alled- 
ged by the purſuer, tlie bill is gratuitous, and ſo not binding, as decid- 
ed December 3d 1736, Weir. A promiſe of marriage, which one is 
at liberty to retract next moment, may be the impuls 
a deed; but ſurely it will never be underſtood an onerous cauſe, te make 
the deed be conſidered any thing elſe than as a donation. Laitly, the 
bill was granted intuitu matrimonii, and conſequently muſt fall to the 
ground, a caxfa data, cauſa nun ſecura, ſince. marriage has not follow- 
ed; and it can never be ſupported on the ſuppoſition that it was only a 
penalty upon Calder, to be forfeited, in cafe he refaſed to implement the 
marriage, t nal ſtipulations cannot be conſtitute in the ſhape oſ a bill; 
A promiſe of marriage, under a penalty, is net. effetual, mote for the 
penalty than for the marriage itſelf; there is locus poenitentie with re- 
gard to both. J. 5. in fine, C. de Honſal. 21. January 1715, Toung. 
Anſwered for the Purſuer, That there is nothing more Frequent * 
: our . than to > ſuſtain a proof by — Where the WP is con- 
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ve cauſe to make 
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cerning "0 tenor of writs of i importance ; and that all lawyers agree in 


this, that chirographum apud debitorem repertum, is only a preſumption which 


may be defeated by circumſtances; amongſt which this one, If the 
tit was not given up by the creditor, but came into the debiroCs hands 
in an unwarrantable way, as Lord Srair obſerves in ſeveral laces. 
And as ta the point, whether the depoſitation in Anilerſort's hands is a 
thing likewiſe probable by witneſſes, rhe! 


probable by witneſſes, with one tion, the borrowing or receiving 
of current money, which can only: be proved by writ or oath of party. 

Upon this principle it is, chat, in of exhibition and delivery, the 
= of writs of the greateſt i ——44— is probable by witneſſes; ſee 
February 1629, Farquhar. And as to the obſervation, that the 
EN "4 Anderſon's hands is a ff 
| © by witneſſes ſince the act 1696, l 


t could have no weight; ſince 


1 13 all bas hitherto been underſtood only to take place where writs and 
beneide re taken 1 in the name of one perſon i 


in traſt, and for the be- 


i the preſent caſe, tending to ſhow the bill in queſtion was granted in 
_ Jokes may, that the very contrary. appeared from the evidence of two 


it nas been found, that donations mortis cauſa -cannet be conſtitute b 
way: of bill, yet the deciſions do not at all apply to a. donatio inter vives, 


which is che preſent caſe; for the reaſon, why a donatio martis cauſa is not 


oa by way: of a bill, is becauſe it implies a tradtum futuri temporis, 


„ eee with the nature of a bill, which does not apply to 
£2 e . The - 9 conſent and promiſe to marry the defender 
T - Cal {which was promiſing ro make over herſelf and effeds to her huſ- 

ende that is not onerous, gothing ſurely can beſo; neither is it a 


2 But in fact it was granted for a truely onerous 


Apo int, that ſuch a promiſe may be reſiled from; but If i 1 could, it 
rings the party obliged at leaſt under a na ural obligation to perform, 
. of itſelf, it is thought is a ſufficient onerous cauſe. Nei- 
ther i it true chat the bill was granted intuill 
_ trary;/fiom/the whole circumſtances; of che caſe, it appears to have been 
intended to take place in the event no marri 
the defender had implemented his promiſe; the bill would have fallen 
back te hiruſelf jure mariti. In a word, the true cauſe of granting It 


Vas 207induce the purſuer to accept 7 the propoſal; and as ſhe did ac 


_ <ordingly accept of Calder's A gry it can never be ſaid that the bill 
Was el n ne cauſa, or char it is in . caſe of 1 data nos 


it 


«1 
, ; & 5 ROW * 


| * 22 = 2 = Ib 


But, upon A reclaiming petition: and. anſwers, * The Lords rep elle 
. the/fefence, and found the defenders, conjunctiy and ee liable 


5 e eee for the L. e it 


b purſuer believes i it ĩs Aa general | 
rule, that the as or receipt of moveables, of . whatſoever Kind, is 


; of cruſt, and therefore. not 


It was like wiſe obſerved, that there was no evidence 


_ witnelſes who were preſent. And as to the ohjection, that a donation 
and net he conſtituted by way of bill, it was anſwered, That thou h 


matrimonii; on the con- 


age followed; for in caſe 
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be Job Alexander a6 | Mary Fe il, 0 ontra wi ares Set and 
| ee V. d her Husband. 40 
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2 /NDRE W L IG als a bill upon Thimas ag dined to 
<2 him as. principal; and three others as cautioners, conjunctly and 
| ſeverally: All the four accepted; and, thereafter, Lang indorſed the bill 
to two of the cautioners ; upon which theſe two indorſees brought an 
action againſt Margaret Kor, as repreſenting hf brother 7 bomas oor, 

who was bound in the bill as principal. 

Ozjecked, That bills were originally dee into the practice of na- 
tions, for the utility of commerce; and, in that view, were indulged 
with extraordinary privileges; that they had received a determinate 
form, conſiſting allenarly of the order to pay the ſum therein contain- 
ed, and the acceptance of that order; ſo that every other obligation 
deviſed in the form of a bill, and every clauſe in ſuch writing, contra- 
ry to the proper form, or inconſiſtent with the nature thereof, have 
been deemed ſufficient to vacate that writing, as being no longer of 
the proper tenor and nature of a bill. Upon theſe principles it has been 
found, that nothing is the proper ſubject of a bill but money, and that 
an obligation, in that form, to deliver a fungible, is not valid. This, 
and many other inſtances that could be mentioned, ſhows, that the law 
does not ſupport obligations foreign to the nature of bills. In the pre- 
ſent caſe, the obligation upon the acceptors is conſtitute in the form of 
a ſecurity, by principal and cautioners, which is as foreign to the pro- 
per form of a bill, as any thing can well be. If practices of this 
kind were encouraged, there is no ſort of obligation which might not 
be tranfmographied into the form of a bill. 20h, ſuppoſing the bill 
not totally void, yet the direction to one as principal, and the reſt as cau- 
tioners, ought not to be regarded, ſo far as concerns theſe qualities; and 
conſequently the defenders can only be liable for one fourth of the bill, 
as if they had all ſimply accepted the ſame. 
Anſwered. Bills drawn upon ſeveral perſons frequently 8 that the 
eſſects were delivered to one of them, which conſtitutes that one princi- 
pal debitor; and there does not appear to be any difference betwixt a 
bill of that draught, and a bill in a ſimple form, without mentioning 
to whom the value is delivered, but with a direction to one of the per- 
ſons as principal, and to the others as cautioners. The direction qua- 
lifies the acceptance; and if one ſhould accept in caſe the effects come 
to his hand, or payable at a further-day than that mentioned in the bill, 
the qualified e is good, and affects the bill; the _—_— by 
admitting 


— 1 | 
admitting ſuch quality, is underſtood to conſent, and is thereby tied 
down to the qualities. And much more will the accepter be bound by 
the terms of the direction, that being a matter purely among them- 
ſelves, to which they agree by their acceptance adhibit. See 21ſt 
July 1935, Fitlian M* bine. 98 
And as to the ſecond, anſwered, That qualified acceptances are ordina- 
ry in bills, and why the quality may not be inſert in the direction, as 


well as ſubjoined to the acceptance, is hard to conceive. 
The Lords repelled the nullty objedted to the bill purſued on 


— 


No CXC VII. June 22. 1742. 


Competition Robert Carmichael, with Anna Moſman, reli& of 
I, 22h William Hardie. „% ge 
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1. Can an arreſiment be carried into execution by a proceſs of forthcoming 
raiſed after the death of the principal debitor ? 2. Is an arreſiment good 
in the hands of an aſſigney before he receive payment for the ſuperplus over 
„„ m—= 


THE deceaſt Villiam Hardie being creditor by bill to M*Kenzie of 
+ Roſen in the ſum of L. 44 Sterling, he conveyed the ſame to 
George Moſman and John Paton, for relief of certain engagements they 
had come under for him. And being relieved, they, with Hardie's con- 
ſent, aſſigned the debt to the Bank of Scotland, to whom Hardie had be- 
come debitor in the ſum of L. 30, 5 s. Sterling. Mr Carmichael, a credi- 
tor of Hardie's in the ſum, of L. 20 Sterling, uſed arreſtment in the hands 
of Mr David Drummond Treaſurer of the Bank upon the firſt of April 
1732. In February 1736, Hardie died, and in the Auguſt thereafter, 
Carmichael brought an action of forthcoming againſt the Governor and 
Company of the ſaid Bank. The Bank received payment of Roſend's 
debt on the June 8. 1739 with the intereſt due thereon, and on the 17th 
july thereafter Mrs Hardie confirmed as executor-creditor to her huſband, 
the ſuperplus money in the Bank's hands, after paying their own debt; and 
objected to CarmichaePs arreſtment, that it could not be carried into exe- 
cution by a proceſs brought after the death of the principal debitor. 24h), 
That the arreſtment in the hands of the Bank was inept; for that, at 
the time of the arreſtment, it was not debitor to Mr Hardie. It is true, 
that it became debitor thereafter in a liquid ſum ; but as the arreſtment 
did not affect acquirenda, this after- debt could not be affected by the prior 
arreſtment. Suppoſe the Bank had by the aſſignation been bound, be- 
twixt and a day certain, to do diligence upon the debt aſſigned, or to 
I denude ; yet ſuch an obligation could not be arreſted, nor be made the 
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ſubjeck of a forthcoming, becauſe it was not commenſurable with à li- 
CT . ͤÜa;¶ % OI ITS OO ape et 

©" Anſwered, That Roſend's debt was conveyed to the Governor and 
company of the Bank, and to Drummond their Treaſurer, for their uſe 
and behoof; ſo that Hardie was fully denuded 3 and though Drummond 
might be accountable to him fer the contents of this bill, after payment 
of the debt due by Hardie to the Bank, yet the right was fully eſtabliſhed 

in Drummond. - The queſtion therefore muſt be conſidered in the ſame 
light, as if Drummond had given his obligation to Hardie to account and 
pay over to him ſo much of 'Roſend's debt as he ſhould recover, more 
than would ſatisfy what was due by Hardie to the Bank; which obliga- 
tion, however uncertain, quoad the extent, or as depending upon an un- 
certain condition, muſt have conſtitute a us crediti in favours of Hardie, 
which his creditors might affect; and as no other method is known in 
law, whereby the fame could have been reached, but by an arreftment, 
it is believed the arreſter falls to be preferred. EY” 


11 is believed the Lords fand the arrefiment did not fall by the death of the 
common debitor, and that they preferred the executor confirmed to the 


3 


N. n wwe 
Competition Wallace of Cairnhill, with Colonel Dalrymple. 


A ſafine is void proceeding on a recept to infeft in lands, as the ſame are par- 
icularijj enumerate in the debitar's rights, Fe © 


N the proceſs of mails and duties at Cairnbill's inſtance, againſt Robert 
1 Dalrymple of Kelloch, and his tenants, compearance was made for the 
Colonel, who produced an heritable bond, granted to him by Robert Dal- 
rymple, with ſaſine thereon, „ | | 
Pled for Cairnhill, That in fo far as the heritable bond contained an 
obligation to infeft the Colonel in his lands of KeJlsch, he yielded prefe- 
rence to the Colonel; but objected thereto, in ſo far as it contained an 
obligation to infeft him forth of all and ſundry the ſaid Robert his other 
lands, of whatever name and deſignation the ſame be of, pertaining and belong- 
ing to him, and lying within the Sheriffdom of Air, as the ſame are parti- 


cularly enumerate and mentioned in the ſaid Mr Robert Dalrymple his own, 


and his predeceſſors.and authors their rights and infeftments of the ſame. In ſup- 
port of the objection, it was urged, that the ſaſine was null, upon the 
head of uncertainty, as it did not appear from it, without looking w_ 

4 2 — 


T 


the common debitar's titles of the lands, whether the ſame was rite de- 
duced, and as an acfus legittimus, it ought. to he compleat in itſelf, with- 
out any dubiety; nor can it ever be effectual in law, if it needs to be ex- 


plained or ſupported by production of other deeds. What fatal effects 


ſuch a ſaſine, if valid, would produce, with regard. to out records, is 


obvious. It behoved to put all the lands therein mentioned. extra com 
mercium, when perhaps none of them belong to the common debitor. 


This, inſtead of clearing up to the lieges what lands are incumbered, and 
what are free, the 'only deſign of the records, tends to the direct con- 


Pla for the Colonel, That his ſaſine was regularly taken in all the 
lands contained in his author's infeftment, enumerate in the preciſe terms 
thereof; and that, in conſequence of a proceſs and decreet of poinding 


the ground, he had been in poſſeſſion conform for near 20 years: That, 


by our ancient feudal cuſtoms, poſſeſſion alone was ſufficient for charter 
and fafine, and ſtill it removes any ſuſpicion, that the Colonel was 


graſping at an infeſtment larger than his right; the heritable bond was 


. granted at Loudon, where the debitor had not the rights of his lands, and 


it was impoſſible to carry in ove*s memory the names and deſcriptions of 
the particular. ſmall mailings: Kelech the principal is mentioned, and it is 

pertinents, and reference is had to the debitot 's infeftment for the particu · 

lar enumeration of the reſt; and, as ſoon as the band was brought to 


Scotland, ſaſine was taken thereon, in terms of the debitor's infeft- 
ment. J)) tins arte „ 3 


Ve Lords ſullained the ahjection againſt Colonel Dalrymple's ſaſine as to 
24 lands not ſpecially named in the Precept. e 


Nu 2g. 1746 
Competition Earl of Aberdeen with William Duncan. 


Nv CXCIR. | 


A refignation made by any other ſymbol than ſtaff and baſton, is vaid, 


IN the mails and duties at the Earl's inſtance, for the rents of certain 


1 tenements in Aberdeen, which originally pertained to Fohn Anderſon, 


common author to both parties, compeared William Duncan who had 
purchaſed an annualrent-right on the ſaid tenements, and craved to be pre- 
ferred on his prior infeftment, 5 | 
Objefted, The title under which Duncan claims a preference, is void, 
in ſo far as the reſignation in the hands of the Magiſtrates of Aberdeen was 


not made by the uſual and cuſtomary ſymbols allowed of by the law and 
practice of this Kingdom. — 


* 


Anſwered, 
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Anſwered; By the nature of the thing itſelf, nothing is more indiffer- 
ent than what ſhall be the ſymboll uſed in a reſignation; if the form of 
reſignation be actually adhibited upon a proper warrant, and thereupon a 
new iuveſtiture given to the purchaſer, ' and the ſaſine recorded, every 
thing is done material for conſtituting the right, and publiſhing the ſame 

to the lieges. The ſymbol uſed in this caſe, of a penny uttol, has been 
very ancient, and ſo common in that burgh, that all the reſignations 
ſince the 1708 (except 16) have been made by that ſymbol, as appears 
from a certificate of the Towu- clexk's. The act of ſederunt 1708, which 
diſcharges the uſing any other ſymbols in reſignations except ſtaff and 
baſton, reſpects only reſignations of lands, and not annualrent- rights. See 

Replied, That it furely was originally matter of indifference what 
ſymbols: the law injoined to be uſed; ſuch things being in their own na- 
ture quite arbitrary: but when once aſcertained by law or practice, be- 
comes matter of conſequence, that the ſame' ſhould not be variable. 
Therefore it is, that the: law has aſcertained the different ſymbols 
that are to be uſed in different caſes, according to circumſtances, 
as it is by tradition only quod dominia rerum iransferuntur. Where a 
vaſſal is to be infeft, the rraditio poſſeſſionis muſt be upon the ground of 
the lands; But as there cannot properly be a zraditio of the lands them: 
_ ſelves, the law has allowed of a ſymbolical tradition, by delivery 
of earth and ſtone, part of thoſe very lands whereof the property is 
meant to be transferred ; whereas, when the lands are to be ſurrendered 
to the ſuperior, as ſuch reſignation might be made at any. place, the 
ſymbols to be uſed iti redelivering the poſſeſſion could not be partes ſol: ; 
and therefore the law did pitch on ſtaff and baſton as the general ſym- 
bols to be uſed in all ſuch caſes. Nor does it make any difference whe- 
ther the reſignation is made in order to renounce or tranſmit a right of 
property, or only an annualrent; becauſgggyen in the laſt caſe, it is the 
lands themſelves that are reſigned: in vit Hof which only, the ſuperior 
is enabled to grant the infeftment of annualrent, and is in favorem as 
much as the property were to be transferred, though to a more limited 
effect. The act of ſederunt is expreſs, which indeed is only declaratory 
of what was law before that period; and whatever indulgence might be 
given to an erroneous practice in a queſtion with the debitor himſelf, it 
would be againſt all law to validate theſe reſignations in competition 
with third parties, onerous purchaſers, or creditors, who are intitled to 
the benefit of every legal exception that is competent againſt the right 
which is ſet up in competition. See 24 December 1729. Carnegie. 


Tbe Lords ſuſtained the objection, that the refignation war not made with 
lle lawful ſymbols of ſtaſf and baſlon, in terms of the act of ſederunt. 
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Jobe e., N. 22 .contra Halen Lumſden. 


C43 \ 145 


A nue can decken an 2 4 be enliſt. 


wh A 


\'NSIG N Lunſitn 3 enliſted George Clark, You 4 right 
claimed him as his apprentice, . conform to indentures produced. 
"The Juſtices of Peace declared Clark free from his Majeſty's ſervice, and 
that he belonged to John Wright his maſter : Whereupon Enſign Lumzſclen 
Offered a bill of i uſpenſion, La Plea, That there was no expreſs ſtatutre 
prohibiting the enliſting apprentices; that there was nothing in an in- 
denrure, to give it a preference, in that particular, to every other con- 
ſttact. It is no more than à contract in writing; and yet it was never 
pretended, that any other contract, verbal or in writing, did afford the 
creditor in ſuch contract a right to claim his party from his Majeſty's N 
ſervice. It was never alledged, That an hired ſervant, if enliſted, 1 I bl 
could be claimed by his maſter ; ; Jet he is as much under contract as an 5 Wh 
apprentice; with this difference, that the term of his ſervice is gene- RAM 
Tally ſhorter. If one was bound, by charter-party, to perform a voyage, | : | 1 
this would not give the merchant a right £0. claim ſuch man from the . e 
ſervice, for this good reaſon, That there is no exception or exemption —_ 
of perſons in the ats of mutin) and dklenion. See act anno l amo, An- 
nale reginae. l 
For the maſter i it Was urged, That TY, queſtion here abour che pow- N 
er a perſon has of eüliſting himſelf voluntarily; the King's prerogative e 
has Wada in that matter; it muſt depend on the power one has ok =_' 
ver himſelt; and none can be a volunteer, unleſs he is at his own diſpo- 
fl: and therefore, to encourage ſuch people to enter into the ſervice, 
they are to receive L. 4 Sterling, as a premium, or enliſting money, by 
acts made in Queen Ams time. And by none of the recruiting acts made 
in that reign, were they in force, as Ny are not, could George Clark be 
| preſſed into the ſervice. It would ſeem abſurd therefore, that the will 


of him, who is not at his own diſpoſal, but is a bound Apprentice, 
ſhould liberate him from his maſter's ſervice, . 155 
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BERT BANNERMAN and Patrick Middleton grant 
E. N and Patrice Middleton granted 
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in January 1733 to Gilbert Burnet fot L. 80 Sterling of the 


> % 
ths * 
* 


1 


ing tenor: I Robert Bannerman, &c. grants me to have borroy- 
and tecerved from Gilbert Burnet, &c. 15 and hail the ſum of L. 80 
Sterling, whereof I grant the receipt, Cc. which ſum, with the annual- 
rents, 6. 1 the Taid Robert Bannerman, and with me Mr Patrick 
-«XM5ddkton &c. bind and oblige us, conjunctly and ſeverally, our heirs, 
e. to content aud pay to the faid Gilbert Burnet, Gi.“ Mrs Au 
Burnet, as Seen to Gilbert ber father, brought an action for pay- 
ment againſt Patrick, Middleton, as repreſenting Patrick Middleton, one of 
JJ ART Eonar oe 
"BY The deferice was founded on the 5th act, Parl. 1695, which ordains, 

That no nian binding and engaging for hereafter, for and with another, 

4 conjunctly and ſeverally, in any bond or contract for. ſums of money, 

1 ſhall be bound for the faid ſums, for longer than 7 years after the date 

of the bond, Or. In terms of this clauſe, the defender ſubſumed, 

that his predeceſfor was bound'for and with Mr Bamerman conjundtly 
and ſeverally, in a bond for a ſum of money; that the 7 years are elap- 


= 
* . 


ſed, and therefate his predeceffor became thereby eo 15 5 free, Nei- 
ther can the following clauſe in the act, vary the queſtion, declaring, 
That whoever is bound for another, either as expreſs cautioner, or as 
principal, or coprincipal, fhall be underſtood to be a cautioner to have 
the benefit of this act, providing that he hath either clauſe of relief 
«in the bond, ora bond of relief apart intimate perſonally to the 


as 5 
— OSes „444 „ ˙ —«kõ6 rent Oe > gc «44 3 SE 4 
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<'creditor at his receiving of the bond. 
The defence therefore falls to be ſuſtained on the firſt clauſe, unleſs 
1 the purſuer make our that ir is reſtricted by the latter clauſe, But when 
the whole is conſidered, it will appear the laſt was intended as an ex- 
tenſion, not as an alteration or reſtriction of the former. The act pro- 
ceeds on the narrative of the ruin brought on families, by men's engag- 
ing as cautioners; with reſpect to which, it is evident the form of the 
deed is of no manner of conſequence, viz. Whether one is bound as 
cautioner, or has a bond of relief, or in whatever other manner the 
ſecurity is conceived; the ſubſtantial matter is, who has got the mo- 
ney, and who has furniſhed his credit? If the ſecurity is ſo conceived 
as this muſt be known to the creditor,” ſo as to put him on his guard 
againſt the preſcription, the caſe- comes fully up to the narrative of . 
2 Si * 
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ct. One bound for and with another, conjun#ly and ſeverally, is as well en- 
titled to the remedy as any one. Ex facie of the bond, it appears that he 
is cautioner, becauſe he is bound for another, who is declared to have 


received the money. This muſt put the creditor as much on his guard, 
as where there is a clauſe of relief, or bond of relief apart, intimated 
to him. The act does not ſay, that the cautioners deſcribed in the laſt 
clauſe, and theſe only, ſhall have the benefit: This would be contradict- 
ing the former clauſe, giving the benefit to a cautioner, bound for and 
with another conunaly and ſeverally: Surely it would have a ſtrange ap- 
pearance, that a ſtatute, introduced for the benefit of cautioners, ſhould 
not take place, in the caſe of him who is, in the moſt proper ſenſe, a 
cautioner. 24ly, Suppoſing the remedy provided in the a, were to be con- 
fined to the forms mentioned in the latter clauſe, the defender pleads, That 
his caſe falls under one of the branches thereof; his predeceſſor being bound 


as expreſs cautioner. It is true, the word Cautioner is not in the bond; 


but, as there is no charm in the word Cautioner, it is not to be ſuppo- 
ſed, the remedy will be confined to the Word, and not to the Thing. 


The words fidejuſſor, or ſurety, would ſurely give a title to the benefit 


of the ſtature: and nothing is plainer, than that Mr Midaleton's engage- 
ment is as cautioner only. Bannerman borrowed and received the mo- 
ney, and Middleton became bound, not only with, but for him; ſo that 
no doubt can remain he was really a cautioner, though not deſigned as 

| Anſwered for the Purſuer, That, after the firſt clauſe, the act pro- 
ceeds to determine who thall be underſtood to be a cautioner, to have 


the benefit theteof; as to which, one of two things are ſpecially requir- 


ed; either, that he have a clauſe of relief in the bond, or a bond of 


relief apart, intimate perſonally to the'creditor. 80 that the ſubſtance 
of the ſtatute reſolves into theſe two propoſitions, viz. That a cautio- 


ner, bound for and with anqgher, ſhall be free from his obligation after 7 


years. 2aly, That ſuch ſhall be underſtood to be cautioners, who 


have either a clauſe of relief, or bond of relief apart intimated: The 


meaning of which is obvious; that the creditor muſt be duely certified 


of the character under which the party became bound, at the time of 


contracting the debt. And this is not left to arguments and conjec- 


tures; as two certain and viſible ſigns are fixed upon, one or other of 


which muſt neceſſarily be adhibite, otherways the remedy cannot have 


effect. It is a correctory law, and therefore not to be extended, by ana- 
logy, to ſimilar caſes. And as to the argument, That Bannerman re- 


ceived the money, and Midaterou bound with him in the payment, and 
therefore free by lapſe of time; it was Auſtvered, That this was ſepara- 


ting one part of the act from the reſt; which is plainly one propoſition, 
whereof the firft part is governed by the ſecond, provided, &c. Nay the 
defender cannot even ſubſume, in the terms of his own explication; 
for, according to his doctrine, the party pretending to be a cautioner 
only muſt be bound for and with another; and the ſtrength lies in the 
firſt of theſe; as it is only being bound for another, that can make a 


cautioner; | 
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cantioner ;. and yet this word, which is g afſubed i in the argument, is "Oy to 
be found in the bond. 'Surely being bound with another, is, of itſelf, no 
mark of a cabtioner. And, if the queſtion were betwixt the patties chem 
ſelves, who are bound in the bond, the manner in which it is conceived 
would not, by itſelf, be ſufficient” to intitle the one to a total relief againſt 

the other: For the fact might have been, that Banner man got the money 
to be employed for the uſe of the other; or, if he had intended to make 
him a preſent of it (which may be preſumed, as there is no clauſe of re- 
lief) in either of theſe caſes, the bond for the creditors ſecurity, would 

have been properly conceived in the terms as it now ſtands; yet no relief 
would have been competent to the one againſt the other ; 1 ep on Febru- 
* SRI Rutherford,” 14th February” 1727, Bell. 


The Lords rep * defence founded o on the ſe Jo pren mnt 10 nde. 
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Richard 7 nos yy Edbheld, hare, contra Allan ' Lock 


har 3 of rag”. Os Sulpender. 


A 7 entail containi "g a probiditin, 70 alienate, not duly recorded its eff. 


T H E esa Richard Johnſton diſponed his lands of Eaſtfeld to the 
| charger his ſon, ec. under certain reſervations, proviſions, . and 
reirietions3 ; and ,the. diſpoſition further contained this proviſo, 
That it ſhould not be lawful ro the ſaid Richard Fobnſton the 
diſponee, to ſell or diſpone the ſaid lands, to grant heritable or ir- 
8. redeemable ſecurities thereof, to contract debts thereupon, to grant 
<< obligations, or do any other deed civil or criminal, for which the 

* ſaid lands, or any part thereof, may be b dened or affected, evicted, 
* forfeited; or adjudged : Which hall Ar Poſitions, ſecurities; debts, 
« deeds and crimes, aud: every one of en are hereby declared, %% 
« ſadto, void and null, and the ſaid lands no wiſe ſubject thereto, &c.” 
The diſpoſition contained procuratory and precept, in virtue whereof 
the charger was infeft under the foreſaid prohibitions and i irritant clau- 
les, ſpecially ingroſſed in his infeftment. But the Tailzie was not re- 
corded in the regiſter of Tailzies, neither did. it contain Wy clauſe 1 ir- 
ritating the contraveener's right. | 
Theſe lands being incumbered with debts 1 of the facher s con- 
tracting, the charger entered into a minute of tale with the ſuſpender, 
who, upon looking into the title-deeds, refuſed to implement the 
bargain; and being charged on the minute, he ſuſper ded on this ground, 

That he was not fafe to purchaſe, as the ſame was liable to be declared 
void and null, in conſequence of the mat and irritant. clauſe con- 

tained in græmio ot the diſponet's right. 
Arſwered for the charger, That this Tailzic was never 1 in 
the proper regiſter, as directed by the Statute 1685; therefore it could 
have no farce or effect of annulling any diſpoſition granted to third 
parties. 2dly, It contained no clauſe irritating the right of the con- 
traveener. 

Replied, It was implied in the nature of all "TING that the ſciler muſt 
make good his title and power to diſpone before he could grant a valid 
diſpoſition to the purchaſer, upon which he could rely as a {ecurity 4 that 

however 


i 


1 


however a bona fide purchaſer might be ſecure, who had purchaſed up- 
on the faith of the publick law, feeing that his author was not bound 
up by vir ee recorded, nor by any clauſe in the infeftment it- 
ſelf, and in that view had compleated his titles, and paid the money, 
ere any diſcovery was made of the defect of powers; yet whereas, in 
the preſent caſe, the diſcovery was made of this objection. before the 
right was com pleated, or price paid, he could not now be obliged to 
implement under the - feaſable right of an' after-challenge from the 
heirs of entail, eſpecially as that queſtion could not be tried in the pre- 
ſent proceſs of ſuſpenſion, the heirs of (entail not being parties to this 
TOES ne % ͤ / 16.17 TS ares 
© Anſwered to the 2d, That the Statute has no where enacted, that 
the contraveener's right muſt be annulled, in order to make good the 
prohibitory clauſes ; the contraveener's right may be annulled, and the 


nor, of which the creditor is duly certiorate, that has the legal effect 
of vacating his ſecurity. But whatever may be in this, were the queſ- 
tion here with an heir of entail, yet where it is only with the diſponer 
himſelf, it is believed a purchaſer ought not to be obliged to ſtand the 
the chance of any after challenge, where the diſcovery has been 
„ oooh oo F 
The Lords found the ſuſpender was not bound to accept of the bargain, 

and therefore ſuſpended the letters ſimpliciter. om 


— 


lie,, |, 2+)” 


with Mrs Margaret Scot, Relict of William Hay. 


If a Bond granted to a conjun# Perſon, can come in pari paſſu with onerous 
IEEE, Creditors ?. r . 
AILIE Hay's affairs having gone into diſorder, he diſponed his 
heritable and moveable eſtate to a truſtee, who, having ſold his he- 
ritable ſubjects, his onerous creditors craved to be preferred on the price 
to Margaret Scot, who had been married to the Bailie's Son, and to whom 
the Bailie grante1 a liferent-annuity of 1200 merks, 23d May 1738, to 
commence at the firſt legal term after her huſband's deceaſe, upon a nar- 
rative, That there had been no marriage-articles between her and his 
« ſon; and that he wanted to prevent all queſtions which might ariſe, 
jf ſhe ſurvive his ſon ; and that he had conſidered the circumſtances 
of his worldly affairs; which obligation, he declares to be in full ſatiſ- 
faction of all terce, &c. = 
The creditors urged, That the Bailie's funds were not ſufficient to pay 


is to be ranked pari paſſu with them? It was likewiſe ſaid, that the 
Bailie had not 1200 merks a-year to live upon himſelf ; and if this relict, 
who brought no portion, was inſiſting againſt him, he would have the 
beneficium competentiae ; and if the granter would have a good exception a- 
gainſt payment of at leaſt a part of it, that is a demonſtration that ſuch 


4Q be 


right of creditors ſecured, and fo vice verſa: It is the will of the do- 


Competition, William Bruce, &c. Creditors of Bailie Hays, 


his onerous debts; ſo the queſtion was, Whether they who were onerous 
creditors ſhould be firſt paid, or if Mrs Scot's debt, which is gratuitous, 


gratuitous creditor can never come in pari paſſu with the Bailie's onerous. 
creditors, who are entitled to the utmoſt farthing, tho their debtor ſhould. 
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ſequences would attend the ſuſtaining latent and gratuitous deeds in favours 


of conjunct perſons, ſo as to bring them in puri paſſu with onerous debts ; if 


a Joſs is to be ſuſtained ex eventn, it is juſter the ſame ſhould fall on the 


Conjunct perſon; who has oniy a gratuitous gift, than upon ſtrangers who 
| have become creditors er ca/a oneraſa ſee 12th February 1669, Por. 


roth February 1665, Lady Greenhead, oel. er 1 nen 

Anſuered for the relict, That, at the time of granting this annuity, 
the Bailie had ſufficient funds both to anſwer that perpoſe, and likewiſe for 
himſelf ; ſo that, if his affairs are in diſorder, it muſt have ariſen. from con- 


tractions after that period, which is ſufficient to ſuſtain her bond, even ſup- 
poſing it were to be conſidered in the eye of law as gratuitous; for, it is on- 


ly upon the fraudulency of a perſon's gifting away his effects to a conjunct 
perſon, in diſappointment; of his anterior lawful creditors, that they could 
be heard to plead; and there is no fraud, if at the time there was ſuf. 
ficiency of eflects to anſwer all the debts, and the donations likewiſe. But 


fo far is it from being gratuitous, that it is truly onerous, as every huſ- 


band is bound to provide for his wife; and if he neglects it, the law 
takes care to provide her. Nor does it make any difference that it was 
not her huſband, but his father, who granted the bond, ſeeing he did it, 
as appears from the narrative, to avoid all aſter- queſtions; and, by a pro- 
viſo therein, he bound her, by her acceptance, to renounce all her legal 
proviſions : ſo that here was a direct tranſaction, whereby, in place of le- 


gal proviſions, the relict was to take herſelf to this ſtipulate annuity, which 
made her reſt ſatisfied, and neither aſk her huſband to make any ſettle- 
ments upon her, nor enquire what ſubjects might have belonged to him; 


and tho it may be conſidered as gratuitous with reſpe& to the Bailie, yet 


it is onerous quoad her. Thus cautionry obligations, tho quoad the debt- 


or, they be gratuitous, yet are onerous quoad the creditor. |. 


The Lords, in reſpe#? it was admitted by the Procurator for the grell 
tors, that Bailie Hay bad a ſufficient free eſtate at the date of the bond, 


Ne. ſuſtained the ſame. 


No- C ag „„ 


Alexander Stirling contra John Cameron. 


ice 


Whether an heir is to make up a title to 4 ſubject by a general or pecial 


FIR ſaid Alexander Stirling being charged to enter heir in general 
to the deceaſed John Stirling, for payment of the debts due by him 
to his creditors, and having renounced, as judging the debts did exceed 
the value of the eſtate, the creditors thereupon obtained decreets cognitionis . 
cauſa, againſt Alexander, and adjudged the eſtate of Jobn; and having 
obtained poſſeſſion, they raiſed a proceſs of ranking aud Hale, and when 


3 


1 5 1 


the day of the roup came, ſeveral offerers appeared, who offered a much 
higher price than what was put upon it by the Lords, and far exceeding 


and, on that title, claimed a right to the ſuperplus price of the ſaid lands, 
more than what was paid to the creditors ; and that the bond of caution- 
ry, given for the price of the lands, might be appointed to be regiſtrated, 
and an extract thereof given to him, in order to his recovering the re- 
mainder price of the purchaſe. „ . 


” 


of the price to the creditors of Jobn Stirling, as found to have right there- 
to; and, as the purchaſer has paid part of the debts, he is ready to pay 


after the extent thereof is determined by a ſcheme of diviſion ; and, in no 
event could ſummary diligence be uſed on the bond, which is only grant- 
ed for payment of the price to the creditors, ranked, but a previous ſen- 
tence mult preceed any diligence, determining the extent of the balance, 
and what perſon had right thereto. Laſt'y, Alexander's title being only 


predeceſſor ſtood infeft at his death. „„ 

KReplied. There was no need of a ſcheme, ſeeing the balance would 
eaſily appear after deduction of the debts paid to the creditors who are 
ranked. And as to the objection to the title, it was ſaid, that a general 
ſervice is the known method of making up titles to ſubjects which fall to 
heirs, and to the taking up of which, it is not neceſſary that infeftment 
ſhould paſs, and which indeed cannot apply to the ſum in queſtion, It 
would ſeem abſurd to make up a title by infeftment to land, in order to 


which no part either does, or can belong to the perſon making up the 
it would be impoſſible for the heir to make up a title to the lands, ſeeing 
Cd then be fall... v.., ,,. e 

Duplied, In making up titles from the dead to the living, the only 


of the defunct's death; what happens afterwards, has no influence on this 
point; if the right was then heritable or moveable, tho' by. any after- ac- 
cident it ſhould change its nature, and become different from what it 
was before, yet the title muſt be made up according to the nature of the 
ſubject, as it ſtood at the death of * And the ſame way in 

the queſtion, Whether a general or ſpecial ſervice is the proper title? as 
that depends upon the right being cloathed with infeftment, or not zem- 
pus mortis defuncti inſpiciendum eſt, and no other period. For inſtance, 
ſuppoſe a defunct died infeft in a wadſet-right, and after his death, an 
order and declarator of redemption is uſed, tho' the wadſet- right is by 
this declarator turned into money, yet the money will belong, not to the 
executor, but to the heir, becauſe the right was heritable when the prede- 
ceſſor died; ſee 18th June 1675, Laird of Leys. 


The Lords found, That the heir muſt make up a real right to the lands. 


the debts due to the creditors. John Cameron was preferred, and, upon 
his finding caution, a decreet of ſale was extracted in his favours ; where- 
upon Alexander. was ſerved and retoured heir in general to yew —_ 3 


Anſwered for the purchaſer, That the bond was granted for payment 


the ſaperplus price to whom the Lords ſhall find to have right thereto, 


a general ſervice, founds no right to the price of the lands, wherein his 


carry a ſum of money, eſpecially when the lands are already ſold, and of 


title; and if the purchaſer were infeft, (which he may do immediately) 


period to be conſidered in judging of the ſtate, of the effects, is the time 


No. CCY. 
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SR ve. v. ne er ee ee een v 7. 74. 
1 0 Wi 2 tn Jack, FI contra » Jobs Lauder.” BY 


= We bether a ee s receiving payment if a hill which be bal ene, to 
| Fa an certain per ſons, is a revocation of the legacies? 3 


T3 H E deceaſed Hug Kennedy diſponed his kefitable as ria el. 
fects to the ſaid 7557 Lauder, and, of the ſame date with the diſpoſi- 
ttjon, he made a codicil, wherein, in caſe of his death, he defires that 
| Bailie Muirbead's L. 40 bill may be diſpoſed of as follows, viz. to Wil 
uam Jack L. 10 Sterling, and to three other perſons named, each L. 10. 
Some days after the date of the codicil, he received payment of the ſaid 
=: - L ., 40 bill, and before he died, he incloſed the, codicil in a piece of paper, 
= a directed it thus, Hugh Kennedy, bis will and diſpoſition, not to be opened ; 
Brut, in caſe of his death, to be opened by Major Roberton. After Hugh Ren. 
[ nech's death, Margaret Burns, in whoſe hopſe he ſtaid, and died, 12 who 
| had the keys of his repoſitories, gave the foreſaid packet to Major Ro- 
berton, and with it L. 29 to defray. the expence of the teſtator's funerals, 
which ſum, he, in the codicil, deſired might be laid out thereon, and 
that the Major would take the direQion and overſight thereof, and for 
which L. 29, the Major granted his receipt to ad os Burns, to ac- 
count to her and all others concerned. 

William ack, and the three other legatees, brought a proceſs, both a- 
gainſt the Major, and Margaret Burnz, againſt the firſt, on his receipt 
for the L. 29, and againſt Margaret, not only for that L. 29, but likewiſe 
for the remaining L. 11, as being the L. 40 contained in Muirhead's bill, 

and intruſted to her keeping by Hugh Kennedy, and which, being referred 
to her oath, ſhe de W That ſhe ſaw Bailie Muirbead's relict pay the 
L. 40 bill to Mr Kennedy and that ſoon thereafter, he took L.. 40 out of 
his 9 which he told her was the money he had received in payment 
of the ſaid bill, and which L. 40 he delivered to the deponent with the 
| | codicil, ordering her to keep the ſame till he died, and then to deliver 
| It to Major Robertſon, in order that he might diſtribute that money among 
the legatees, as directed by the codicil: That accordingly ſhe did deliver 
« the codicil to the Major, with L. 29 upon his receipt produced. During 
= the dependence of this action, the 5 legatees brought another procels 
1 againſt John Lauder for payment of the L. 29, as being liable to the de- 
ny funct's funerals, which had been defrayed by part of the faid L. 40 lega- 
ted to them. 

The defences for Jon Lauder were, That the diſpoſition from the de- 
funct to him, gave him a right to all lying- money that the defunct either 
then had, or ſhould have at his death; conſequently it gave him a fight 
to the L. 40 in Margaret Burn!'s cuſtody ; and that the defunR's taking 
payment of Bailie Muirhead's bill, imported not only a revocation of the 
legacy, but an extinction of it, the bill which was the ſubject of the 
legacy, no longer exiſting; fo that the legatees could enter no claim there- 


on, as is eſtabliſhed F 21. Inf de legat. and, as the defender's right 
„„ 


| the deſun@'s lying money was eſtabliſhed by writ, nothing leſs than the 
4 defunct's will to the contrary in writing could take it from him. Ir is 


true, verbal legacies, to the extent of L. 100 Scors, are ſuſtained probable 


by witneſſes; but that can only take place where there is not à written 

will to che contrary. Now. What is thete here to ſupply the defunct's 
revocation. in writ, or eſtabliſh a verbal legacy by two witneſſes, but 
Margaret Burn? oath taken in a proceſs to which Fohn Lauder was no 


poſitation of this L. 40 by the defunct in her 
ved to any effect whatever: two witneſſes would not be' ſufficient for 


that purpoſe; and much leſs ſhe a ſingle F ſyſpected and excep- 
: li 


 tionable, not only as ſhe is 4 woman-witnels, 'but 


able. NOt.ONLy as INC 18 a Woman: wirne 555 kewiſe intereſted in 
the cauſe,” one of tlie four legatees being her Son. 


- 


In the next place, 


Teal op the keys, Gr. after the eee by che 23d act 


of Sederunt 1692. Upon this account likewiſe her oath cannot be re- 
garded, though it were otherwiſe unexceprionable, 


* 2 
. 1 


4 0 


mits of many exceptions: Beſides the caſe in queſtion is not within that 
rule, as there is no evidence that he exacted, but only received payment 
when offered to him, never having done any ſort of diligence, or ſent meſ- 
ſages ſeeking his money. But no doubt can remain, when it is conſidered, 
that it appeats from Margaret Burns's oath he had retained. the ſum by 
him, and delivered it to her, in whom he had confidence; and to ſay, 
that neither her oath, nor even that of two witneſſes, could prove the 


depoſitation, is really diſclaiming the very;law on which the objection 
by 


founded, which admits of a proof by witneſſes of circumſtances, and 
indicia non mutate voluntatis. As for Margaret Burns, her teſtimony is ve- 


Ty credible, ſhe was à neceſſary witneſs, the defunQ's landlady and a fa- 


vourite in whom he had great confidence; if ſhe had been capable of 
ſwearing falfly in order to get the fourth part of the L. 40 to her ſon, 
ſhe would rather have kept the whole to herſelf. As to the Act of Se- 
derunt, it is a very inaccurate compoſition, and ſhould either be explain- 


ed, or deſerves to be neglected; it appears to be extended ſingly for the 


better execution of the Act 1672, for making up the inventaries of the 


writings or effects of deceaſed perſons whoſe heirs happen to be infants 
or minors: And as to the ſanction thereof, © That, if the maſter and 

©* miſtreſs of a houſe. negle& to ſeal up the keys of the dying perſon, 
* they ſhall be holden and reputed embezzlers of writs, money, Oc.“ 
The purſuers acknowledge they are at a loſs what meaning to put upon it, 
and would be obliged to the defender to inform them what writs, or 
now much money is to be holden as abſtracted. SE 


1 he Lords found the legacy revoked. 


r WHIP BROSS, © 2.7.37 


| EE and on that account liable ro ohjection, if he were to inſiſt on 
it, as;he does ndt? But what the defender infifts upon is, that the de; 


hand, canqort be. pro- 


3 1 n „ e . 8 £75, 2h | * 
the had free acceſs to the defunct's repoſitories, and therefore muſt be 
preſumed to have taken the money and writs thereout, as ſhe did not 


| The purſuers anſwered, That a teſtator may take payment of a bond or 
bill without thereby extinguiſhing the legacy; ſo that the rule objected ad- 
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4 letter co her in the following words: I give you my watch, chain, 


_ « vered the watch to the depoßent, dehring, him 
he uſe of rhe deponent's fon,” © |. 
To his che purſger obj 


. 42. ff. te ne cue donar. and Voet. 5 4. ad tit. F. de dona. 
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2 preſent of his watch, chain, and ſeal, execute chis intention, by 


md ſeal, which you ſhall exjoy after my Gt. 
Tue Pester lived abour two, years after the date of the letter, and 
having fallen ick and died In the houſe of Charles Ain, Mrs Ihitefoord 
brouphe im cet aguiaſt Aires, For delivering up the watch, G to her: 


and having referred the having thereof to his oath, he deponed, “ That, 


„hen he attended the Doctor, ano 1736, at the goat-whey, he deli- 


o keep the ſame for 
F EP > 5 — . N 8 "ha 9 
$764 : 5 2 A W J ; 138 & 4 * N £ f x — 
5 % 


t objeaed, That nothing had been referred to the 
defender's bath but fimply the having the watch; erge the quality 
which he had added, fat. im e u 
defender offered to prove rhe particulars mentioned in his oath by 
withelts: wi e e * EFF 
Arete for the Purſuer, That fu 
improbable) it is not relevant. 1 wo, 


r 1 A 27 
poſing the fa& true {which is very 


auſe the letter imported an ab- 


ſolute aud itrevocable donatlon inter vivo. The gift was fimple, only 


the ferm of delivery was ſuſpended till the deach of the giver. The ad- 


ding the death of the giver to a donation, or promiſe, does not per /* 


cConſtirute à mrrir ragſa donation, unleſs a clauſe of return, or power of 


revocation were expreſsly reſerved by the giver, See g 1 Injt. de donat. 


F. te mortis can ? 4th De- 
C Coos ono lam ol 
It is, therefore, of no importance to prove the particulars in the de- 


fendet's oath; for, upon the ſuppoſition, that the prior donation in fa- 


* 
* 


N 


1 
F 


yours of the purſuer was abſolate and irtevocable, as it did infer war- 
randice from fact and deed, ſo it was not thereafter. in che granter's 


power to do any gratumous deed in ptejadice thereof, Bur ſuppoſing, 
for once, that the letter ſhould only Falten a legacy, or dpnation 


 anorti3 tauſa, yet, even in that view, it is believed, the delivery to the 


Defender, as narrated in his oath, muſt be conſtructed in the ſame man- 
ner; ſince the one ſeems to be done as much intuitu mortis as the other: 
if ſo, the queſtion comes to this preciſe point, How far a ſpecial legacy, 
being once conſtitute by writ in favours of the purſuer, could thereafter 
be taken away by a nuncupative legacy of the ſame ſubject to the de. 
fender. As to which it is plain, that as dur law is extremely jealous of 
all Kir. ds of proof by witneſſes, ſo it is a rule, that the teſtimonies of wit- 
neſſes are not admitted to prove in caſes where writ may, and = w K 

| adhibited. 


 whith de had added, e. ** chat it was given to him for the uſe of his 
ſon, was exrtinſie, and ought not to avail him.“ Whereapon the 


£ 1 399 ] 
. Aied And if this padde in the general, ic ought a 


4 fortiars. 10 obtain, 


chat m proof by witneſſes 'ought not to be ſuſtained, ſo 
— adder — — unumqvoalque 
tlie 16 common principle of lar, 

ane made Ste. See che 18th Tebraawy 16 t, Tad, Laſtly, Ie was 


obſervedy That the watch was worth above L. 30 Sterling in value; and 


ſo could not be carried dy à nuncupative ene as eigen ate not ef. 
fectual beyond L. too Scots. 9 911 
hien, All the quotat ions from che civn W. el for the Pur- 
ſaer, relate to the caſe of donations completed by delivery; which does 
not apply to the caſe in hand, whert the property and poſſellio 
 mained 3 the Doctor; conſequently, there was nothing to hinder 
him to af} 


this principle he could not be liable in warrandice on the miſſi ve, or fup- 
poſing he Was, yet thoſe that got the bulk of his eſſtets would be liable 
in the © Gant # but it is very plain from the common principles of law, that 
dme firſt delivery muſt be eſſectual to convey the property: And the quo- 
tation from Net. ſhows this to be the caſt, with an exception as to deeds 
granted by che Prince. In the next place, ſuppo 


to give away the ſubject, or to leave it among his effects, to be furch- 


coming to the legatee or not. Could not the Doctor have gifted his 


watch to a ſtranger? and could he not have gifted it, even nortit cauſa, 
to any perſon, by giving it out of hand? Indeed, if he had made only 
a verbal legacy in relation thereto, ſubſequent to the legacy by writ, 
there might be a doubt in the caſe; betrauſe verbal legacies cannot be 


proved by witneſſes beyond L. 100 Scots: but, in every caſe, the deli- 


very of the ipſa corpora of moveables, may de proven by witneſſes, and the 
intent for which the delivery is made, or title whereon, may be proved 
by witneſſes, though the thing be of never ſa great value; as in all bar- 


gains abut. ger xo ra . a e ien is no ee of 


8 miſtake in ſuch a caſe. Maron, 11 7 


14 | : 
F Lots * 


| TheLorth found, ha dates 5s . a mortis cau- 
Ja, in favours of the purſuer, and that a proof” by witneſſes is not 


competent, in this caſe, to take away the effect of a donation N con 
pig writ, and rate & new e eee Abo siei 


No cl. 72 15 — 92a Nevenber 12. 1742: 
Competition E lizabeth Cairns ds Creditors of Garrioch. 


1, A ſervice as heir- general will not carry ſubjetts falling to heirs o proviſ on, 


the? both tharatlers co-incide in the fame pur No 2. Ablank ſub itution in a 


_ bond, filed up by another than the writer, itr | bo 


William.-—— Anno 1694, The faid James Cairns lent to Cairns of Gar- 
riveh L. 600 Scots, and took the bond POO th bimfelf, he being 01 life ; 


u as to take away. 
by writ {ante} i in This caſe, - 


n ſtiltre- 
poſe of it 'otherwiſe, during his life, as he really did. Upon 


{ing the miſſive import- 
e no more than a legacy. or donatio mortis cuuſa, which is plainly che 
caſe, then it was abſoinrely: in the Doctor's power to adhete to it or not, 
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Eo and foi — dect, 70 M 
BEET nie fecluding 2 died — fat 2 
detah/ ee Cairns, the only child of 0 Metariller ne ere a 
copſirmed executrix, er nee to her ig 
In hd ranking of the er credi ted. h 
| themdindicuriognidadchchadibos (delueed on! rhe abovk bond —— 
in regard Elizubeth had made up Tits ior e her general ſer! 
vice not being ſufficient to carry it. 
 Anfwered'for Elizabeth, Whien-ſhe ſerver heir the brouglfit a proo de · 
bora he Inqueſt that. V illiam died before his father James, as the re- 
eres y bears; which it is believed is (ſufficient; according to 
practice, in the affair of ſervices, to catry the bond. If, irideed; William 
ba ſurvived his father, or left other theirs than Elizabeth) a Jervice as heir 
_ of proviſion would have beentheceſſary,! in order ro complete the title; 
but ag ſhe'was both Heir- general and Heir of proviſion; by the fudſtitute's 
having left no ſeparate heirs of his On, a general ſervice is ſufficient: 
For when a perſon is ſerved heir in general, He has right to evety ſubject 
Which r- bis predeceſſor,” not ſpecially 'conveyed away: to ano- 
BH _ © ther3/-andino body gan impugn'thar/ right, unleſs they can condeſcend 
1 ee another who bas a bettet. In the next place, There is an implied 
. termination of all ſubſtitutions being in the/ heir. general of the far; 
Þ therefore a ſervice; as heir- general. is a ſufficient title to carry every 
1 8 ſuliject Which belonged to the predeceſſor, when there is not ano- 
1 ween perſon claiming, in virtue of 4 ſpecial rights '*'Elizaberh/does not de- 
= ny, that a ſervice as heir of proviſion (would Have carried chis bond; 
585 but what ſhe contends is, that, as ſne had both rights in her perſon, a 
ſervice as heir general was ſufficient. But, to femove alt: N 
dhe is nom ſerved heir of proviſion nn 
_ » Riplied ſor the Creditors, That of old, when à man Wan 2 nd con- 
. ceivech in the manner above ſet furth .it was cunſtructed that a ſubſtitu- 
tion was not intended, b but a conditional inſtitution; ſo as that the per- 
ſion named in the ſecond place, con only have right, in caſe the credi- 
| tor died before the term of payment, and therefore that his claim va; 
1 niſhed altogether, in caſe thg credicor ſurvived the term : but this was 
F  afterwardsaltered in practice; becauſe ir was Judged reaſonable, that the 
| perſan whom the creditor did: prefer to ſucceed ro him, in caſe he died 
EE before the term of payment, would be the fame whom he would prefer 
. in caſe he ſurvived 2 term. And, according to this rule, there is no 
= = doubt, that if //illiam Cairns, the nominatim ſubſtitute, had ſurvived his 
{ 5 father, he would have taken the bond, and not the father 8 moons 
tives, tho! the father ſurvived the term of payment. 
240, Where a man takes a bond to himſelf, and failing him by deceaſe, 
to Meæviat, and his heirs, executors or aſſignies; tho” Mevius die before 
the creditor, his repreſentatives will be underſtood to be heirs of provi- 
ſion to the creditor, and they will take the bond in preference to the cre- 
ditor's heirs of line or neareſf of kin. This is no more than an extenſion of 
the former rule, and depends upon the {ame reaſon. What the creditor is 
ſuppoſed to have in view is, that, after his own death, Mævius ſhould ſuc- 
ceed to the bond, and his heirs after him, to the total excluſion of his, 
the creditor's, other heirs; and it cannot be ſuppoſed he meant a different 
thing, upon. the unforeſeen accident of Mevius's dying before him; there 
Hor, the creditors muſt take it for granted, that tho' William died 1 his 
al ad 


„% 01 
: father, yet his repreſentatives (ſuppoſing him to have had heirs of bk 


body) would be entitled to take up the bond as heirs of provifion:to the 


creditor; and that the ſame would, in that caſe, not deſcend to Elizaberh 
the heir of line. Theſe things premiſed, it was further anſwered, That 
Elizabeth's ſervice as heir of line to her grandſather could not eſtabliſh a 
right to the bond, - becauſe, by that ſervice, there is no evidence brought, 
that Wi/kam died without heirs of his body; conſequently, it did not ap- 
pear at all that ſhe was entitled to ſucceed to the bond. 240, Eſto it did 
appear that the is the perſon entitled to take up their ſucceſſion; yer as 
| the has made her election to repreſent her grandfather as heir of line on- 

y, the ſervice will give her no right to any ſubject ſhe was entitled to 

take up as heir of proviſion. A fervice is a decreet, and partakes this in 
common with all other deereets, that the facts therein ſet furth muſt be 
both relevant and proved, otherways it is null: the application of which 
ro the preſent caſe is obvious, as there was no proof brought to the In- 
queſt, that William died without heirs of his body. With us there is 
no ſuch thing as ſus et neceſſaris beredis, every heir may take up the ſuc- 


ceſſion or not as he pleaſes; and where two titles of repreſentation co- 


mcide in the fame perſon, it is in his power to repreſent upon one or o- 
ther as he thinks fit; and if he chuſes the one, it will not make him re- 
preſent upon the other. Elizabth, in this caſe, choſe to repreſent as heir- 
general, which can never have the effect of a ſervice as heir of proviſion ; 
and as this holds with reſpect to the active repreſentation of heirs, ſo it 
muſt 'likewite hold in the paſſive, otherways many fatal conſequences 
would follow. | e e On Sen ea 
© See the caſes Murray of Conheath, and Neilſon of Chappel, 22d January 
1706, Gilbert Livingſton. 6th July 1736, Edgar. 


The Lords found, that by the conception of the within bond of L. 600 
VBVceott, The ſame belongs to the heirs of proviſion of the inſtitute James 
Cairns, and can only'be carried by a ſervice as heir of proviſion to him ; 


and therefore, the purſuer not having made up her title in that way, but 


as neareſt heir of line to her grandfather James Cairns, found the adju- 


dication deduced on that title null, ſo as to. found the parſuer in a com- 


petition with the other creditors-adjudgers of Garrioch. 1 
But on a reclaiming petition and anſwers, The Lords found, the bond in 
queſtion 1vas originally blank in the ſubſtitution ; and that it does not ap- 


Pear to have been filled up by the debitor, the writer of the bond, and ſo 


| muſt be held ſtill as blank in the name of the ſubſtitute. and therefore 


found, that the right to the ſaid bond was eſtabliſbed in Elizabeth's 
perſon, by her ſervice as heir in general to James Cairns the original 


creditor, and repelled the objettion to the adjudication at her inſtance. 


N. B. It appears from the above petition and anſwers, that ſome 


' Miſtakes had happened in clerking the firſt interlocutor. 
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the deceaſed Lord Forreſter, dated anno 1716. —— a-proceſs far 


payment. The defence was, the vicennial preſcription. Whereupon 


the Lords ordained both parties to give in memorials, ee 0 Kato 
of the law of foreign mercantile nations, anent dhe enquiry © 

at the time of the act 161. be % bas fliers 
The ſubſtance of the argument fot the purſuer was, That, by. rh hon 


of Scotlandy great care is taken, in every caſe, to regulate the courſe of 


preſcription; pet as there was no ſtatute wieh reſpe to the; endurance 


of bills, it ought to be the ſame as in other contracts and bonds, i. e. for 
40 years: that it was obſerved by Sir George Mactenzie, in his obſerva- 
tions on the act 1669, the Parliament —— refuſed to Hein the en- 
denn thereof, but left the ſame to the common law 

That what had given occaſion to doubt, - was the temporary pre eſcrip 
tion with reſpe& to the negotiation of bills; in order for recourſe, and 


the ſummary diligence: en by act of Parliament, when duly. e 


within ſix months. 
But theſe have nothing to do with a bill, when it is completed by ac- 


ceptance; ſeeing, by the acceptance, there is an obligation completed in 


ſuo genere betwixt the holder and the accepter, the endurance whereof 
ain to afford action and purſuit for recovery of the money, as long as 


other contracts. See 21ſt article of the edit Lewis XIV. 1681, „ and the 
Sieur Savary (ib. 3. cap. 6. p. 162, June 1728, Hedder wich. 


For the defender it was obſerved, That it was ſolely. owing to the pri- 
vilewn, of commerce, that bills. of exchange are ſuſtained as probative, 
and becauſe of the ſpeedy diſpatch the buſineſs of merchants requires, 
whereby bills uſe not to be keept up for any time, and if they were ſo 


kept up, they would not be probative, (as Lord Stair obſerves); and be- 
cauſe it is the general cuſtom of merchants, which particular ſtatutes 
cannot remeid. That holograph writs are the leaſt capable of forgery 


of any, and yet theſe — in 20 years; conſequently, there was 
much greater reaſon for limiting the endurance of bills, as theſe are ſel- 
dom holograph of the debtor or accepter. That people's manner of 


ſubſcription varied often in the ſpace of 20 years, and thereby may be apt 
to forget whether they ſubſcribed ſuch deeds or not; which might be 


dangerous to both debtor. and creditor, if they were even allowed to lic 


as long over as holograph writs, when no diligence had been done upon 
them as the law directs. 


As to the Parliament's refuſing to Annie the endurance of bills, it was 


obſerved, That, at that time, we had no act authorizing ſummar dili- 


gence; ſo that it might be thought unreaſonable to fix a preſcription 


which might affect ſtrangers: but now, when ſummar diligence is allow- 
ed, if that is neglected, and ſuch writs lie over for twenty or twenty-five 


* without any e upon them, they ſurely ought to hore 5 


. I 3 
tach than holograph a eſpecially; if it is conſidered, that theſe laft 


See Scarlet upon the law and-cuſtom of exchange; p. 337. Forbes p. 176. 


Savary's univerſal Dict. of e jo 458 338. Seatute af Limitations, 


21ſt ames I. cap. 16. 


Ihe purſuer, ſuſpecting the validiry of the defence, referred reſting- 


owing to Lord Te flon's0ath. 
Who deponed, That the bill was — dee by bins! that he 
« has paid no part of it, either to Lord Rirrefter,. or any having his or- 
order; and that, in a converſation with my Lord Forreſter- when 


44 


Ta 


« under. many obligations to the defender; particularly, for money lent 
6 


by the defender to him, while in Flanders, from the year 1707 to 
« 1711, and particularly for entertaining his ſiſter in his family for ma- 
„ ny years: that he was conſcious he was conſiderably in the defender's 
« debt, and would give the deponent up che bill for L. 50, if Mr Cuningham 


46 


had been in Edinburgh: that he would do it as ſoon as he returned to 


I 1 


_ ; 


for his favours to him and his ſiſter: and laſtly, That the defender 
had ground to think, that the Lord Forreſter was more in his debt 
than the L. 59, without ne to o che OY een IO aliment for 


2 
a” * 


« four or five wn. 


| Tue Laa the oath did not «prov refing ring 


* CCIX. .  Noventer 10. 1742: 
Competition Robert Ree, 8e. with Fo * Neilſon &e. 


t. br is competent to Mee. the intereſt of a | partner in a copartnery by arreſt- 
ment. 2. Arreſtment in the hands of the remaining partners will affect the 


ſame, 1 ho the fubjefts of their copartnery were, at the date of the arrefiments, 


abroad, provided _ Wwe e made good to the G1 wht 
1 

Ro RT 125 James Roberiſon entered into a company-trads with 
George Bogle, &c. merchants in Glaſgow, for a particular negotiation, 
the import of which was, that they ſhould ſend out certain cargoes of 
goods for building a ſhip in Boſton in Næu-England, and the remainder 
upon merchandize to be loaded aboard that ſhip, and others which 
ſhould be hired ; with the proceeds whereof new adventures outward 
were to be carried on in a running trade, for the profit of the joint ad- 


venturers: all which was to be managed under the direction of certain 


ſupercargoes to be ſent abroad to reſide, and of others who were to ac- 
company the goods. This joint trade continued for ſome years, when 
James Robert 4170 having died, and Robert Robertſon become bankrupt, ſome 
of their creditors arreſted in the hands of George Bogle, &c. the other 
Joint adventurers with the Roberiſons, and likewiſe uſed arreſtment at the 
market-croſs of Edinburgh, pier and ſhore of Leith, in the hands of cer- 


tain factors for the two Rober tſons reſiding abroad, in whoſe cuſtody they 
ſuppoſed their debtors effects might be lodged. 


In 


are not looked upon as permanent ſecurities, and therefore: limited to 
twenty years; . conſequently, bills are far leſs to be conſidered as ſuch. 


in Scotland, in the 1727, my Lord Forrefter acknowledged he lay 


Scotland, and would make a further acknowledgment to the defender 
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In the 0 of the furthcoming which was brought at thes iftante of 
the <reditors-who:had uſed — Meſſieurs Bogle, &. (who raiſed 
a multiple-poinding}: emitted a declaration, giving a detail of the joint 
adventures in trade chat they had with the two Robereſons; and decla- 
red, that, at the time of the arreſtments, they were not debtors to the 
 Roberiſons: on the contrary, they were debtors to the laſt adventure in 

L. zoo Sterling. That the declarants had diſpoſed of the ſhip and car- 
goe at the particular rates ſpecified in their declaration; and that there 
were rrrtzis ſums fer which Rae em ade accountable to the 5 

GGG ERR Ce i en 43 
"And his Abbe ee 40 As. eden by all varies, of the intereſt 
which the Robertſon; had in their adventure with Meſſ. Bogle, &c. 
The. creditors of the Rohertſons, who had negle&ed to uſe arreſtment, 

objected to the forthcoming, 190, That the partners, in the preſent caſe, 
were not only not erected into a. body- politic, or corporate, but that 
there was not even a contract of copartnery among them: ſo that it 
was new to conſider this copartnerſhip as an wniverſitas, as a right veſted 
in the partners as a body corporate, and affectable by one diligence. 
240, It was objected, That, at the date of the arreſt ment, no part of Ro- 
bert's ſhare was in the hands of the partners, and that the ſtile of an ar- 
reſtment directs the arreſtee to detain in his hands ſuch liquid ſums of 
money as he owes to the arreſter's debtor, and ſuch goods belonging to 
the debtor as he has in his poſſeſſion. Now, none of the partners were 
debtors to Robert in one ſhilling, at the date of the arreſtment; conſe- 
-quently, there was nothing in their hands that could be attached or ſe- 
cured thereby. Nor could it alter the caſe, that they had ſeveral par- 
cels of goods in foreign parts common with Robert, and ſeveral other 
gaads on ſhip. board, alſo intended for foreign parts, in common with 
him; for this did not put Robert's goods in their poſſeſſion or cuſtody, 
nor indeed under thgit power. Neither can it make any alteration, that 
| ſome of the goods I facto came home, which the partners ſold for the 

common account; and that, if the goods that are ſtill in foreign parts 
come ſafely home, and come into the partners hands, there will be a 
certain ſhare thereof the property of Robert. For an arreſtment does not 
reach acquirenda, it affects only the debts or goods of the debtor, due by, 
or in the hands of the arreſtee, at the date of the arreſtment. Laſtly, 
Suppaſing there had been a proper copartnery in this caſe, which was dil- 
ſolved by the death of James, and the bankruptcy: of Robert quoad their in- 
tereſt, and that the copartnery ſubſiſted in the remaining partners, ſub- 
| ject . to the balance of the ſtock belonging to James and Robert, after 
payment of the debts due by them ſeverally to-the.copartnery, yet ſuch 
intereſt is not affectable by arreſtment; it is neither a liquid debt, nor 
moveable goods belonging to the debtor, but is a:ſort of univerſitas, con. 
liſting poſſibly of heritable debts due to the partners. And the claim of 
the Roberiſons is a balance ariſing upon the whole, after payment of the 
company: debts; and therefore is the proper ſubje& of an adjudication, 
145 yo of an arteſtment, which atfedts any i 0d debts, or cor po 
mobilia. 
© Anſwered for che creditors, ue of the furrhcoming, That, if the 
effects of a:cgpartner could not be attached by an arreſtment in the 
hands of the managers of a copartnery (who had the power to ſell and 
diſpoſe of the * goods, Orc.) our law would be extremely deficient ; ; but as 


any 


ü 3 ⁰ 


any one partner may ſue the reſt to account, fo every creditor of his 
may do the ſame for recovering the ſums due to him. 


Neither was there any neceſſity for a charter to create a bod y=politlc, 
or a contract in writing; conſent is ſufficient for this purpoſe; and the 


actings of the ſeveral partners is ſufficient evidence of that conſent. 
What was advanced by each partner became common ſtock; debts con- 


tracted for carrying on the companyrconcerns bound the whole books 
were kept: and if theſe circumſtances do not infer a copartnery, ſo as 


the managing partners ſhould be accountable to the other partners, (or 
their ciediedes grey for the abs; thn. deen do not t know 
ii d2idy 10t onilineds, ak t 
As to the 2d objedtion, it was anſwered, That che Ne partners, 
having the power and command over the ſubject of the copartnery, 
wherever the ſame might be lodged for the time, the caſe was the ſame 
as if the whole had been in their cuſtody, and ſo ſubjected to the arreſt- 
ment. In the ſame manner, the cuſtody of the ſupercargoes abroad, or 
in their ſhips at ſea, who were accountable to the ſurviving partners, or 
their conſtituents, muſt be deemed in law the cuſtody of the conſtituents 
themſelves; as much as goods conſigned to a merchant in Edinburgh 
tho the goods lie at Leith, in cellars and ware-houſes, of which his ſer- 
vants have the keys, will be conſtructed in the cuſtody of the merchant 
himſelf; and an arreſtment in the merchant's hands for the debt of the 


conſigner will reach ſuch goods. See a late caſe Nr Sir _ Inner 


and the credi tors of Gordon. 


And, with reſpect to the laſt obs jection, it was e That the 
ſurviving partners have declared, _ the ſubject of the copartnery con- 
ſiſted in moveables; and altho', in ſome reſpedt, the copartnery may go 
under the name of an univerſitas, while it ſubſiſts, yet when it is at an 
end, and that there is a neceſſity for the diviſion of the ſubject of the 
copartnery, as in the preſent caſe, ſo as that the company debed mult be 
paid off, and each partner have his ſhare in the free profit, it remains no 
more an.univer/itas ;- but the caſe falls to be conſidered, as if there was 
an actual diviſion, = each partner's: ſhare was aſcertained, which is the 
purpoſe of the preſent. action. See 18th March 1707, Aiſon. The on- 


ly habile diligence. therefore. in this caſe is een, and not an adjudi- 
cation. tee dots 6 


The Lords e it was ani for the creditors f Robert and James 


the copartnery by arreſiment, and that the arreſtments uſed in the 
hands of George Bogle, Oc. the remaining partners, did habily 


the date of the arreſiments, in the hands of the company's ſupercargoes at 
ſea, or of their factors abroad; and found the ſame liable to be made 
furthcoming by the ſaid partners to the creditors-arreſters, ſo far as the 


ſame have been made. . to the yy a the ſaid ſupercargoes or 
+ fin. 
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Robertſons, the tuo bankrupt partners, to affect the debtors intereſt in 


Ae the ſame, notwithſtanding the ſubjetts of their coßartnery were, at 
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4 proviſo . granted in 3 * a: Hugin des aus 70 , 

ul payable on demand, falls under the Statute of limization, 6 16. aria 21. 

Hue cha ebe amtes fix . hag e 

SHES LS 141170 2111 M MUSINGS 274; 24303! {34 PI Kg Dk TAN d + FEE: 

0 »] 7. happening occaſionally to be at Lina in 2 

lent William Lord Forbes L. 100 4 for which he took his, * 

miſſory note, obliging bimſelf 10 pay the ſaid ſum on demand; and, upon 

William's death, he brought an action 1 e as Fortin: his 
brother William, for payment. 

The defence was, That for fs: years Welden the tics! of the note, 
William: Lord Forbes reſided conſtantly: in London;' and, before that pe- 
riod, had never fixed his domicile, or place of reſidence, in Scotland:' that 
ſoon after the 1720, he married an Engliſh lady by whom he got a con- 
ſiderable fortune, and was thereby in a condition to have repaid this mo. 
ney, which it is preſumed he did, as the defender never heard of this 


claim until the date of this ſummons. Further, from the time of the 
debtor's marriage he had a fixed reſidence in London with his family, un- 
til the 1728, fave once that he was occaſionally in Scotland for a few 
weeks; and that London being the locus contractus, the ſecurity payable on 


demand; which behoved to be the debtor's dwelling-houſe, or place of re- 
ſidence, and no demand having been made within the years of preſerip 


tion, the ſame was cut off by the ſtatute of limitation. 


| Anſwered, I he defence — in the negative preſcription, ariſing 


; Hoek the laws of a foreign country, to which the purſuer could not be 
ſubject, but during the period of his reſidence there; which neyer hap- 


pened for any ſpace, near equal to the number of years required by the 


ſtatute to eſtabliſh a preſcription; therefore there were no termini habiles 
for preſcription in this caſe, which could never commence againſt the 


purſuer ſo long as he remained under the authority of the law of Scotland, 


neither could he be reckoned negligent, which is the foundation of the 
negative preſcription within ſix years, as ordained by the ſtatute of limi- 


tation, when he did not reſide there. Further, This doctrine is agree- 
able to the principles of moſt lawyers, That all perſonal claims are ſubject 


to that juriſdiction where the creditor has had his reſidence; and it 
muſt add ſome weight to it, that the debtor in the note had like ways his 
dignity, eſtate, and principal dwelling-houſe in Scotland, albeit he may 
have had ſome temporary reſidence in England; but it can never infer an 
alteration of one's domicile, that he may have occaſionally, for a certain 
purpoſe, reſided elſewhere. Nor can the locus contractus ſupport the Ex- 
list preſcription in this caſe, unleſs the defender will maintain that the 


debtor could not have been purſued in Scorland, which it is impoſlible to 
do, as the noble Lord the debtor was a Scorch peer, and had his domi- 
cile, or ſumma rerum et fortunarum, there. It was ſurely competent for the 
purſuer to have brought this action againſt his debtor in England, ratione 
contractus, if he found him there, or to have inſiſted againſt him here 
ratione domicilii, or rei ſitae, at any time within the ſpace of 20 years, ac- 


cording to our law. The form of e notes is W 
the 


[ 397 ] 


the ſame in both countries, and the demand being now made within the 
period limited by our ſtatute, ought to make our laws govern the deci- 
Non ef the preſent queſtion preferable to thoſe of another country. See 
Andreas Gall, lib. 2. obſervat. 1 24. § 16. . 7. C. de incol. l. 17. § 13. 
V ad municip. 17th February 1672, Commiſſaries of ' Edinburgh. 16th 
Ju 1708, Thomſon. 25th July 1732, Rodgers. 1 
Replied for the defender, That tho? one might have a forum compe- 
tent in many different countries, ratione . wp domicilii, rei ſite, et con- 
tradlus; it did not from thence follow, that there might be as many 
different preſcriptions, as there are different | forums, where a party may 
be ſued in judgment. In the next place, The law of the country where 
the debt is contracted, and which is preſumed to be the locus ſolutions, 
if another place is not ſpecified for that purpoſe, muſt regulate the effect 
of any obligation, and conſequently the endurance of it. This doc- 
trine ſeems to be founded in the principles of the law of nations, and 
is, in effect, a conſequence of admitting an obligation or contract exe- 


cuted abroad to have its full effect here, c. g. one reſiding in London 


could not be found fault with, for having paid that debt without a writ- 
ten diſcharge, if the law of England allowed a proof by witneſſes of ſuch 
payment to be effectual in diſcharge of the debt, and therefore it would 
de moſt unjuſt, if the creditor finding his debtor perſonally in another 

country, ſhould object to the proof by witneſſes of ſuch payment. The 


fame abſurdity would. occur with reſpect to preſcription, which is no o- 
ther than a legal diſcharge: of the debt. A debtor in England, againſt 


whom no aQion has been brought within ſix years, thereby obtains a 
general quietus, an abſolute diſcharge of the debt in all time coming, 


and therefore need not be ſolicitous about preſerving any diſcharge in 


writ, or proof by witneſſes, when the law of the country where the ob- 
ligation was granted, and where he reſided for the time, has given a 
general abſolvitor; to ſuppoſe, therefore, that this perſon could be at- 
tacked for payment of this debt, in all the other countries of Europe, 


where he might happen to have a forum competens at the time, and that 
it ſhould not be competent for him to defend himſelf, in the ſame way 


and manner he could have done in England, would be abſurd. In a 
word, it is not to be doubted, that if the es- v e is releaſed quocunque 
modo, according to the law of the country where the debt was contract- 
ed, and where payment fell regularly to be made, but that diſcharge 
muſt meet the obligation in any part of the world, where it is made 
the ground of action. As to the purſuer's argument, that preſcription 
muſt be regulated | ſecundum leges fori aforis ; it is plainly inconſiſtent 
with the firſt principle of law, ador ſeguitur forum rei, as well as the o- 
- Pinion of the doctors ; beſides the form of the note ſhows, it was not in- 
tended for a permanent ſecurity, as it was made payable on demand; 
and as that behoved to be perſonally to the Lord Forbes, or at his dwel- 
ling-houſe for the time, it muſt have been in the eye of parties, that 
the money was to be repaid at London, which therefore was both the 
locus contraftus, and the locus ſolutionis. See Huber in his prælect. de con- 


ict. leg. diuerſ. Voet, lib. 1. tit. 8. ult. 16th November 1726, Gal- 


braith ; 21ſt February 1733, Balbirnie ; 7th February 1734, Hyde; 10th 
January 15702, Chatto. tn Le 
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RE 4 7 rk-building company granted a teaſe of ſeveral 
lands to the faid Provoſt Swart, Oc. their aſſignees and ſub- 
tenants for the ſpace of 19 years, from Whitſunday 1721 ; and by 
the leaſe, the tackſmen bound themſelves to remove at the expiry there- 
of, without any warning. Or proceſs -of removing. 13 his tack determi- 
ned at Whitſunday 1740, before which the Provoſt made the company 
ſeveral offers for a renewal of his leaſe, which they refuſed, and, in A 
pril 1741, they granted a new tack of the ſaid ſubjects to James Holwor- 
rh, who aſſigned the fame to William Bartkt, upon which he claimed a 
right to the rents of the lands 1740 and 174; and in the competition 
that enſued therefor, it was pled for William Bartlet, that Provoſt 
Steuurt ought, in terms of his tack, to have removed at the expiry of 
his leaſe (M hiiſunday 1740), tho? he was not formally warned to remove; 
and even abſtracting therefrom, there was no termini habiles upon the 
ſtatute 1555, for a legal warning, in order to debar him from uplifting 
the rents of lands of which he had no natural poſſeſſion, the whole of 
that act being apparently calculated allenarly for tenants, who are in the 
natural poſſeſſion; conſequently, if there was no neceſſity for a warning, 
there could be no tacit relocation, which is the conſequence of the omiſ- 
ſion to warn; and this will be of more force, if the nature of the tack 
to the Provoſt is conſidered, which indeed approaches nearer to an al- 
ſignation to the rents of lands than a proper rack, ſeeing it could never 
be in the view of parties, that the tackſmen were to apprehend the na- 
tural poſſeſſion of the lands; beſides, as the company rejected the Pro- 
voſt's offers, it was a ſufficient notification to him, chat they did not 
intend he ſhould have any further concern in the leaſe, upon the condi- 
tions he had it before, whereby there can be no place for pleading a ta- 
cit relocation, ſuppofing the contract were of that nature as to admit 
of it; beſides, William Bartlet ſufficiently interpelled the Provoſt from 
intromitting with any of the rents, as he took inſtruments againſt him 
in June 1741, not only to accompt for his paſt intremiſſions, but like- 
wiſe that he ſhould deſiſt from uplifting any more of the rents in time 
coming. which is ſufficient interpellation as to the crop 1741. See S/air, 
it. Tacks, F 23. 6th March 1632. Lady Lauriſton; and a late caſe be- 

twixt Lord Darnly and Campbell of Shau field. W 
Anſwered for Provoſt Stewart, That no notice or intimation was ever 
given to him by the company, or any other in their right, that he ſhould 
Mey remove 


K 


remove at Whitſunday 1740, when the tack expired; neither did he ever 
Thow any inclination to renounce: which mutual forbearance he under- 
ſtood, amounted to a tacit relocation, upon the footing of the former 
tack, in conſequence whereof he uplifted the rents from his ſub-tenanrs; 
that his title to the two years rent in queſtion, in virtue of tacit relo- 
cation, is clearly founded on the principles of law; as it could not be = 
diſputed, that his leaſe was a tack in the moſt proper ſenſe and form, 
ſuch as intitled him to the natural occupancy, of the lands, tho', for his 
conveniency, he ſubſet the ſame, ſo that the nature of the. ſubject was 
clearly capable of tacit relocation: and if it had not been for the clauſe 
in the rack, diſpenſing with a warning, there can be no doubt but ir 
would have been neceſſary ; ſeeing, with reſpe& to the Company, the 
Provoſt was the proper and immediate tenant of the whole lands let b 
the leaſe. Nor is it material to enquire, whether a warning would have 
been neceſſary, if that ſolemnity had not been diſpenſed with in the 
rack, becauſe ſuch diſpenſation does not bar tacit relocation; which takes 
place by the ſilence and acquieſcence of both parties? Neither can the 
intimation in June 1741, have any effect or operation, even with reſpect 
to the rents of that year, ſeeing the tacit relocation commenced at 
M hiſſunday 17403 after which he ought to have had due notice ſomerime 
before hitſunday. 1741, to remove, otherwiſe he had a title to the 
rents of that year due by his ſub-tenants, upon the footing of tacit re- 
Hocation. See Stair, tit. racks, d 38 and 23. Craig, F 10. hoc. tit. 
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The Lordi, in reſpect no intimation was made to Provoſt Stewart to re- 
move at Whitſunday 1740, nor any perſon appointed by the Company 
that year to uplift the rents.+ Found, he was in bona fide to intromit 

with that year's rent, and is only accountable for the tack- duty; but 


ound him accountable for the rents, crop 1741. 
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Katharine, &c. Caves contra David Spence. 
ennie preſcription of the aft 1695. 


INNO 1710, Robert Bannerman granted bond to James Clark for 
<4 J. 50; and, in the 1712, Mr. Spence granted an holograph obli- 
gation to Clark, in the following terms: Whereas James Clark did, at 
* my defire, lend to Robert e L. 50 Sterling, conform to his 
bond given thereupon : Therefore I hereby oblige me and mine, that 

* the ſaid Robert Bannerman ſhall truly repay the ſaid ſum and annual- 
rents; or elſe to content and pay the ſame myſelf, upon demand, to 

« the Taid Fames Clark, he giving me an aſſignation to the ſaid bond.” 

The Caves having a right to this obligation, brought an action for 
payment againſt Spence. The defence was the ſeptennial preſcription up- 
on the act 1695. 8 ESE 8 
Auzſcwered, It was the Defender's faith which Clarè followed in lend- 
ing the money, conſequently, he muſt be conſidered as the party princi- 
pally bound. The receipt of the money is not the determining circum- 
ance to denote who is principal, 885 is cautioner; he, in all caſes, 
Do 85 Ly * „ is 
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is always underſtood the principal par ty, upon whoſe account the; money 
is advanced, and whoſe faith is principally followed: letters of credit 
are a ſtrong example of this," and the preſent caſe, comes to be preciſely 
the ſame. The deſender's obligation, acknowledging that the money 
was advanced at his dxſire, is, in effect, a letter of credit. _2dly, There 
is no clauſe in the ſtature 1695, comprehending the caſe in queſtion ; 
for rhe cautioners in view of the act are thoſe who are bound for, and 
with another, conjunttly and ſeverally, and who may be attacked without 
neceſſity of diſcuſſing the principal parties; and it contains this further 
limitation, that the cautioner be bound in the ſame bond with the prin- 
Cipal, which, tho' it may appear wkimſfical, there is ground for It in the 
dach den roth February 1710, More. and gh February 171 5s Ruther 
rd. 
NaN for the defender, To che firſt, that ir was only ſaid narrative 
in the obligation, that it was at the defender's defire the money was 
ent to Bannerman ; for the queſtion ſt ill recurred, what is the nature 
and import of che obligation itſelf ? And that it is really a cautionry one 
in all the ſenſes of the word, is obvious; how then can it be maintained 
to be of the nature of a letter of credit, which always is, and ought to 
be interpoſed and given before the advance of the money, whereas here 
it was not till two 7 after? See tlie Dicłionajre de commerce. 
To the ſecond argument, it was anſwered, That it was not a conclu- 
Ge way of arguing, that, becauſe in one of the clauſes of the act, the 
moſt favourable caſe for the creditor is ſet down, as an inſtance where 
the cautioner ſhall not be bound after ſeven years; that is, tho” he be 
bound * for, and with another, conjunctly and ſeverally, in any bond 
or contract for ſums of money, that therefore other cautioners are 
% nat. And whether the characteriſtics of cautioners ſpecified in the 
ſtature, appears in the original obligation, or ſupervene by an acceſſory 
one, per inde eff, it is the prejudice ariſing from cautionry-obligations 
the law intended to prevent, by reaſon of the facility whereby men are 
induced to engage therein; and therefore, whether this ariſes from one, 
or from ſeparate writings, makes no difference, 1 truly, there is 
none in che nature of the thing. e IS T9t 


E Lords fund th fender could wr have the ka of the ad 1695. 


I cm. ie | rt | December 3. 1742. 


1 Earl of Eglinton, contra 45 Fee of the Baronies of 
X gurt, &c. 


Tenants with reap no more than 2 wers the expence of ſeed and labour , are 
not liable in rent. 


, 


HE. Earl rk theſe 1 tenants for heb rents of their poſſeſſions, 
N 
The defence was, that there happened, in the month of June that 
year, an extraordinary ſtorm of hail and rain, accompanied with thun- 


der and . which deſtroyed and laid waſte almoſt their whole 
corns, 


TW 7 


' corns 2 chat the calamity was general, tho? it fell with a particular vio- 
lence on the defenders; in ſo much that ſcarce any of them reaped what 
was ſufficient for defraying the expence of ſeed and labour ; conſequent- 
1y, as there was uo crop, the defendets could be liable in no rent.” And 


a proof having been allowed, and led, the moſt of the defenders proved 


their defence. - Anſwered, The whole of the proof was a circle of the 
ſeveral: defenders deponing for one another; every man depones for his 
neighbour, and his neighbour for him. 24ly, It was ſaid not to be a 
ſettled point amongſt the Doctors, whether even a total ſterility for one 


year does afford the tenant, who has a leaſe for ſeveral years, any claim 


of deduction on account of the ſterility of that particular year? And 


whether he ought not to compenſate the loſs of one year with the pro- 


fit of another; ſeeing, in all ſuch matters, there is an evident chance, 


which each party runs the risk of? But as the purſuer is ſenſible the de- 
fenders ſuffered, he is willing to give the ſame allowance the reſb of the 
KReplied to the firſt, That all the witneſſes were perſons of entire cre- 
dit, men of ſubſtance for perſons of their degree, and poſſeſſing by tacks: 
that none had ſworn to his own loſs, and ſwearing to his neighbours, 


gentlemen of the county gave to their tendhts, /cil. a half year's rent. 


Could be no proof as to him; fo the proof for each muſt be taken by 
itſelf, And to the 2d it was anſwered, That what the defenders had 
reaped, would not defray the expences of ſeed and labour, conſequently 


there was no crop, as nothing is underſtood in law to be in frufu, un- 
til deduction of the charges of gathering and in-bringing the fruits. 
See J. 46. F. de uſuris et fruftibus. Voet, \ 25. tit. locati. l. 25. 96. 


eod. lit. 


e Lords found no rent due by fuch of the defenders, who- proved, that 
they reaped no more than about the value of ſced and labour. 


%%% 7. paker g-.1742- 


SEE Murdoch King, contra John Hunter. 


1 1 7 n 3 
Can horning againſt a ſuperior paſs on a decreet of adjudication obtained before 


' @ ſheriff, on 4 decreet cog. caula ? 


AAU RDO CH- KING having obtained A decreet of adjudication 
upon a decreet cog. cauſa, before the ſheriff of Stirling, containing 


a precept againſt the ſuperior for infefting him, he applied, in common 


form, to the Ordinary on the bills, to direct letters of horning againſt 
the ſuperior. red $631 Ln gdb 1 
The Lord Ordinary recommended to the keeper, and writers to the 


: ſignet, to give their opinion what their practice was in ſuch caſes. The 


report was in the following terms: * That they never had obſerved a 
horning paſs thereupon, where there was no abbreviate, tho' ſome of 


* the ſociety have ſeen ſuch adjudication, without abbreviates, but had 


* no occaſion to know, whether horning followed or not: that the 
* ſociety are of opinion they are ſufficiently warranted to preſent bills, 


and expede letters of horning upon ſuch adjudications, tho? there be 


66 no 
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Colonel James -Gathcart, Pyrſuer, contra George Middleton 
olf London, Banker, Defender. 
Statute of limitation, James I. of England, anno 21: cap. 16. 


H E purſuer brought a proceſs againſt the defender, the ſcope 


I whereof was, That he, anno 1720, put into Mr Midaletons hands 


at London, L. 3000 Sterling, to be employed by him in purchaſing South- 


: 


fea company ſtock, ſold by the company, by the third money ſubſcrip- 


tion; and the defender having undertaken that office, in which he fail- 


him with werent wt damn ẽͥ¶ꝗ Pre tt 

The defender denied the fact charged in the libel, and pled, That 
the negotiation being averred to have been entered into and tranſacted 
in Englund, all demands ariſing, or ſuppoſed to ariſe upon it, muſt be 
governed by the /ex loci, where the tranſaction was had; and, by the 
Above ſtatute, actions of debt, actions upon the caſe, and actions of 
accompt, are to be commenced within fix years after the cauſe there- 


ed in the due execution, therefore he was liable to repay the ſame to 


of accrued, and not after; and therefore, ſince the date of the tranſac- 


tion is faid to have been in the famous year 1720, and no action brought, 
or even demand made, till after more than twice fix years were run, the 
fame is barred by the ſtatute. | . 


' Anſwered for the purſuer, That the ſuit being brought in Scotland, the 
limitation introduced by the law of England could not bar or ſtop the 
ſame, ſince no ſuch preſcription was known in our law, of which the 
rules could alone govern the procedure in this Court. To enforce this, 

the caſe was figured, of an action brought in this country, at the inſtance 


of one Sco:ſman againſt another (the preſent caſe), upon a contract which 


is determined by a ſhorter preſcription in Scotland than in England; and 
thar the Scors preſcription, ſuppoſe the triennial is expired before the 
proceſs is commenced; it is believed the Scots preſcription would be ſuſ- 


tained, becauſe our ſtatutes ſo direct. Now, if this is our law, ia the 
ſuppoſed caſe, there is ſurely no reaſon why it ought not likewiſe to be 


the rule where the -preſcription happens to be longer: beſides, it is be- 
lieved, that even, by the law of England, nothing which comes under 


the nature of a truſt, or an equitable demand againſt a truſtee; who has 


not performed the truſt he has undertaken, falls under rhis/ſtature. 2dly, 
Suppoſing the. ſtatute of limation was to govern this matter; yet it 
contains an exception, that it does not run if the plaintiff is beyond ſea, 
or, which is the ſame thing, without the juriſdiction of Eng/and; and the 
purſuer having been, ever ſince the negotiation libelled in Scotland, ex- 
{cept for a year or two, he falls under the exception of the act; and 
therefore the preſcription cannot take place againſt him. See, Jah 

. ; | | ULY 


- 


—— 


1 1: 


July. 1708, Executors of John Hay; Sir Peyton Ventrys reports, part ii. 
p. 345. Sidler fins reports, p. 453. modern reports, Pages 7. and 376. 


Salkelds reports, vol. 1. þ. 421. and the late caſe Captain Rutherford 
_ again&\Si. Java Conf dong nh waht ol nronibon” 


Replied, That, by the opinion of all lawyers, in the matter of the pre- 
ſcription, of actions, the law. of the place where the cauſe of it did accrue 
or riſe, muſt. govern the ſame; and if it were otherways, as a defender 
may be ſued in different countries, this abſurdity would enſue, I hat he 

might be juſtly condemned in one, and abſolved in another, whereby 
the time of preſcription would be abſolutely uncertain; therefore, the 


true rule was, to follow the law of the place to which the negotiation be- 


longed :\, more r as the defender has conſtantly reſided in Eng/and 
ever ſince. And that this caſe is comprehended under the ſtature, can- 
not be. diſputed, as it enacts, That all, actions of treſpaſs, Oc. excepting 


as is therein excepted, ſhall. be commenced and ſued within the time and 


Imitation there expreſſed ; that is to ſay, actions upon accompt. and actions 
for debt, within ſix years next after the cauſe of ſuch action or ſuit. 


Here, the cauſe of action is pretended to be the giving of money on the 
part of the purſuer, and the undertaking, on the part of [ Þ:0ug au 


io buy South-ſea ſubſcription, and the action thereon not brought till 
- twice fix years;polterior. theretse..,..;, Ä ü fo ht Wh 1 

.. To the ad it was anſwered, That the, purſuer was not within the ex- 
ception of the act, which goes only. in favour of a plaintiff beyond ſea, 
yhen the cauſe of action does accrue, who has indeed liberty at his return 
to bring it; but if he was not beyond ſea when the action aroſe to him, his 
turning his back upon the kingdom and the cauſe did not take him 
from under the ſanction of the law. However, iving but not granting, 
chat the purſuer's being beyond ſea would have wo the preſcription, yer 
as it is acknowleged he was not, he cannot plead from equipollents, that 
tho' he was not beyond ſea, but in Ssotland, the being without the juriſdic- 
tion of England, entitled; him to the benefit of the proviſo. Further, it is 
obvious, that being beyond ſeas, and without the juriſdiction of England, 
are manifeſtly different ; but, ſuppoſing for once there might be a. par- 
ratio for ſupporting this addition to the ſtatpre, yet it is poſſible, that, 
after the union of the crowns, when this ſtatute was made, the Legiſ- 


lator did not think it neceſſary to make ahſence in another part of the 


iſland ſufficient cauſe to ſtop the preſcription, when abſence in common 
caſes of preſcription was no ſufficient plea to defend againſt it. If it had 
been intended to take in all who were without Exg/and, dominion of 
Parliament, would have been uſed, and not have had recourſe: to the 
words heyond ſeas, improper to expreſs. ſuch intention. See, Ath Fuly 
| 1717, Rae. November 1 731. aſſignees of Thoma, Fulle, Elliot contra 


die Lords ordained both [parties 10 adduce hat authorities they could, 
upon the conſtruction of the ſtatute of limitation by the Courts, in Eng- 


land, with.reſpe to the ſeveral clauſes whereof the meaning is contro- 
. | e > 1 


N. B. It is informed, this cauſe was allowed to ſleep ſince that time. 
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wick upon Tweed, theſe words, very familiar in acts of 
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| Credit itors Y A: bert Paterſin © contra Patrick A, 


5 futon nat ne after Arier vided hier the en Aer e. were 
; re or after the decreet, . 2. L retention competent | apainſt' an 
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.D 0 ERT Pater nee obtelle! a Ae — M Auley ſor 
L. 400 Scots, fome of his creditors arreſted: the fame in N. Aas 
hithils, Who, in order ro difappoint them, purchaſed ſeveral bills of Pater- 
forts due to other creditars of his; upon which M. Aulay raifed a mul- 
riple⸗poinding, and ſuſpended the Decreer, oy keel prod aced ſeve- 
ral bits accepted by Paterſon, and indorfed to him, he oponed com- 
penfation thereon, or ar leaſt, that he ſhould be allowed to retain the 
arreſted, in reſpect Paterſon was bankrüpt, Ve. caution. found, 
e ſhall be law-biding for che counrer-claim.”* 
rel Puret ſons ors who had arreſted, it was pled, Thar ths! Gebt 
now in M. Aulaꝰs perſon, were all purchaſed fince the decreet againſt 
him, on near, to found this plea'of compenſation. © That none of the 
bills had been dul negotiate, and all of en had lien over for upwards 
of three years, without any diligence done thercon, whereby they had 
Toft all their privileges; nay none of all the indorfations bear a date, 
therefore it bald be preſumed, that M<Azlay had purchaſed theſe bills 
_ . poſterior to the arreſt ments. Were it Geer hs, how ecafy would it be 
to difſappbint creditors who have done legal diligence by arreſtment ? 
Any one who finds he is cut out by prior diligence, has no more to do, 
but to indorſe his bill to the common debtor,” who propones compenſa- 
tion upon it, by which the arreſters are excluded. And it would be vain 
for Ry Peg to undertake a proof that the indorſation was poſterior 
to the arreftments ; 3 Aince it is done in fo private a way? None need 
be prefent but the parties, neither is witneſſes or date required. 15 
2d, The dectcer againſt M. Aulay was a decreet in foro: conſequently, 
| he cannot now opone, compenſation | in I thereof: - See 29th 
June 1739; Anderſon. 

3 , With reſpect to the plea of retention, unleſs caution is found, 
it was anſwered, That ſuppoſing Paterſon were bankrupt, there would be 
ſome reaſon for M. Autay's retaining until caurion were found, were Pater- 
en himſelf charging for the debt; but in a competition with other cre- 
ditors of Paterſon he cannot have any privilege, but muſt be looked on 
as a common creditor of Paterſomi, and has it not in his power to ex- 
clude the prior diligence of the reſt, by purchaſing and acquiring debts 
of the charger, in order to defeat the arreſtments. 
» Pled for Patrick M. Aulay, That blank indorſations are always pre ſumed 
to be of the fame date with the bills, as was determined 1 5th Ju 1709, 
Roſſe. © So that the preſumption of law lies in his favours; and it is 
ſurely very affected in the creditors, to maintain that they can have no 
proof of the real dates of theſe indorfations, ſince none is more eaſy. 
The creditors are all alive, who granted the indorſations. Their oaths 


are added relevant, as is M Aulay s oath, which the arreſters 1 
ave 


ES 


14 0 


8 


ED ©: 


have if they inſiſt upon it; fo chat there is really uo danger to creditors, 
tho this privilege is indulged to blank indorſations.; | Neither has the 


ſuſpender any occaſion to diſpute the relevancy of the 2d point, ſcil. 
Ts nr gar miner in the ſecond inſtance, even 


That he cannot prop ; 
' where the ground of it emerged after the decreet, becauſe he offers in- 
ſtantly to pay, upon the creditors finding cantion, that Paterſon will be- 


 law-biding for the counter- claim. 


It is acknowleged, he could not be bound to pay to Paterſon himſelf, 
(as he is a bankrupt) unleſs he found caution, and à creditor of his ar- 


reſting can be upon no better footing. An arreſter is in no better ſituat ion 
than an aſſignee; nay, he ſeems not to ſtand upon ſo good a one. Sure- 
ly, an arreſter is not fuch a ſingular ſucceſſor, as to ſtand free from ex- 
ceptions competent Re his author. And this privilege competent 


to the ſuſpender, of retaining the ſam in his hands until Paterſon the cre - 


ditor ſhould find caution, was competent againſt Paterſon himſelf, before 


the arreſt ments were laid on; and therefore muſt be til competent; he a 


cannot be deprived thereof by laying on of the arreſtments. 


re Lords ſound compenſation not competent after derart, and iir whe 
ther the debts on which it was pled; were in hir perſon who pleads it, 


© before the decreet, or acquired after it, and remitted to the Lord Ordi- 


nuary to hear parties on the retention. 
J nn fy ia fialtbul December 10. 1742. 


Competition betwixt Robert Paterſon and Simon Kelly. 


Jus ſuperveniens auctori, &'c. accreſcer 70 facceſſors, according to the dates of 


_ Their infeftments. 


YOHNGIRDWOOD purchaſed ſome lands from David Aikman in 
if July 1732, the diſpoſition to which contained a procuratory and 
precept; and in the September thereafter, he, upon the narrative of be- 
ing heritable proprietor, granted an heritable hond thereon to Kelly. In 
January 1733, Girdwood granted another heritable bond, upon the ſame 
narrative, to Robert Paterſon, containing procuratory and precept ; upon 
which Parerſon was infeft in November 1734, and the ſeiſin recorded the 
17th December thereafter ; anno 1735, Girdwood granted another heri- 
table bond to Kelly, which contained procuratory and precept. 


In April 1737, Kelly diſcovered that his debror Girdword was not infeft, 


whereupon he applied to him to do him juſtice, who accordingly de- 
livered him his itpoſition to the ſaid lands from Hitman; whereupon he 


obtained himſelf (upon his two heritable bonds above mentioned) and 


author infeft in April 1737. COR Oe e agg 
| Robert Paterſon having raiſed a proceſs of maills and duties on his he- 
ritable bond, Kelly appeared and craved to be preferred upon his two he- 
ritable bonds to the purſuer, in reſpe& the common author's infeftment 
was attained by him, and athis expence, which therefore could only ope- 
rate in his favours; at leaſt, that he-ſhould have a pars paſſu preference with 
the purſuer, in regard that the infeftments of both competitors were null 
„ 5 N tas untij 
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until the common author was infeft and, 


from that t 
5 : x 2 | > 4 x +. > BY 
their validity be date. BAT .4 i Savlinon 


me only could 
The ſubſtance of the arguments for Rel 
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give an infeftment Who is not infeft himſelf, and that if ihe queſtion: 
were only betwixt the author: himſelf, the ſueceſſot's infeftment would 
be held good: not chat it is ſo int rinſically and in fact, but becauſe no 
man is allowed to plead a defect in his own! title, 2% Where an ap- 
parem heir grants procuratory or precept, or Where a diſponee who is 
not infeſt is che granter, their poſterior infeſtment will acereſoe to vali- 
daie the infeftment taken by the purchaſer. And ſuppoſing no mid im- 
bediment, che caſe will conte out to be the ſame as if the author had 
been infeft before granting the procuratory and precept. The ſucceſſor 
firſt inſeft will habe a good title to the ſubject, in competition with one 


2 


od 


_ deriving right from the guthor, aſter the author's own infeftment. The 
reaſon is, that an infeft ment flowing from an author not infeft is null, 
and therefore the purchaſer ought regularly co take a new precept or 
procuratory from the author after he is infeft. But as it is a good prac- 

tical rule, to avoid multiplying expence, where it can be done with- 

out prejudice to the ſecurity of the records, the ad infeftment has 
been remitted in our practice; and the infeft ment, alteady taken is con- 
ſidered as granted after the authors infeftment: or, in other wards, the 
author's infeftment is, ſictione juris, drawn back to the date af the pur- 
chaſer's infeftment, in order to validate the ſame from its date. It is a 
conſequence from this rule, that any right derived from the author, af- 
ter is own infefrment, will be ine ffectual, in competition with-rhe pur- 
chaſer's infeftment, tho? proceeding from the common author, before he 
himſelf was. infeft. This purchaſer's infeft ment, which is validated by 
the author's, tho? poſterior, becomes a mid impediment, after which the 
author ean gtant no nem infeftment 10 his prejudice... 
Let us now view the intereſt of third parties, and what eſſect rhe jw 
ſuperveniens may have in a competition with them. Suppoſe two infeft- 
ments granted by an author not. infefc, while matters ſtand. in this ſhape, 
neither of che purchaſer's inſeftments are good for any thing. It is e. 
qually clear, that upon the author's being infeft, both are validated, i 
faclo, for the Jus ſuperveniens mult operate equally in favours of both: if 
it ſaves the one purchaſer. the trouble of a new procuratory, gc. it mult. 
ſave the other the. ſame trouble ; conſequently, both ought to come in 


* 


pari paſſu. The fiction of law therefore, which makes the author” infeft- 
ment. of the ſame date with his competitors, is well founded in a queſtion 
betwixt themſelves 3 but in a competition with. third parties, there is no 
ground for beſtowing ſo valuable a, privilege upon the competitor firſt in- 
feft. Laſtiy, fanpale the caſe, that an apparent heir grants an heritable. 
bond, and the creditor is infeft; thereafter, the apparent heir is charged 
to enter heir in ſpecial by another creditor; whereupon adjudication 15 
led, and infeftment follows; and laſt of all, the apparent heir makes up 
his title by ſervice and infeſtment, no body can doubt the adjudger will 
be preferred, notwithſtanding of the annualrenter's prior infeftmont. 
See 16th January 1663, tenants of Kilchaiten. ar ſt June 1671, Nicolſon. 
Auſwered for the purſuer, If the common author's infeftment accreſces 
at all to the prior rights granted by him, it muſt accreſce according to 
their dates; were it otherwiſe, they muſt all remain null, as 4 n., 
| a, | | an 


F 337 3 


and the infeftments gran ted:by the: author, after he himſelf i is infeft, 
muſt be preferable. If, des any of the creditors obtains himſelf in- 
feft by his own diligence, before the common author is infeft, his infeft- 
ment muſt ſtand good, and be preferable to the prior infeftment grant- 
end iby the common author not infeft; whoſe ſubſequent. infeftment can- 
not, in that caſe, draw back to validate the firſt infeftment; the inter- 
vening infeſtment of the other is a mid impediment; for thereby the 
common: author is. eſſectually denuded, fo far as concerned the infeſt- 
rocure ar the other party's diligence ; and this is a ſufficienc ( 
anſwer to the caſe of che apparent heir laſt put. See 2 85 = 
| 1 che creditors of der ene Yo: g A _ 
The Lords repeled abe exception 40 4 Pur fuer”, 5 leer a Ind found » Lid: 
tte igfeſiment, in favour of whe common author, operates retro o the 14 
date of the infeftment in favours of the purſuer + and therefore found 
1 N Preferable to the competitor Mr Kelly, according to the date of 
his infefiment > but found the Pur ſuer liable in a proportion of the ex- 
Pente deburſed by the competitor, in procuring the common author in- 
7 2 Miring to the lands in 1 ws. 5 ede the other lands 
( contained i in the other ment. 
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NR. e e | Deconber 1 1742. 


Objefion 1 10 Julograph Bond conf fting of ahree Pager 3 4 that it war my ſigned 
en the laſt page. 


A fo HE purſuer 0 a proceſs ahn * beotker;; for payment of 

an heritable bond granted to her by her father. Objefed, The 
bond is null, being written on three pa Pages, ia and only the laſt figned ; 
whereas every page, by the 15th act, 6r K. Will. ought to have 
been ſigned. _Anfiered, This caſe does not fall under the act; 1m, Be- 

cauſe it is holograph of the granter; ſo that kere the reaſon of the law 
ceaſes, as there could be no danger in foiſting in additional olauſes; the 
preventing which, was the defign of the law. 240, Becauſe the act 
plainly regards writings, writ upon ſeveral ſheets or pieces of paper join- 
ed together. -- 37io, There is no ſtatutory nullity introduced; it does in- 
deed give the aid of the law to writings, writ and ſubſcribed in the man- 
ner there direct ed; but does by no means declare papers writ and ſab- 
{cribed after a different manner, void and null; no, it leaves the matter 
where it was, ſcil. to be determined by the rules of law, which would 
have taken place, as if no ſuch act had been made. 

Replied, The ſtatute is plain, and the nullity falls exprefily under! * 
for, by it, any | perſon may chooſe, whether he will have his ſecurity 
writ ſheet or book-ways ; provided, if they be writ book-ways, every 
page be marked by their number, and ſigned, as the margins were for- 
merly when battered? And the laſt page — mention, how many pa- 
wy are therein contained? And un writs, marked and ſigned, as 2 i 
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; 2 and ſigned on the margin. Now, in the preſent caſe, the writ 
founded om is neither numbered on the pages, nor makes any mention 
it * laſt page. of hom many it-conkſty, which is directhy without the 


proviſion of the ſtatute. And its being bolograph, will not ſupply the 
.defefty ſeeing. actonding to that argument, 4 writ; without 
any; is valid; which would be too great 2 firetch. And as te 
the reaſon geen for the law; to wit; to prevent foiſting in of ſheets and 
_ clauſesy iv was anſwered, \That it might have conſiſted! of more ſheets 
than one, for ought appears, which there js 2 755 yon: to Taſped, 
where a wit wants the n of the law. 10 lf 4 
Duplied, The act plainly regards only writings that are compoſed W 
dilferant — and che proviſfions/in it are noways calculated for a ho- 
. 20m conſiſting of a” ſingle ſhect : aud ikat it might have 
ed of — Fabien impoſlible. from aq: we and the 
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Ne cexx. l e December 20. 1712. 


1 . ert Arnot of \Baljilly, Charger, againſt Sir r Mike: Arm, | 


„ = where thre ven eparti or e 
| puny failure 7 a 


IR John let 4 of 2 mln for 19 years to che charger, for. the 
8 yedtly rent. of 2000 merłs, to commence at Martianar 1742, and 
rhe tack — with the following uſual clauſe. And, 4j, Both 
parties bind and ohlige themſelves, and their foteſaidæ, to perform 
> 2 *\the: hall premiſfes. to others under the penalty of L. 100 Sterling, 
payable uy the-party faikier, to the r 0 or e to ob- 

| « 3 dy and aitour nee.. 
Sir Jom having forgot to warn: che ane aha poſſeſſed the milo, ro 
remove, he took advantage thereof, in order to r. poſſeſſion for ano- 


4 


ther year: wheteupoh Balfitty charged Sir Jh wich horning for the 
whole pemalty, who ſuſpended this ground, That a conventional 


penaky couid not be cxacted further than to mak up tlie real damage 

the party ſaſtains by failute of implement. The Lord Ordinary on the 

vilbs. paſſed the bill fur L. 50 Sterling, hut refuſed 28 10 the remainder. 

Sir John reclaimed; and ples, That as he was bred: to the military life, 

and had bert much but of tha kingdom, be was of the neceſ- 

ft lty of warning the temat who was: in poſſeſnon: and tho this was. not 

fufficient — defence, it ought to have ſome weight in the pre- 
ſent argument : more: eſpecially. as: there was 4 ſolid difference in law 


betwixt a penalty ſtipulated, in caſe of not · perſormance, and a penalty 
Ge by and attour ng: In the fit * The party 0 


mis option; If Gothoohnokito form,” he oupht to pay. nee 
latter, the: bargain is, what is prineipally in diele which the parties 
— bind themſelves in all events to implement, and the penalt 


is only to enforce performance; it is not ſuppoſed to be the meaning of 


parties; that either of them ſhould put an money in his pocket, or 
catch at any /ucram by means of the ſtipulated penalty; it is indeed a 
good fund to make uß what either has ſuffered by che other's faiture, chat 
, for experices and damages, but it cin go no further. However, ſup 
ſing a conventional penalty were to be tri 


y interpreted, the whole can 
only be due in caſe of a total failure: if the tackſman in poſfeſſion could 


not be got removed for a week, or a month, it is not poſſible to plead 
the 'whole penalty- could be incurred in that event: juſt fo, in the pre- 
ſent queſtion, the of one year of nineteen, cannot infer, that the 
1 — — 4 aud this doctrir 

| jonal part of the penalty; this ne onght to hold, what- 
vol the occaſional damages may be. It is true, bn where one refuſcs 
to implement the bargain, rhere damages ought to enſue without limi- 


tation; but it is believed the legal conſtrution of a ſtipulation for pe- 


owe is to liquidate the damages, that they ſhall not exceed that ſum 


n caſe of inability to perform. To illuſtrate this, Suppoſe the miln in 
queſtion had been evicted; whereby performance became impoſſible; it 
is believed the charger's claim for damages could not exceed the L. x00 

Sterling, whatever proof he might offer of great profits on his tack. For 
the fame reaſon, where rhere is a partial failure, without the ſuſpender's 


fault, whereby rhe charger's entry” is delayed for a year, his claim of 


damages ought'nor to be ſuſtained beyond a roportion of che penalty. 
See a caſe obſerved by Sinclair 1 5 50, Home contra Hepoure ; and the 20th 
| Jie 1710, Hamilton; 22d February 1639, Fobniſton. 
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"The Lords remitted 170 the Lord Ordinary 70 paſt the bill; ard what was 
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0 e e ICE , 
. N ee of Ne ew „ lor,” purſuer. 
Mood, Heir ſerved: to the deceaſed Sir Fames Wood, 
Defender. 0 
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Promiſſory nat 
1 eee in rere N THRONE 

1 R mer Word grand in rela? ſeveral Waadt notes to the 

O porſuer, who, upon his pen e au an action n the de- 

Fender as heir for payment. 

The defence chiefly inliſted on was, That as rhvincies wanted witneſ- 

ſes, the heir, or heritage in Scotland, could not be ſubject thereto, as 

| preſu granted on Ueathbed, and after Sir James's contracting the 

ſickneſs whereof he died. In courſe of the proceſs, /a'proof was allowed, 
before anſwer, to both parties, of the ſtate and condition of Sir Janes 

ai health, memory, and judgment, the time of granting the notes in 


queſtion, 


partial failure (hovld'only imply a claim for a 
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queſtion, nn time . a * ö nring: 1 ü 
of.;. and, when reported. it appeared that the deſender had failed to prove 


Sir James was on deathbed the time of granting the ſame; and that the 
purſuer had like iſe. failed to prove the facts he undertook to prove, 


eil. that Sir James gra red the notes when he or in beg Fouſtic, and 
for onerous cauſes. e e ein e I 2 0are NN 
The fact ſo ſtanding. tha queſtion. 9 theſe. parties turned — 4 
| this point, . whether. Þ promiſſory notes not being, proved to have been 
truly * Sir James. when he was in liege -pouftie, muſt, in law, 
be preſumed to have been en on drarhbend, e 7, not ob- : 
ligatorę upon his- heit? 463 4 
__ Forithe deten it was a ved, Aber abe tho 0 MCs 1 
wich reſpect to deeds executed in foreigu countries; hereby, if they 
appear ro.be-formal, deg to the /ex kecs-contratius, they will be fut 
tained here, altho' they are not attended with all che ſolemnities required 
By the lay of this country; yet, where, there is a ꝓtohibitory la w in the 
country where. execution is ſought upon a deed, the. comitaſ will not be 
carried ſo far as to infringe or impair the eſſoct ef ſuch a. prohibitory law, 
or to open a door. to the ſubjects. of this kingdom to elude it abroad, in 
| ſuch. manner; D198 tant would vor. «fuſer den ne ASP . g. 
E,. ver eng the 2 


0 hick is is; not at by n otherwiſe —_— Aublcrit 
3 the. deſunct, is ſufficient of .irſelf to prove the ſame was ſigned by the 
* defunct. in liege pauſlie, altho it ſhould-bear ſuch date z hut the vefity of 
55 le date muſt be otherwiſe aſtructed than by irhe « deed rſelf, No reaſon 
can be aſſigned why a PREY note ſhould be more effectual ro diſap- - 
point the heir in:England than in Scocland, it is: probative of its date in bob 
Countries; but it does. not age date againſt the heir in Scotland; be- 
cauſe theilaw preſumes, that e, who impoſe upon dying perſons, to 
diſappoint their heirs of the LN will not ſeruple, in order to make 
the ſo elicited, ex facie, free from challenge, to adviſe them to 
affix an anterior date, that they may appear to Have been ſigned at a 
| pas, of time when the granter was in liege Pauſtie. This is indeed an 
exception from the ordinary rule, that fraud is not preſumed; but with- 
u law wauld be -diappoinred' every day. And it will be very 
difficult to aſſign a reaſon why this preſumption ought to eeaſe when a 
man dies in a foreign country, as frauds are not leſs common there than 
« bere; if it were otherwiſe, the law of deathbed behoved to ceaſe the 
moment a man paſſed the borders of Scotland, whereby he would be left 
at liberty, with the help of a contrivance which the law preſumes will 
be uſed in ſueh caſes, altogether to elude it. in a word, a teſtament 
ſigned abroad will not aſſedt the heir, becauſe it is fiGione jurit a death- 
bed deed, even tho? it were proved to be · ſigned in health. Is it con- 
ſiſtent with 4his, that a tholograph writing, which is not from any — 
tion, but from the moſt ſolid grounds, preſumed to be ſigned on 
.deathbed, ſhould not withſtanding be ſuſtained, becauſe executed in a 
foreign country, when no -evidence eicher i is, or can n be — * to d 
An was deat arts Eon War 39 1995 vo rf ne 
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| Aufweredfor the purſuer, That it was a miſtake to ſuppoſe, that holo- 
| graph deeds are preſumed, in all caſes, to be granted on deathbed; they 
are indeed liable to the ſuſpicion of being ante-dated, e. g. a proviſion 
to younger children contained in a holopraph bond, is effectual even in a 
queſtion with the heir of blood, becauſè of the rationaliiy. Every man 
is preſumed to know the laws of his on country; but that preſumption 
is not extended to thoſe of other countries. The law of deathbed has 
no place in Ergland or Ireland, therefore there can lie no ſuſpicion againſt 
deeds granted there that they are ante-dated; the creditor cannot be 
ſuppoſed to foreſee that it may coſt him a ſuit in another country, far 
leſs: is he ſuppoſed to be acquainted with the laws of every other coun- 
try where this ſuit may be neceſſary, or that he may meet with ſuch an 
objection as is now pled for the defender; ſo that no preſumption can lie 
apainſt him of ante-dating, which juſtly lies againſt deeds granted in Ni 
Scotland, where the grantee is ſuppoſed to have the law of deathbed in = 
his eye. Promiſſory notes ſtand upon the ſame footing, with bills of —_—_ 
exchange by the law of ' Zng/and, which it is admitted are probative of | WP 
their date, and is a good ground of action againſt the heir in Scotlands, e 
and ſure it will not be maintained that there is a greater ſuſpicion of —__ 
ante-dating promiſſory notes, than bills: nay, if the purſuer had fore- 5 l 
ſeen this objection, or intended a fraud againſt the heir, it was eaſy for ws 
him to take bills inſtead of promiſſory notes, which muſt have avoided | e 
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And, with reſpect to the argument, That the comitas is never carried ſo | Gil 

far as to impair the eſſect of a prohibitory law; it was anſwered, The 7 | 
purſuer had no occaſion to differ with the defender upon this point, be- 
cauſe the obſervation does not apply to the preſent caſe; ſeeing there is 
no law which declares, that the ſame ſuſpicion which lies againſt a deed 
executed in Scotland, muſt lie againſt one executed in another country, 
where the Jaw of deathbed -obtains not. See the ſtatute zd and 4th 
Anne. Cooke's inſtitutes, lib. 3. $ 337. Voet ad pandectas de ſtatutis, & 13. 
and the caſe David Kinloch, contra the heirs of Dr. Fullartoon. | 

De Lords repelled the objefions againſt the notes, and found them proba- 
tive: but, upon a reclaiming petition and anſwers, the Lords found the 
mores in queſtion do not prove their date, in prejudice of the heir, ſo as 
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al, e rn vas 
No cCxXII. 1 5 0 * January 19. 1743+ 
James Watſon contra David Maule. 

A purchaſer of lands at a voluntary roup, is not liable to a perſonal credi- 
tor arreſting the price, if he proves that the purchaſe was made on account 
r ico AT; 930 OS en 
HE PBU RN of Keith T expoſed his eſtate to a voluntary roup, 
14 he prevailed on David Maule to offer on his account, for the ſame, 
to a certain extent, and by a letter obliged himſelf, if the lands fell unto 

Mr. Maule's hands, to relieve him of the ſame. ra Hl 

It happened that Maule was the higheſt offerer, ſo the lands were 
declared to belong to him; and, in terms of the articles, enacted him- 
ſelf to pay the price. James Watſon being creditor by two bills of Mr 
Hepburn s, arreſted the price of the lands in Mazle's hands. f 


1 


4 1 uethat the defender. was bound by the enactment to . the 


1 ar 1] va ; 


on thei foithpodiiog Mule: laid. his defence upen the * letter; 

and 'infiſted 2 -a name, an interpoſed perſon, for Mr. 
. himſelf; and as the letter would ſtand in bar af any claim that 
5 Mir. Hephuins himſelf could have made on his: account of this - fiQiious 
| L it bohbved to bei equally available againſt any of his creditors. 


Alſuerel, The deſence nas of ahe nature of an extrinſic and perſonal 


price ; and tho, in a queſtion betwixt the Tires themſelves, they may 
be mutually repelled petſonali exceprione, quia in pars caſu: potior eſt Wadi 
Foſſi identis.g' yet; where third parties are concerned, the la ought to give 
nd countenance to any paction or agreement that is contra bonum et equum, 
for that would be eſtabliſning wrong by law. And, upon this principle 
it is, that pactions of this kind; contra fi iem tabularum nuptialium, have 
never been deemed effectual. But, ſuppoſing the defence ſhould be ſuſ⸗ 
tained, it ought not to be admitted. but upon a full indemniſication, and 
payment of che damages and expences the purſuer has ſuſtained. No 


man can avoid tlie obligation to repair the damage which his o frau- 
dulent practices have occaſioned to third parties; and it is not upon the 


arreſtment he pleads to be thus indemnified, becauſe the decreet of forth- 
coming can go no further than the debt —— the arreſtment was 
uſed, but that the defender ought not to be allowed to plead this de- 
r but upon payment of the purſuer's expences. ee 29107 
| Replied, The demand of expences was contrary to Wee and che na- 

ture of the action itſelf; by which nothing can be recovered, but the 

debt for ſecurity whereof arreſtment was uſed; and ſurely the expence of 
this proceſs is no part of that debt: nay, if the defence were repelled, 
there could be . — for claiming expences, unleſs the defender were 
found calumnious in making it. Beſides, there is no reaſon to believe 
the defender acted out of any wrong view in the matter: he did not ſo 

much as know Mr Hephurn's circumſtances, or that the neceſſity of his 
affairs required a ſale of his eſtate; neither can the purſuer ſuffer any 
thing by what the deſender did, for Mr Hepburn is more than able to 
pay all his debts; and, ſo far as the purſuer has expended money for re- 

covery of a juſt debt, he has good action againſt his debtor for ſuch ex- 
pences: nay, he offers to prove, that the purſuer knew before the date of 
the arreſtments that the defender had only offered at the roup on ac- 
Count of Mr Hepburn; ſo that the expence the pur ſuer has laid out ſince 
that time, muſt be conſidered as owing to his miſtake in law. 


The Lords fuſtas ved the defence, but ordaingg the reclas un baue 70 be 
te N as to the . fr ee 


W i een e 
Janes Hog, late 3 . the Gildy of Dunfermline, 
Charger, contra William Flockhart, Su ſpender. 


Anent the privileges of a a. raft ;ſman-burgeſi of D unfermline. 


_ Suſpender, who was.a craftſman: burgeſs of Dunfermline, being - 
fined by 4 — dean of giid for ſelling wine in that town, and prohi- : 
biting him = do ſo for che future, ſuſpended the decicet; and the 
queſtion betwixt the parties was, W hockey: the crafiſmen-burgeſſes of 
Dunfermline might lawfully ſell wine, and other foreign merchandize 
within that burgh, without renouncing their craft? 

For the charger it was «rged, That the freemen of each royal borough 
were divided into two claſſes, the gildry and craftſmen, who had each 


n 


4 


. e 


privileges peculiar. to themſelves. With reſpe&t to the firſt, their ex- | 


| cluſive priyileges were ſettled by the 12th act 1466, James III. whereb' 


it was ordained, That nae man of craft uſe merchandize by himſelf, nor ſail 


« in merchandize neither be himſelf, nor his fafors, nor his ſervants, but gif he 
% haue leave, and. renounce bis craft but colour or diſſmulation.” Which is 
likewiſe ordained to be put into execution by 


1 a co execution by the aft 107, 1487. Ser 
likewiſe 5710 MSS. collection verb. Burrows, town of Aberdeen. Lord 


Fountainhall, Sth January, 1697, gildry of Stirling. - 


And by the decreet · arbitral of the general convention of burrows held 


at Dunfermline 1618, proceeding on a ſubmiſſion betwixt the merchants 


and trades of that burgh to the convention, an abſolute diſtinQion is pre- 


{crved betwixt the gildry and craftſmen; ſo that one could not enjoy the 


privileges of a gildbrot her, and of a craftſman, at one and the fame time. 
Plled fot che ſuſpender, That, by a clauſe in the ſaid decreet - arbitral, 
It was declared leiſom to the craftſmen, being only burgeſſes of the ſaid 
_ « burgh to ſell and traffic with all Scozr wares, &. providing always, they 

do not trade with foreign merchandize, nor tranſport the ſaid Scots wares 


60 
bs 


dealt in retail of wares of all forts, foreign and domeſtic, abſtaining from the 


exportation of home goods, and importation of foreign merchandize. And 


with reſpect to the act of James III. on which the claim of the gildry is 


agg eien 
founded, it was anſwered, That length of time could never alter the ſenſe of 


a lau; and if the words thereof bore a preciſe meaning in the 1446, the act 
behoved to be interpreted according to that meaning now. Tho! every re- 
tailer at preſent getsthe name, improperly, of merchant, yet it was not ſoanci- 
ently; as is plain both from the Roman law, and ours. See Horace, 24th ode, 
bock 3. and the act 67. 14th parl. James II. from which ſtatute it is plain, 
that ſailors and the eſtate of merchandize were underſtood to be ſynonymous 
terms, and which is further explained by the acts preceeding and follow- 
ing, whereby it is evident, that none was allowed 10 ail in merchandize, or 
to uſe merchandize 


men.. And as an exception confirms the rule in caſes not excepted; ſo the 


prohibition of craftſmen can extend no further than to the uſing of mer- 


chandize, and no man uſed merchandize in the ſenſe of thoſe laws, but 
thoſe #ho by themſelves or their factors dealt in export or import. And 


this likewiſe tends to explain the words in the decreet-arbitral foreign mer- 
 chandize, eſpecially, as it is there oppoſed to the exportation of home goods. 


How ſoon retailers came to be dignified with the name of merchants ſeems 
uncertain ;' but from the whole tenor of our law it is plain, that nothing paſ- 
{ed under the name of merchandizeas far down as 1 579 but foreign trade. 


The Lords found that the ſuſpender, as a burgeſi, tho a crafiſman in any of 


the incorporated trades, may exerciſe the vocation of a vintuer, by tap- 
ping and ſeliing wines, and other liquors, for conſumption in his own houſe ; 
and therefore ſuſpended the letters. | 
N. B. The above interlocutor was reclaimed 


appear from the Journal what deliverance was given thereon. | 

N C XXV. © 

Colonel Straton contra the Magiſtrates 
eee e of Montroſe. 

No action lies on the ſtatute George I. entitled an act for preventing tumults, 
&c. for forcibly carrying away grain or goods out of any houſe. 


N the year 1741, a great many of the inhabitants of Montroſe, having 
broke into ſome girnels belonging to Colonel Straton within the ſaid 


town, 


and Town- Council 


out of the country.“ In virtue of which clauſe the trades have always 


by themſelves, but freemen of boroughs, not being craftſ- 


againſt, but it does not 


| January 28. 1743. 
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town, and taken-a conſiderable quantity of meal therefrom, he brought 
an action on tlie ſtatute of George I. wherein he called the magiſtrates 
and town- council, as repreſenting the community, and concluded againſt 
thesen, 
It was plea for the defenders, That no action was granted by the ſta- 
tute againſt them as 1 the community; for that, according 
of, the concluſion ought to have been againſt the 
| burrow ; that is, the inhabitants thereof, who are made liable to make 
up the damages out of their own pockets; but that the community were 
not made liable to make up the ſame out of their common good. 24h, 
No action lay on the ſtatute for any damage ſuſtained by the purſuer, 
_ thro? any part of the grain's being abſtracted, or damnified, the damage 
awarded by the act relating only to ſuch as are ſuſtained upon houſts 2 
or fabricks being demoliſhed, | or attempted to be demoliſhed, but 
did nor reach to the damage ſuftained upon the goods that might be 
% T ( ot: 120 


Tue Lords ſuſtained the objedion to the pur ſuer's libel, with reſpect to the 
© condlufion againſt the magiſtrates ; but, upon a reclaiming petition and 
* anſwers, they repelled the objettion ; and likewiſe found no action lay 
on the ſtatute for damage arjfing for carrying off grain or other goods 

| out of anyhouſe or out-bouſe, but only for the damage done by pulling 
, 74 fi 
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David. Sutherland, in Nnoclarihur, contra Thomas Grant of 

88 /jCCCCCͥã ] ERS 
If the diet of a brieve tutor) is once deſerted, can the ſame brieve be, of new, 
executed to another diet? 6•ß! fin 1 gn 
D SUTHERLAND took out a brieve for ſerving himſelf 
tutor of law to Thomas Sutherland of Pronſie, an infant, and his ſiſters, 
grand-nephew and neices to the ſaid David Sutherland, which was ſer- 
ved with a ſummons, upon letters of ſupplement, upon Thomas Grant, 
&cc. as neareſt 5 to the infants, to compear before the Sheriff of 
Sutherland the 2oth May 1742. Thomas Grant, &c. accordingly appeared 
on the ſaid day, and objected to David Sutherland's capacity ro manage 
the office he claimed, it being notourly, known he was not even fit to 
manage his own affairs. But the raiſer. of the brieve did not appear; 
whereupon the ſheriff deſerted the diet, ard appointed the brieve to be 
of new ſerved, before any further procedure be had thereupon. 


. Thomas Grant, &c. ſuſpecting that David Sutherland might cauſe the 
brieve to be of new executed, and get a ſervice huddled up, when they 
might not be preſent to object, advocated the cauſe and pied, That 
the ſheriff had done wrong in ſuppoſing that the ſame brieve could be 
of new executed, which was a thing never practiſed, for the brieve is ex- 
hauſted, - and has its full effect, as well as a procuratory of reſignation, or 
precept of ſeiſin, by being once executed, and therefore the ſheriff onght 
to have deſerted the diet ſimpliciter. And the reaſon is, becauſe all 
brieves, whether pleadable or not, are in order to the trial of a fact by 
a jury; and in all trials by juries the diets are peremptory, that Win 
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| . rhe members of inqueſt nor parties concerned, may be vexed with un- 
neceſſary atrendance. If indeed the purſuer had appeared, and had pro- 
| duced the brieve with the executions, the trial, upon cauſe ſhown, might 
have been adjourned,” as happens frequently in brieves of mortanceſtry ; 
but where there is a total diſcontinuarice of the proceedings, as in this 
caſe, and the diet deſerted, the inſtance totally falls; the brieve itſelf, 
which is a writ of ſummons, periſhes, and cannor be revived; or be the 
warrant for a new execution; but if the thing be Kill competent that 
was intended by it, a freſh brieve muſt be taken out of the chancery for 
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„(CC ˙ ˙· ghd ad 2c cio Miealing -41943, 


Margaret Peadie, eldeſt Heir-portioner of Ruchill, contra 
,_ Grzzel, &c. Peadies, the other Heirs-portioners. 


. 


We principal dwelling-houſe or meſſuage, &c. belongs to the eldeſt heir-portioner, 
without any recompence to the other heirs-portioners, 5 


FH E queſtion betwixt theſe parties reſolved into a neat point of law. . 
2 fail. Whether the manſion-houſe, office-houſes, and gardens on the =: 
lands of Ruchill ſhould belong to the purſuer, as the eldeſt heir-portioner, Wn 
without any conſideration or recompence to be given to the other heirs 6 i 


on that account. _ TEL NCD, 1 
Ihe ſubſtance of the arguments for the eldeſt was, That the brief of e 
diviſion concerned only ſuch ſubjects as admitted of a diviſion, and by 1 

no means ſuch as were in their own nature indiviſible; conſequently, theſe . 
laſt did, by the feudal law, jure precipui et primogeniture, neceſſarily be- Wm 
long to the eldeſt heir-portioner without diviſion, and without any re. 

compence to the other puiſue heirs: portioners ; that the want of a head | "hi 
in the brief to enquire into indiviſible ſubjects, and to afford a recom- 
penee from the eldeſt, carried alongſt with it a ſtrong evidence, chat no 

ſuch thing was known in the law of Scotland at that time. That it was 
certain, indiviſible ſubjects, ſuch as ſuperiorities, juriſdictions, towers and 
fortalices, fall ro the eldeſt without any recompence, and why a manour- 
place, the principal meſſuage of the A ought not to paſs in the 
ſame manner, is not eaſy to diſcover: Nor can it make any difference 
that it may admit of a value, as the purſuer knows of no patrimonial 
ſubject, which will not admit of a value. Beſides, it ſeems inconſiſtent 
that the principal meſſuage ſhould be retained by the eldeſt, pro dignitate 

Primogenituræ ſue, and at the ſame time ſhe ſhould be laid under a bur- 
den of purchaſing that right for a price, whereby ſhe would be in a 
worſe caſe than any of the reſt, as the expence of repairs, and rights of 
hoſpitality, would remain on her. — — — | — 

It may admit of a different conſideration, if it is only a tenant's 
houſe, and no principal meſſuage, ſeeing ſuch may be divided, as two 
tenants live frequently under the fame roof; or, if that could not be 
done, ſo much more of the land might be aſſigned to the other heir- 
portioner, for building another ſteading, and anſwering the expence 
3 : 5 A | which 
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which mighbe A0 et 580 the ſame. See 12th November 1696, 
Hathorn j th March 1705. Cowies; Stair,” lib. 3 tit. 3. 9 111.. 
e ſubſtance of the reaſoning for the other ee wis, 
That they had all an equal intereſt in the houſe as well as the lands: 
that the houſe can, in no ſenſe, come under the deſeription of a tower 
or fortalice, which being e conſidered: as acceſſories to juriſdiction, er ſepa- 
rata jura from the lands, have been thought to fall to the eldeſt heir, 
excluſive of the reſt ; but — in queſtion was lately built by the fa- 
ther ef the contending parties for his accommodation a few months in 
the ſummer- time: that anciently a ſtrict equality was obſerved in all 
ſucceſſion, whether male or female. Primogeniture with us, has prevailed 
as to the firſt ; bur, among females, the general rule is ſtill obſerved, and 
which. will not be preſumed to be departed from further. than is proved. 
Where a ſubject does not admit of diviſion or eſtimation, the eldeſt muſt 
have itz but if it does admit of eſtimation, the law reſtores the ſucceſ- 
ſion to its natural equality, by giving a value to the other heirs- portion- 
ers, in place of that ſhare, of che ſubject they were intitled to; but 
which, by its being indiviſible, they could not literally enjoy. Of the 
firſt, are titles of honour, juriſdictions, and ſuch ſuperiority as do not 
yield a certain liquid rent to the ſuperior ; but where ſuch rent is paid to 
the ſuperior, akho”. the ſuperiority in that caſe will not divide more than 
any other; and altho' it muſt neceſſarily draw the feu-duty alongſt with 
it to the eldeſt, yet ſhe muſt give a recompence therefore to the reſt for 
mM ſhares of the -eu-dury,. wnich is a certain Tent, and admits of a 
eſtimation: The queſtion 'is, under which of theſe a meſſuage 
| Falls to be ranked? It is admitted, that it cannot be divided no more 
ES: than a'fer-ſoperiority; but ſtill it remains to be aſked, why, as in the 
one caſe, ſo alſo in the other, a recompence ought not to be given, A 
dwelling-houſe may admit of a value, with as much certainty as a feu- 
ſuperiority ? See Reg. Maj. lib. 2. cap. 27. Skene de verb. ſig. cap. 27. 
Craig, lib. 2. dieg. 14. \ 7. Hape s Practicks, zit. de jure noſtro de ſucceſſio- 
nibus, $7. 2d December 1669, Monteith ; Sir George Mackenzie Tnft. tit. 
Succeſſion of heritable rights, 9.2 3 Heirs-portioners of Carnoct 1730. 


De Lords founk, That the manſio on- houſe, office-bouſe TRE ahi belong- 
n ed to the FRY? at ah without any Le ng to 15 . i 
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No C xxvn. , ee a . i 9. 1743. 
Creditors of Agnes Ken contra the Repreſentatives of 
Sn r. cord | 


Tus 4e 1696. 


HE gal EN Henry entered into a minute of ſale with the faid 

| Agnes Hamilton, and two others, whereby they diſponed to him 2 
N in Edinburgh ; and one of the articles was, That Henry ſhould be 
allowed to retain as much of the price as ſhould pay him two debts due 
by one of the diſponers. Agnes Hamiltons creditors brought a reduction 
of the minute, upon the act 1696, alledging, That ſhe was bankrupt at 
the date thereof; and, for verifying their alledgeance, condeſcended bs 

this 


1 367 ; l 


U 


this fact, ſcil. that ſhe had been incarcerate about ſix months before the 
minute of fale, in the tolbooth of Edinburgh, in virtue of à caption, at 
the inſtance of John Miln. %%% „mw 
Anſwered, That the debt due by Agnes to Fohri Miln was paid and diſ- 
charged, and ſhe liberate fix months before the deed under challenge 
was granted: this being the caſe, ſhe cannot be reputed a notour bank- 
rupt, unleſs ſhe ſhall be held to be ſuch upon one of the three joint 
grounds, which the law requires, without the concurrence of either of 
the other two. The ſtature ſuppoſes, That, at the time of granting the 
_ deed, the granter is a dyvour, or bankrupt, in terms of the deſcription 
therein laid down. This muſt be admitted with reſpect to one of the 
requiſites in the act, viz. inſolvericy ; that that muſt come down to the 
date of the deed under challenge; as it would be abſurd to ſuppoſe, that 
a reduction could proceed on this ſtatute, of a deed granted by a perſon 
not ſolvent, or that an anterior inſolvency which may have happened 
twenty or thirty years before, ſhould have any influence to ſet aſide a 
deed granted by a man who is at the time in good circumſtances. 
In the ſecond place, There was no partial preference granted by Agnes 
to her anterior creditors, which can fall under the law, the debts for 
which retention of the price is allowed being due not by her, but by 
// co ETD Eo gt 
Replied for Agnes Hamilton's creditors, That the payment of the debt 
in the caption, cannot influence the caſe, if the bankrupt was once im- 
priſoned thereon, or eluded the diligence by any other of the qualitica- 
tions in the ſtatute; for, ſure the payment of the debt cannot hinder 
the fact to be true, that ſne was impriſoned thereon, or fell under any 
other of the qualifications reſpecting the diligence. And it is a miſtake 
to ſuppoſe, T har the remedy introduced by the ſtatute, was only intend- 
ed for the behoof of the party at whoſe ſuit the diligence proceeds: as 
every creditor whatever may take the benefit thereof, in order to reduce 
the deeds granted thereafter ; and, if the defender's gloſs on the act were 
to hold, it might be cancelled ; as the party, who gets a voluntary right 
from a bankrupt, would have no more to do, in order to ſecure that 
Tight, but to take off the creditor who uſed ſuch diligence, by payment 
of his debt, perhaps a mere trifle, a few days before taking the deed. 
With reſpect ta the 24 point, it was anſwered, That it would be abſurd, 
if a deed in ſatisfaction, a ſecurity of any debt of the bankrupt's ſhould 
be voided, and yet a gratuitous deed in fayours of the creditor of ano- 
ther ould ſubſiſt: beſides, when the bankrupt aliens any of his effects 
to a creditor of his own, that debt is thereby ſatisfied, and his remain- 
ing effects left open to the reſt of his creditors; whereas, when he does 
the like to a creditor of another, it is downright profuſion, and his own 
creditors altogether 3 prejudged. F 
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The Lords found the At of Parliament did not take place. 


No CCXXVIII. 


— 


L. 36 3 
No C e i A | Fury 16. 1743. 
 Goodlet of Auen, Lenox of Woodbead. | 


71 it it. way 10 notifh 10 4 countr) harr that the furn g Was 3 mind 
" "O90 Ts om bid to vis enter of credit av ne 


ND REV 3 merchant in Glaſgou Jotebding + to ee 
ſome victual from the deceaſed Jumer Goodler of Abbotſhaugh, applied 
1345 Lennox of Waodhead his brother-jn-law, to become bound for him, 

2s Lees Was a ſtranger to the ſaid Famer Goodler ; whereupon he wrote a 
Ietter to Mr. Goodler in theſe terms: 4 Sir, My friend, Mr Lees, teils me, 
Ys „be is wanting to bu about 100 bolls bear; and, as he is a ſtranger to 

von, it is, what J affure you, that you may deat with him fafely ; and, 
40 « eb. and Ju agrees on, I ſhall fee you paid,” if ir were for 500 

10 bolls. ay | 

In purſuance of this letter, Aigrew Lees received be 100 | bolls bear 
from Mr Goodlet, at the price of 10 merks, payable at Cand emas 1737, 
the bargain being in Jh or Auguſt 1736. 

Mr Gaadle having died, the preſent Goodler of Abborſkaigh bis txecy- 
tor, brought an action againſt. 2 Lees, and alſo againſt ode 
his cautioner, for payment of the price of the ioo bolls of victual. 

The defence offered for Yooghead was, That he could not be liable; 
becauſe neither the purſuer, nor his author, had timeouſly notified to 

him the furniſhing any bear to Mr Lees; for, tho? the letter is dated in 
July 1736, yet he got no notification of the bear's bein 5 4 until 

November 1738, when the ſummons was execute againft him, at which 
time Lees was bankrupt, his creditors beſore that having N his 
whole eſtate. _ 

Arfwered, If the defender had granted a Youd to ſee the price of the 
bear paid, no intimation of the furniſhing would have been neceſſary; 
and there is no ditference betwixt that and the preſent caſe. 

Obligations for factors, and for the due performance of an office, are 
common, and commonly given before any thing is due, and in none of 
theſe caſes is notice neceſſary. * If a man ſends a letter, and deſires ano- 
ther to deliver a bag of money to the bearer, muſt he who delivers, 
10 conſequence of the letter, ſend notice to the writer that he has given 
it? No, The letter was a ſufficient warrant ; and whatever be- 
comes of the thin delivered, it is an exoneration to him, who acted 
upon the faith of the letter. Indeed, among merchants who are bound 
to keep regular books, which remain an evidence of their tranſactions, 
and which often bear faith, notices are required ; but, to introduce them 

into the common tranſactions of life, would bE attended with inſupera- 
ble difficulties. The purſuer never heard that one who lends money, 
was bound to intimate to the cationer, that the money was lent until 
he aſked it by a charge of horning. And indeed, a perſon who becoines 
cautioner for a bargaia to be made, relies upon nothing to be done by 
the ſeller, but that he will truſt the buyer, and rhe writer of the letter 

' of credit, in that caſe, is not to be the firſt payer, as among merchants, 
but truſts to the de, both for notice that the e ion aa" 
is 
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ee of, and that he vin and fform . bargain. See toth 
February 1682, Falconer. pay pet 


F 


- -Rephed for the defender, That the letter purſued ob, was Oe of tho 

nature of a letter of credit, and i in re merratoria, relating tothe ſale of bear, 
a mercantile ſubject. and — in favour of Andrew Leer 'a known mer- 
chant; it is acknowledge that notice would have been neceſſary among 
merchants; nor can it make any difference that it Was wrote by a coun- 

try gentleman, ſeeing ſuch are not excemed from due negoriation of 

bills. The neceſſity of timeous intimation, depends upon a princij ple 
that is common to all men; that it is proper that the granter o 61 he 12 

ter of credit be acquainted, how far his credit is uſed, to the intent that 
the may take care to be reimburſed in due time by the uſer of the credit; 
for, if the uſer of the credit ſhall fail, before the granter know of the 

cCredit's being uſed, he who furnifhed the credit is to blame; ſeeing, if 
the furniſhing had been notified, the writer of the letter might have 
provided for his own relief in due time. See Forbes's trea atiſe 9188 bills 
toy P. 28. 7eh Art 1687, Ewen, 


The Lord fund 10 nec ity oa an intimation. 210 
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* atharine Thompſon, contra ; Giltert 1 La rorie, Dektder 


Wy 11 ina marriage-conrralt Aſchurging all lain competent 10 the wife, 


or ber neareſt of kin, in the event of the burband's 1 hr e . it, 
in caſe the wife e the husband ? Ms 
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TD Y contract of marriage betwixt vis aid 1 Gilbert r and Hs 
D Thompſon, he provided her in the liferent of 000 merks, in caſe ſhe 
ſurvived him, Oc. which proviſion ſhe accepted in full of all terce of 
lands or annualrents, third or half of moveables, conqueſt, and all 
* others, ſhe, her executors, or neareſt of kin could claim, by and 
through the deceaſe of the ſaid Gilbert Lawrie, any manner of way, 
* excepting his good will only.” For the which cauſes ſhe aſſigned him 
to two ſeveral jointures ſhe had by former huſbands ; and ſhe having 
died without leaving any iſſue of chat marriage, Katharine Thompſon, a 
daughter of her's by a former marriage, brought an aQion againſt Gil- 
bert Lawrie, for an Sccompt and payment of her mother's ſhare of the 
moveables. 5 
Pied for the defender, That the defundꝰs right was, by the above 
dauſe in the contract, tranſacted upon and diſcharged, and could not de- 
ſcend to her executors. In ſupport whereof, the defender offered to 
prove, by ſuch of the communers at this ſettlement as were {till alive, 
that the whole claims, which either his wife, or her executors, could 
have upon his moveables, were underſtood to be tranſacted upon and 
diſcharged; and as this was undoubtedly the intention of parties, nei- 
ther could the clauſe admit of any other conſtruction ; for Helen Hurchi- 
fon bogged the proviſions ſlipulated in full, not only of her terce of 
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1 1 
. Aich au¹d have e been excluded by a pros iſon oth ent * 
not expreſſed, but 5 in full of her third, or half of the mo 
which fel eh under the. communion-: ſhe tranſacts upon her intereſt in che 
Commmien; and. if that iutereſt was renounced. and extinguiſhed. ſhe 
could have no claim a disiſion of the moveables vpon the diſſolution 
of the martia conſequently no claim could. deſeend to her neareſſ 
"of kin: lot it was.a, Claim char did pot, take its rife from the diſſalution 
5 the marriage, Whether by che death of one party or another, but 
Was founded on. the. communion, or / ta alu ln, Which the law eſta- 
Vliſhes amongſt married perſons; which, if renounced) or diſcharged at 
entering into the marriage, the foundation of the claim is totally cur 
off; and it can have no eſſect in favour of the wiſe's repreſentatives. If 
the clauſe, ad, gone no; further than to declare Helew Hutabeſoms accep- 
45 of che proviſions in the comract, in full of all rerce; of lands or 
annnaltents, e or half of moveables, there could have been no 
doubt tha Sher int reſt, in the communion being once excluded, could 
not revive again in favours of her executors, unleſs it had been ſo. provi- 
ded; nor can any ſuch 8 or reſervation be inferred from the fol- 
8 lowing part of the clauſe. Aud.all.orbers, "ſhe, her execntore;..ar-neareſt of 
kin can claim, by. and PER the. deceaſe of the ſaid Gilbert Lawrie, any 
manner of way, excepting his good will only. For, by it, the claim of the 
wife, and of her e of kin, are diſtinguiſhed from one another; the 
laſt can be underſtood only to take place upon her predeceaſing her huſ⸗ 
band, as the firſt does upon her ſurvivance. They have no claim to di- 
vide the huſband's moveables, but upon the wife's predeceaſe: if ſhe ſur- 
vives, that claim is competent to herſelf, and not te her neareſt of kin; 
10 this addition ſhows, that the claim which is competent to the wiſe's 
neareſt of kin upon the diſſolution of the marriage, was actually under 
the view of the Parties and meant to be comprehended under this diſ- 
Charging elaufe. Fountainhall, 12th July aon, Executors of Bayes ; 
and 25th July 173 I 5 . 

Anſwered for the purſuer, That, during marriage, the wife might 
will improperly be termed joint proprietor with the huſband, tho it 
is, in- ale, but a. quaſi dominium; as he has not only the admi- 
niſtrarion, bur the total diſpoſal = the fee. Upon the diſſolution, 
wg oF "of the, marriage, the, huſband's rerogative ceaſes,.. the ſo- 
| AP is at an end, the communion is THT and the, wife's ſhare 
of rhe property comes to have. its full force, when 2. diviſion of the 
5 Fans falls to be made. Thus the law ſtands, except where there 
Wo: paction to regulate or renounce, in whole, or. in part, the reſpec- 
tive PENS of 1 or wife, e. g. the defender might haye renoun- 
ced is jus Marith, b the contract, to one of the jointures his wife had, 
which, ſurel y, would not have cut him out of the other. This caſe is. 
the ſame with the preſent, at leaſt, it is very ſimilar; for it is obvious 
that the renunciation in the clauſe, is ſingly calculated for the event of 
the marriage's being diſſolved 22 or through the deceaſe of | the, kong 
from which the other is a far different event, when it is diſſolved by and 
thro? the deceaſe of the wife; for, in this 'caſe, by the common law, 
the diviſion muſt be made againſt the huſband, till living, who mull 
himſelf Exhibite the goods, and ſubmir to a partition thereof. Now, 
how is it poſſible to conſtruct a fenunciation, in the event of the hus- 
band's deceaſe, to diſcharge or cut off a claim competent by the law a- 
gainſt the huſband tin wad ; and as the two Caſes [are different, ſo the 


reaſon 
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reaſon of * diſſerence is and; Nor: the wife may: bene in caſe of 
her ſurvivance to accept the jointure! which then takes place, in full of 
her ſhare of the moveables;  beciulſe, in that event, ſhe may take a full 
equivalent for what ſhe has renounced by the jointure ; den in caſe 
of. her predeceaſe, all that ſhe brings te her huſband is by him taken, 
without any recompence, | unleſs her executors remain intitled to take her 
ſhare. of the moveables, accruing to them upon her death. See, 31ſt 
January 1663, 8 As to he defender's offering to prove by wit- 
neſſes what paſſed at the ſeitläment ; it was anſwered, The ſame was 
neither true 2 Ccomprient,: fine the articles as they ſtand, and were 
n parties in writing, muſt be the rule. And as to what 
$ ſaid, that . Wilen total intereſt in the communion was renounced, 
90 conſe vently no claim could deſcend to her repreſentatives ; it was 
 anfwered, That, taking the'whale clauſe together, it was plain, it was 
ouly renounced! in a certain event; if, indeed, ſne had renounced all 
terce of lands, third, or balf of mayeables IT ATE to her, by and 
thro the, ſaid marriage ;'\ fuch words would have operated a total extinc- 
tion or rebunciation of the wife's right, as Nee comprehends all x poſſi- 
ble events; whereas, the words, by and thro the deceaſe of the faden, is 
s another thing, and. comprehends aur one event. 1 


De Leuch repelled the abuts, and found the ef not nee by the 


contract f marriage, from claiming a ſhare of the 1 in Communion, 
in the event x the 7 s wa * * husband. 
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| Bur, on adviſing a reclaiming beiten and anſwers 
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The Lond. found, That Helen Hureheſou having accep ted the Nude 
made her in the cuntraci of marriage, in place of a third, or half of 
| maveables, conqueſt, and all others, ſhe, her executors, or neareſt of 
kin can claim; that her neareſt of kin are thereby excluded from any 
claim 10 4 ſhare of the huſband's moveables ; and that the words, [by 

aad thr' the deceaſe of the ſaid Gilbert Lawrie], cannot be underſtood 

10 reſtri& the former clauſe, ſo as that the executors ſhould only be ex 
cluded in the event of the huſband's predeceaſe ; ſince, in that event, the 
| executors, ar neareſt of kin, would have had no claim io any ſhare of - 
the kusband's maveables ; but that the ſaid words, by and through the 


| deceaſe of the ſaid Gilbert Lawrie, 4% apply to the wife herſelf, and 
not 70 0 _— EX _ and I . 
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David Logan, e contra Gay Glaſgow of Nethermains. 


Upon whom lies the expence of ripe ring a manſe, L which is not declared ! fif 
ficient at the miniſter's entry. Ky by 


HE wine of K — Went repairs, the nn of Irvine 
impoſed a ſtent on the heritors, for repairing the fame. Nerber- 
el one we the heritors, ſuſpended the FAIT. decreet. 
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For 


VVV 199 1. 
ES For the Suſpender, it was obſerved, : That, at the tranſportation of 
the former miniſter in the 1718, he was burdened with the payment of 
L. 3:11: o Scots at his removal; and, upon payment thereof, the Pein 
bytery declared it ſufficient,” which they never would have done, if it 
had not been declared a ſufficient manſe at his entry, althe' the ſiſpen- 
der can bring no direct proof thereof. In March 172, the day before 
Mr F. erguſon. the preſent miniſter's ordination; fworn viſitors were an. 
pointed by the preſbytery to viſit it, who reported, that it would take 
L. 87 Scots to repair it: upon this they applied to the patron for his 
aſſiſtance, who had three years vacant ſtipend in his hands, According. NY 
ly he laid out above L. 300 Scots on the repairs: Theſe facts premiſed, 
it was pled, in point of law, That it was a natural burden on every poſ- 
ſeſſor to uphold and repair the houſe he dwells in, where there is no 
paaction to the contrary; witneſs the caſe of liferenters and tenants, which 
mmuuſt hold equally! in the caſe of miniſters. 24%, Our ſtatute-law goes 
on that plan, as appears from the 2m ſt ad, Parl. 1663; which declares, 
<<. That manſes being once built and repaired, ſhall be uphelden by the 
„ jncumbent miniſter during his poſſeſſion; and by the heritors in time 
« of vacance, out of the vacant ſtipend.” From which it is plain, that 
if the vacant ſtipend is paid to che patron, the reparations muſt reſt up- 
on him. In ſhort, the miniſter ought always to repair the manſe during 
his incumbency, and the patron during the vacancy, until it is ſo dete- 
riorated by tidie, as to make it neceſſary to rebuild it, which; no doubt, 


* 


is a burden om thecherito .. | 
From all which it was obvious, That as the manſe was declared, or 
ſuppoſed to be ſufficient, on paying L. 3 at the removal of the former 
miniſter; and that the patron laid out a great ſum on it during the va- 


* 


Cancy, Mr Ferguſon, the preſent miniſter, ought to uphold it. 
_ +. Anſwered for the charger, (who was collector appointed by the reſt of 
the heritors) That the ſuſpender's ſon was preſent at the viſitation for his 
1 father, when he not only made no oppoſition, but even approved of the 
ſtent impoſed on the heritors by the decreet, as did all the reſt of the he- 
ritors: which was a ſufficient anſwer of itſelf to all the defenees againſt 
the ſtent's taking effect. And with reſpect to the grounds of law, it was 
allowed, that a manſe ought to be kept in repair during the vacancy out 
of the vacant ſtipends, but during the incumbency, the miniſter is not 
other ways liable, than in the caſe that he gets it in a fufficient condition; 
and that it be ſo declared by an act of the presbytery. It is true, chat 
by the clauſe of the act 1663. above quoted, the heritors muſt give the 
miniſter a ſufficient manſe at his entry, and cuſtom, which is the beſt in- 
terpreter of laws, has always conſtructed it ſo as the ſame ſhould not only 
be ſufficient at his entry, but that it ſhould be ſo declared. Nor can the 
ſpecial circumſtances condeſcended on, vary the queſtion ; for a manſe 
may be repaired twenty times, and yet, after all, never be a ſufficient 
f houſe; which is really the caſe of the preſent one. „„ 
| ST © Replied, There was no foundation in any ſtatute for freeing a miniſter 
from the natural obligation to uphold his manſe during his incumbency, 
becauſe there was no judicial declaration of its ſufficiency the time of his 
| entry. 24%, By the act 1663, the heritors are not otherwiſe made liable 
- to uphold the manſe than out of the vacant ſtipends in their hands; 
and if the vacant ſtipends was not allowed to remain with them, but up- 
lifted by the patron upon a legal title, there remains no longer any obli- 
, TO b gation 
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_ gation pon them to vphold the manſe during the yacancy. In a word, if 
rhe patron'did his duty, the miniſter becomes liable for the ſum decerned 
for reparations, or if there was any failure on his part, the heritors ought 


Hot to ſuffer by his fault, but he alone ought to be liable. 
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Je Lordi, in reſpec? the ſuſpender's ſon was preſent without objeAing to 
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| Margaret Garden, Reli of Gilbert Stewart, Merchant in 
Edinburgh, contra John Stewart, &c. Repreſentatives of 
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the ſaid Gilbert. 
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A relicbs claim to aliment and mournings, if cut out by the terms of a contract of e 
marriage which diſſolved within year and day. T TT -.. — 4 
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1 & E ſaid Gilbert Stewart, having married Margaret Garden, he, by a pr 
1 poſt-nuptial contract, provided her in L. 30 of annuity, in caſe ſhe 8 0 
ſurvived him, and, in the ſame event, he obliged himſelf to pay her a | 5 
1000 merks for her ſhare of the houſchold-pleniſhing ; which proviſions — 
' the accepts in full of all ſhe and her neareſt of kin can claim, or de- = 
*66 mand for terce of lands, third or half of moveables, executry, and others __ 
« xwhatſomever, from the ſaid Gilbert Stewart, &c. After which ſhe aſ- 2 
«©. figns.him to a jointure ſhe had by a former marriage.” and then fol- 
| lows this clauſe, ** And both parties agree and declare, that theſe pro- 
_ <<< yifions* on both ſides ſhall ſtand in full force, notwithſtanding the 
, marriage ſhall diſſolve by the death of either of the parties, within 
-« year and day, without a living child.” Gilbert died about ſeven weeks 
after the marriage; whereupon ſhe brought a proceſs before the commiſ- pad 
aries of Edinburgh, for alimenting the family until the next term, and T5 
for mournings. The Commiſſaries ** found her intitled to mournings, 
% and to the maintenance of the family, and allowed a proof of the 
fame, reſerving modification.” AY eget 4 DEE 
Ihe repreſentatives offered a bill of adyocation, and pd, That it was 
a fixed principle in our law, that when the marriage diſſolves within 
year and day, c. every thing returns hinc inde, It is true, that of 
later years, practice has prevailed, of diſpenſing with the law in this par- 
ticular, by a ſpecial proviſo; but where no ſuch diſpenſation is made, 
the law ſtands as it did. Upon the ſame principle, it muſt be ad- 
mitted, that it is optional for the parties to diſpenſe with the ſame, in 
whole or-in part. If the diſpenſation is total, the proviſions, whether 
legal or conventional, muſt take place in their full extent, as if the mar- 
riage had ſubſiſted beyond the year: if but partial, the diſpenſation will 
have its full effect, ſo far as the paction goes, and no further. To apply 
theſe obſervations to the caſe in hand; it does not appear from the above 
contract of marriage, that there is any ue in it, as that, in caſe 
of the diſſolution of the marriage within year and day, the party ſurvi- 
ving ſhould be intitled to every proviſion legal or conventional, compe- 
tent by law, as if the marriage had not ben ſo diſſolved: on the nant 
| 3 5 „ | the 
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Law 1 — 
che proviſo is moſt ſpecial and limited, That the particular proviſions, 
35 covenanted inc inde in the marriage-contraQ, fhall ſtand in full force, | 
_ notwithſtanding the marriage diſſolve within year and day: ſo that the 
diſpenſation is plainly ſo circumſcribed, as to reach no farther than the 
ſpecial proviſions contained in the contract; and therefore, as to every 
other particular, the law ſtands as it did. It is ſubmitted, therefore, if 
the relict is not debarred from any ſuch claim by the expreſs words of 
the contract, whereby ſhe accepts of the proviſions therein ſpecified, in 
full of all that ſhe, or her neareſt of kin can claim or demand for terce of laud, 
third or half of maveables, and others whatſomever, &c. Are not the parti- 
culars how inſiſted for, a claim which ſhe makes againſt her huſband's 
eſtate? and if ſuch, are they not ſpecially excluded by the expreſs words 
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Hugb Earl of Marchmant contra John: Fleeming. . 


Ir ir nur neceſſary to warn a ſabrenant who poſſeſſes under a rackſman, whoſe | 
leaſe excludes aſſiguees. 2. Nor to ſummon him to remove on fix days. 


AN NO 1725, the late Earl of Marchmont let a tack of ſeveral mills, 
<4 Orc. to James Rae, and his heirs, ſecluding aſſignees, for the ſpace 
of ſeven years, and in the 1733, he renewed the leaſe in the ſame terms. 
On the 22d of Auguſt 1741, Rae renounced this leaſe, upon which Lord 
 Marchmont granted à new lecſe to John Hunter of this poſſeſſion, to com- 
mence quoad the mills at the Lammas preceeding, and quoad the lands at the 
L „ii Re ee CL OS 
When Hunter came to take poſſeſſion, John Fleeming oppoſed it, as ha- 
ving a ſubſer from Rae of the mill, &'c. of which he had been in poſſeſ- 
ſion many years. Whereupon the Earl lodged a complaint againſt Fleem- 
ing before his baron-bailey, who decerned him to remove from the mill 
againſt the 28th of the ſaid month of Auguſt, and from the land at Mar- 
Ty thereafter ; he ſuſpended, and pled, That James Rae the principal 
tackſman could not renounce to his prejudice, eſpecially betwixt terms, ſo 
as to expoſe him to be violently thrown out, who poſſeſſed the lands ori- 
ginally, by virtue of a written ſubtack, and continued therein by tacit 
__ 7 J SOD ROC os 00. 
That the act 1555, anent warning of tenants, ordains, That in all time 
coming the warning of tenants, and others, to flit and remove from all lands, 
Sc. (hall be in manner as therein ſer furth, which comprehends ſubtenants 
to tackſmen, that have no power to ſet. Which the ſuſpender does not 
admit is the caſe here, as the ack only excludes aſſignees. And whether 
he is a tackſman or putative heritor who aſſumes that power, does not 
alter the caſe; the poor tenant is not preſumed to look into the ſetter's 
right, but only his being poſſeſſor of the ſubjects ſert. It is true, that 
after a ſerter's right ceaſes, the maxim will take place reſoluto jure dantis, 
&c. the right from him muſt give way, and thereby the proper 1 
„ S | Bs Ars 


| t 
_ would have power to warn and remove a tenant, notwithſtanding of a 
rack for year to tun, from a perſon who had no right to;ſet- the fame; 
but {fill there muſt be a regular warning uſed. Thus, in the caſe of a 
liferenter ſetting a tack for a number of years, and dying before the end 
of che terin, the tack. is at an end by her death, and yet the tenant can- 
not be ſummarily removed; and much leſs betwixt terms, as in this caſe. 
Further, the ſtatute requires, that all ſummons of removing be upon fix = 
days; but the ſuſpender had not fix hours, he being cited and decerned 
all in one day, which was great oppreſſion; eſpecially, as he had poſſeſ- 
fed and paid rent to the tackſman for fifteen years ;. fo could not be 
deemed an intruder, or violent poſſeſſor o. 


Anſwered for the charger, That tacks are fridiſimi juris, and can 
neither be affigned, or fubfet, unlefs an expreſs power is given for 
that effect, which proceeds on this principle, or foundation in the R- 
man law, That a creditor cannot ſubſtitute another creditor in his place 
without conſent of the debtor, and ſo vice verſa. In like manner, if I ob- 
lige myſelf to diſpone my land to Mævius, I am not bound to aſſigu to his 
aſſignee. It is true, a procuratory in rem far, or an aſſignatfon may be 
effectual with regard to obligations relative to money or fungibles, but 
cannot anſwer the purpoſe in the caſe of perſonal preſtations, tacks, rever- 
h COUP HOT SD OT 26 01.75 


This doctrine muſt hold 4 fortiori in the prefent caſe, Where af- 
ſignees are expreſsly excluded; under which. no doubt muſt be com- 
prehended aſſignees by a ſub-tack, who have a full right conveyed to 
them, as an * to the tack itſelf has: Nor do theſe different forms 
of conveying, make my difference quoad the landlord ; becauſe in either 
caſe, the principal tackſman remains bound; and both are equally againſt 
the nature of the contract, by which there is a delefus eee the 
tackſman is choſen, and is bound himſelf to poſſeſs therefore cannot de- 
volve his poſſeſſion upon another. 24h), The privilege of warning is on- 
ly beſtowed on lawful poſſeſſors; it would be abſurd ta give it to a mala 
fadei poſſeſſor. No doubt a tack, ſet by a perſon in poſſeſſion gua proprietor, 
_ 'will defend until warning, becauſe the granter had the jus poſſidendi upon a 
colourable title; but ſurely a tack granted by one who never was in poſ- 
ſeſſion, nor ever had a colourable title, is not ſo privileged ; and one who 
takes an aſſignation, or ſubſet from him, cannot have a bona fidet; but 
muſt know, that he is ſtipulating 2 thing the granter cannot give him, 


And with reſpe& to the complaint, that the ſuſpender ought to have 
had a formal ſummons of removing, it was anſwered, That he was no more 
intitled to that than to a warning; nay, it was not a clear pant but he 
might have been removed via fad, as any other ſervant of the former 
%% . 


The Lords found the letters orderly proceeded. 
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YAMES.HO GG. being received lecturer in the faid church, was there- 


and where the debtor has no intereſt, other than to pay ſecurely, 
fuch a ſubject. is attachable by all ſort of legal diligence; but the caſe is | 
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by intitled to che appualrents of L. 1000 Sterling yearly, which had 
en mortified for that purpoſe, his creditors .axreſted the ſame in the 
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In the furthcoming. Hag appeated and pied, That the ſubjec ar- 
Teſted, being a fund, appropriated and fer. aſide ſor a. certain, purpoſe, 
could not, even by legal diligence, be. diverted. to any other purpo- 
ſes, ſo as ro diſappoint the intention of the mortification. Indeed, 
where an obligation is granted to a man intirely for his own behoof, 


quite different, where, all obligacian.,.is.. granted. ad cerrum <fectum, and 
where the granter has an intereſt to ſee. the money applied to the purpo- 
ſes for which the fame is deſtined.) In that caſe, as the money cannot be 
applied to other purpoſes, it cannot, be affected with legal diligence, e. g. 
A ſervant's fee ĩs not ar teſtable, becauſe it is appropriated to the mainte- 


nance and fupport. of the ſeryant, without which he would be incapable to 


e e eee 
way, that he may have the benefit of the ſervant's work; and the ſervant 
' 24 41 „„ Y 1 3 220 WE I * S e 4 & Tm ' K * 

has ap intereſt, becauſe he is bound to perform his work, which he cannot 


ſent queſtſon is obvious, ; It is true, this doctrine admits of a limitation; if 
the ſabject deſtinated and ſet aſide be more than ſufficient to anſwer the 
purpoſes, the. n Ar, 


de attachable by creditors, becauſe the mori 

| hex, or \debtox has no further intereſt than that the work be performed: 
And therefore if it ſhallbe thought that L. 50 is more than a ſufficient year- 

ly aliment to Hog, he is willing the fame be reſtricted to what leſſer ſum 
ſhall be judged may ſuffice for that purpoſe. See 18th March 1707, Mo- 
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Null, dres not appear from am papers in the colefr's hands. © 
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YOHN Stewart writer in Edinburgh, (afterwards of Phiſgill,) intermar- 
tried with Agnes Stewart, and, in the contract anno 1668, © ſhe 
= © diſponed all her lands to him, and to the heirs to be procreate betwixt 
„ them of the faid marriage, &*%. And, on the other hand, he pro- 
= *© vided the whole he then had, or fhould acquire, to the heirs thereof 
The contract contained 'a procuratory and precept by her, upon 
which the huſband was infeft in her lands. Of this marriage, there 
were ſeveral ſons and daughters; David the eldeſt ſon, died without 
iſſue before his father, as did Robert the 24 ſon, leaving a daughter cal- 
led Apnes Stewart. Ano 1719, Phiſgill execute an entail of his eſtate, 
in favours of himſelf, and the heirs-male of his body; which failing, to 
„ the heirs-female of his body, and the heirs- male of their bodies, the 
« eldeſt heir-female fucceeding without diviſion, &c.? 


4 * 


It contained alſo a clauſe * ſecluding and debarring the daughter 
7 Robert Stewart his ſon from ſucceeding to him in his lands and 
A eſtate, or any part thereof, in all time coming, and likewiſe the uſual 
«clauſes de non alienando et non contrahendo.” This tailzie was regiſtrate, 
and a charter and ſaſine followed rhereon. Upon Phiſgill's death, 
William his 3d ſon was ſerved heir of tailzie to him, and he dying with- 
out iſſue, Agnes Stewart, William's eldeſt: ſiſter, took up the eſtate in the 
fame manner, who likewiſe dying without iſſue, James Coltrain, ſon of 
Elizabeth Stewart, the ad fiſter, ſerved heir of tailzie to his aunt Agnes 


Stewart. 


i 


Ane Stewart the daughter of Robert, Phiſgill's ad ſon, being adviſed, 
that her grandfather and grandmother's eſtate was provided to the heir 
of the marriage by the ſaid contract, it was not in her grandfather's 
power to exclude her by. the above ſettlement 1719, ſhe being the heir 
of the marriage, granted alongſt with her huſband Mr Hathorn, a truſt- 
bond to the purſuer, who having charged her to enter heir of line and 
proviſion to her grandfather in his lands and eſtate, adjudged from her 
and her huſbar.d, all their right to the eſtate of Phiſgill, and thereupon 
brought a reduction of the ſettlement 1719, upon the following grounds: 
1 mo, Becauſe Agnes Stewart, (Mrs Harhorn,\ was the heir of the mar- 
riageby the contract 1668; therefore her grandfather could not exclude 
her by any voluntary or gratuitous deed, and that, ſuch was the above 
entail, whereby her uncle and aunts and their deſcendants, who were 
not heirs of the marriage, were preferred to her in the ſucceſſion. = 
24, The ſettlement was directly in contradiction to, and contra fidem 
of the contract of marriage, in reſpect the heirs-male of the huſband's 
body, though of another marriage, are preferred to the heirs-female of 
the marriage, as alſo the heirs-female of another marriage, and his 
collateral heirs-male, are preferred in the ſucceſſion of the wife's eſtate 
to her heirs. | | 


5 D | 3tio, 


ä 1 


2tio, It was irrational, as it not only poſtpones Mrs Hat horn, the heir 
of the marriage, and his heirs at law to William his ſon, but likewiſe 
poſtpones her to all his daughters and their iſſue, and to his collateral 
heirs-male ; nay: further, excludes her for. ever from the ſucceſſion, with. 
out giving her a ſhilling, though, at the date thereof, ſhe was an infant, 
and neither had or could have offended. him. 
And, in ſupport of theſe reaſons, it was pled, That as Mrs. Harhor's 
father was the eldeſt ſon of the marriage, (upon the death of David his 
_ elder brother, }- and was expectant heir. thereof, ſa every right deſcandible 


A, - 


7 


* 


to him, unleſs limited to heirs male, did, * his death, belong va her; 
aud that it was. impoſſible the, character of heir of the marriage, could 
belong to her uncle or aunts, Sc. while ſhe or her iſſue exiſted. , That 
ſtipulations in a marriage-cqvenant, in favours. of the heir of the mar. 
riage, as they are the conditions upon which the parties enter thereunto; 
as they are binding upon the parents and other parties contracters, ſo 
_ they, eſtabliſh a right of credit in the iſſue of the, marriage, not to be 
defeated by either of the parties contracters, nor. by both concurring to- 
gether ;- That the injuſtice of the ſettlemen 1719, was obvious, in many 
reſpects: Jo inſtance one of ſeveral, Phiſgill's ſon of a ſecond marriage, 
had he ſurvived his wife, would have excluded all the female deſcendents 
of the marriage, not only with reſpect to the father's. eſtate, hut alſo 
.quoad their mether's, Nor is it an. anſwer. to this obſervation, that the 
event did not happen, as the ſettlement mult. be conſidered as it ſtands; 
for it being one deed, cannot be divided, but muſt. be reduced in fo- 
- Argued in defence, That proviſions to heirs and bairns of a marriage, 
are in common uſage underſtood, equipollent; that the term bairn is 

exegetic of heirs; and that by our written feudal law, heirs of one's 
body and children, are equivalent: And ſo it has been determined, not 
only in the cafe of a land eſtate, but in proyiſions of a ſum of money. 
At the ſame time, che governing rule in all ſuch caſes is, to confider the 
intention of the parties contracters, whether they deſigned the proviſion 
to the eldeſt ſon only, or for the whole children equally. Now, if we 
interpret the above proviſion, by this rule it muſt. be found to extend to 
all the iſſue of the marriage, notwithſtanding that the ſame is made to 
them under the character of heirs of the marriage. The whole the con- 
tracters then had, or ſhould acquire, was provided to the heirs of the 
marriage; and it would be inconſiſtent with the parental affection or 
preſumed intention of parties, to limit the ſame to the eldeſt ſon, who, 
in a ſtrict ſenſe, is the only heir, or to give him the whole in excluſion 
of the reſt. Wherefore, if this proviſion belonged equally to all the 
children of the marriage, the father had power to ſettle the ſame upon 
any one of them he chuſed to repreſent him, allowing reaſonable pro- 
viſions to the reſt. Now, in the preſent caſe, Phiſgill preferred his 
3d ſon to the daughter of the 2d predeceaſed, and his own daughters 
likewiſe to her. This was a rational ſettlement, and ſuch as moſt men 
would chuſe to make; therefore, there is no ground for reducing it. 
eſpecially as the other children got rational proviſions, ſuch as they were 
content with. Phiſgiil certainly fulfilled. the obligation on him to pro- 
vide his children of the marriage, by ſettling the eſtate upon any one of 
them, and giving the reſt ſuitable proviſions. Robert himſelf, while alive, was 
ſuitably provided for; ſo he could have had no claim; conſequently; his 
| daughter 
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be proven, that Pgill h 
Robert's conduct, and that & his wife's, ſo as not to haſt their daughter 


for his \tepreſentative./ See; January. 29. 1678, Stewart ; December 16. 
1738, Campbell; Craig, lib. 2. dieg. 14. 11. "Stair, kb. 3. tit. 15. 919. 

January 20, 1725, Adair ; MOR 10 e of Mila; 
Jamary. 1737, Trail. 


The Loris PROS ths the efare b both 5 of the . aud wife, beir ng pro- 
vided by. ihe contract marriage betwixt John Stewart and Agnes 
Stewart, 70 the heirs of the marriage, the Jaid John Stewart had no 
power io mate che deed of email 1719 aud that the ſame was 
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John; Clarks, 3 Baker in «Pig contra « The dae L 
ol Edinburgh. Ta Nath 


Garten 10 an . als wee fn have been cited as „ l 


1 ile magiſtraten of ihe, ron, 

21134109 903. f : 

mob baving broke. into! ſhi pranaries: in Lech beldoging; to „ Jobn 
& Clarkſon, and taken a quantity of victual out thereof, he brought 
a an | 66h againſt the. magiſtrates of Edinburgh, for themſelves and ſucceſ- 
ſors in office, as repreſenting the community, upon the act of the 1 
George 1. entituled, An act for preventing tumults, &c. concluding, in the 
terms thereof, that they ſhould be found liable to him in damages; and 


cited the provoſt, bailies, dean of guild, and treaſurer of Edinburgh. 


OHacted to the execution, that the action was not regularly brought. 


againſt the town, In reſpect the rown-council | Was not ſummoned as well 
as 5 the magiſtrates. 


The Lords 22 the objechon, did 555 b no py OY But the Purſu- 


er having reclaimed, The Lords ſuſtained proceſs, and repelled the 
. objedtion to the execution. 


And che defenders having rechaitied 1 in their rurn, The Lords found 
that the ot dinary 1555 of formani 7 7 burraws, by the law of Scot and, 
"fo ar 'ro make the community liable for any acht, is to ſimon the 
whole rown-cotthcit,, as well as the Mar! en 5775 real re fa Nained 
_ the ®eetion againſt rhe execution, and ound. 10 1 3 

| -909b cli 


Noe oxxxvI 


| daughter c: cannot impeach the ſettlement. Beſides, if needful, i can 
4 good grounds with being diſſatisfied with 
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THE fad. 77 Shaw) being 8 creditor to e of Pa 8 by 
bil, brought an action e the Gelenden, as \repreſenting the ac- 
ceptet, for payment. 
Objecked: The bill 1. void, as bearing a clauſe of annualcent from 
its date. See February 1741, Patcrſon contra F. inlay. | 
Anſwered There were many deciſions ſuſtaining bills bearing a 
clauſe of annualrent, and the preſent caſe was nowiſe ſimilar to the one 
quoted for there the bill bore a clauſe of annualrent in the ſame man- 
ner as ff it had been a bond: but, in the bill purſued upon, it only 
proyides, that a year's annualrent, ſhould; be paid; at; the term in the 
bill, Which was a year from the date, of Which the tenor follows: Noven- 
ber 11. 173 1,, Sir, againſt Martinmaſs next 10 come, pay v0 me, of 'my order, 
in the dwelling-houſe of John Somervile of Glenhove, the ſum of 200 merks and 
Jo merks'Scors money, with the firſt year's intereſt, I and a half ponds Scots 
money, value in your hands, &c. KY was likewiſe obſeryed'to be the con- 
ſtant inch ev amongſt, bankiers to add to the principal ſum the current 
OP 'betwixr the date of the bill and the term of payment. 
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. Lords found the defender liable for the principal Yam a and anmialents 
rs Tn eee 1 7 R 11 oF 4 | 
W. cin. Jie 1560743 
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Com betition, "Creditors" of 22 10 vi h 
„ 5934 74 laſs, oY 1 þ 1 8 n 5 14 0 1 


4 previſien ” aries and beirs fat, 5 . where ne ge . 15 
that Jurvived him. 9 15 


00 PT AIN Hamilton of, Redbouſ cailzied his 1 INE to | Hamilton 

his ſon, and his heirs-male, Oc. and, by a. clauſe in ZN deed, he | 
provided, That, in caſe there ſhall be daughters, and heirs-female 
«4 procreate of his body, alive, at the time of his deceaſe; then, and in 
that caſe, he obliged his heirs-male and tailzie therein ſpecified, to 
«© pay the ſaid Pas - 66k and heirs-female, ane or mae, 10,000 merks, 
* to be equally divided amongſt them after his deceaſe. The Captain 
died leaving ane ſon, and a daughter named Helen, who was married to 
Mr Adam Glaſi. In the ranking of the Creditors on this eſtate, Helen's 
children claimed to be ranked for this 10,000 merks, provided by the 
forefaid bond of tailzie, to be paid to the daughter, or heir female, pro- 
create or to be procreate of Captain Hamilton s body. 


Objedted 


, U 


+; 36c 1 


{oa ; Objegted ** That the en 111 1 oog merks did ob- 
 Moully appear, from the {cope of the deed of entail, ro haye been alle- 


_. narly eerten p take; place. in pry of ſuch da LE cer as was veſted 
with the, g (if, Tag of heir-fi Ruins 1 Ham ou's body, which 
could neyer apply tg. Halen Hamilton, % c aprain's dayghter, as there 
Wag one ſon, progereate of th he C WEN: bod wg 'who ſur Wed his father: 
and 1 apes only meant to be e. ficctyal, in caſe 1755 were excluded 
kr om the f ſucceſſion ti the lands of. Reahquſe by. A Follareral heir-male, in 


e he: for 0 $9246, La a Fo uf to the ae « or heirs- 
+ throug ch. the " N le * the deed, the perſons int itled to this 


. In, ion are yt Fair deſigned daughters and heirs-female, Conponively , 


. in ther words, imports that the proyiſion was not intended for 


the daughter qua ſuch, bur, under the ley 5 Character of heir female; ſo 
that Character mult pnite in one perion, before the proviſion could 
* | _ ſome caſes, the wor hee eng of A, man's body, 


tary} cumſtayc 


<5 4 concur 0 inforce the legal and 


Proper 2 f theſe, words. It was fyrther obſerved that, by 


, the Captain's contract of marriage, the fee of the eſtate ſtood rovided 


to the heir-ma 1 8 che marriage; and, as he ſeemed very anxioùs to pre- 
1 


ſerve the ſucceſſion in the male: line, it was not preſumable he meant to 
burden his ſon with ſo exorbitant a proviſion to an only daughter; eſpe- 


cially conſidering that the whole yearly rent of Redhouſe was no more 
than L. rooo Sc, at the date of the tailzie, and even that greatly bur- 


dened, In a word, it is plain the Captain only intended this proviſion 
wa aricfaction to his daug hters, in the caſe of the eſtate's going by 
them to a collateral UP as it is likewiſe evident from this, that he 


made no proviſion for younger ſons; which, it is natural to ſuppoſe, he 
would have done, 


3 daughters qua ſuch. 
: Anſwered :\ As it was admitted, that, in ſore caſes, the words heirs- 
dough a man's ob dare been conſtrus as ſignifying the ſame thyog 
3h davghaers. When, from che gircumſtances of the caſe, ſuch ap 
pot been che; intention of the donor, that at the daughters ſhould __ 
. thavgh,. properly peaking, they were not heirs-female, it was plain, that 
heirs-female is an expreſſion frequent] 5 uſed \ inaccurately in contracts of 
Marriage, 1 other writings, and o- fren ſynonymous with the word 
higrs 5. and it is certain, that, generally ſpeaking, unleſs the con- 
tray appear by other circumſtances, when a proviſion is made to 
daughters and heirs-female, the intention is that the ſame ſhall go to 
daughters. It is trpe, thay when a proviſion is granted under two cha- 
-raRers, cleaiy underſt od 
dererminate meaning. both characters muſt concur; but yet certain it 
e 708 that 4he word And i 18 ſometimes conſtrued diſjunctivè, and not copula- 
zus, and is taken to be the ſame as or ; and therefore when two words 
are joined together, whereof the ane has a determined meaning, the 
other a vague and undetermined one, in order to expreſs a creditor in a 
ſum ; -haugh they ate tacked. togerher by an and, the natural con- 
ſtruction is, that the one is exegetic of the other; and that the cer- 
tain u meaning of the one fixes the vague and undetermined ſignification of 
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* the, ame dug, if he. had Aeg to provide 


and expreſſed by words haying a certain and 
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the other, Þ as to be exegetic e not taxative. Neither was it an ir. 
rational deed in the Captain, as he gave not only his land-eſtate to his 
heir, but likewiſe his whole moveables; particularly, à bond for 8000 

merks; and, if there had been never. [ry many daughters, they would 
have got no more, though in the event there happened only to be one 
who had a right thereto: And, if the intention had been that the pro- 
viſion ſhould only be payable by the collateral heir-male, the ſum would 
have been made payable upon the ſucceſſion's opening to him, inſtead of 
which it is made payable upon dhe Cep tain's deceaſe; which ſhows he 

meant the proviſion ſhould be effectual even though he left a ſon, in 
Wa caſe the daughters could not be ber gende i in a ow” tenſe. 


— 
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ö The Lord Fund, 7. "hat, by the conception of 1 the Hai e in the ale, 

| whereby the heirs of "entail were obliged to pay to 45 tailxier / daugh- 
"ters an heirs female; one or more, he ſum & 10,000 merks, Helen 
Han m ilton, the only daughter of the maker \of the email, was mtitled 
0 the proviſion, in the event which happened of the tailxier s own fon 
RUS to the eſtate, as well as ſhe wauld have bern intitled 10 the 
1 e on, if the eſtate had” deve "ved, Parr the ama 215 44 
_ entail. 5170 


ao ir . Ty above intrtatr was rechined , 
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Joby Grifie, Tenant in a cala. | Gags, „ contra Andres 
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I HE charger being creditor to the ſuſpender by bill, ” WR the 
I 26th November 1739, charged him for payment, who ſuſpended on 
this ground, That the bill charged on was comprehended under a gene- 

ral diſcharge granted by the charger to him the 14th June 1740, con- 
taining a receipt ' of payment all accumpts, bonds,” bills, clags and umn 
- That ever were berwixt them, preceeding the date of the diſcharge. © 
| Anſiwered for the charger, That the general clauſe in the diſcharge was 
5 inſert through the inaccuracy of the charger, an illiterate country man; 
_ and that it was not underſtood betwixt them at that time to have that 
8 3 to comprehend the bill in queſtion, which he offered to prove. 
_2aly, OHected: That the diſcharge, not beigg on ſtamped paper, could 
8 not avail in law or equity. See the act 12mo Ame. Replied for the 
ſſpender, His reaſon op ſuſpenſion being verified by writing under the 
hand of the charger, the ſame cannot be otherwiſe taken off than by his 
own oath, 2dly, The diſcharge is not a deed of that kind which re- 
quires to be writ on Ratmpet-paper.” See TRE Inſticutes. 


The Lords fond N the dl hae did not require Jampel paper 
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James Steedman, Merchant in Kinroſs, Purſuer, contra Charles 


230 Coupar, Sheriff-Clerk there, Defender. 


41 


| Action of damages is competent before the court of ſeſſion, - at a hushand”s in- N 
Fance, againſt a third party for debauching his wife, againſt whom-he had 
ene [> 1 ĩð gg to 
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THE Purſuer having obtained a divorce againſt his wife, before the = 
_ = "Commiſſars, for her adulterous practices with the defender, brought 
an action againſt him of damages, for reparation of the injury. | ; 
Pled in defence, That this proceſs was quite.new and unprecedented in = 
the law of Scotland, and however the nature of it may be diſguiſed [ 
by.words, importing it to be a civil action for damages, yet in reality 
it was a criminal proſecution, for the alledged crime of adultery, tho 
the court is not veſted with any ſuch criminal juriſdiction, as can au- 
_ . thorize it to take proof of the alledged criminal practices, in order 
to convict the defender of adultery, If this proceſs is therefore of a cri- 
minal nature, it ſurely is not expedient or regular for the court to judge 
of it, in prima inſtantia. How far it might lye for recovering imaginary 
damages, after conviction before the juſticiary- court, may be doubted ; 
as neither our law, authorities of our lawyers, or practice of our courts, 
have given any countenance to ſuch actions. But the preſent queſtion 
is allenarly, Whether before any ſuch proſecution is brought, a ſuit lies 
before this court in the firſt inſtance? With reſpect to which it is obvious, 
that the huſband and wife are the principal offenders in fuch caſes, as 
being under the ſtrongeſt mutual obligations of chaſtity; conſequently, 
ſuch actions ſhould neceſſarily be directed primarily againſt the huſband 
or wife, which ever of them was guilry. Upon this principle it is, that 
when the huſband or wife are convicted, they loſe the proviſions to 
which they were intitled by the contract, or proviſion of law. And 
when proviſions were made with this particular view, it could ſcarcely 
have "eſcaped. the legiſlator to have taken ſome notice of the caſe of 
third parties, had ſuch ſuits as the preſent been deemed competent for 
imaginary damages. It would be a novelty ſurely in our law, to bring 
an action of aſſythment againſt a murderer before conviction; which 
muſt conclude a fortiori to the preſent point, where the law gives ſatis- 
faction to the injured perſon out of the effects of the principal offender. 
It is likewiſe one of the peculiar privileges of our law, that in all criminal 
mattets, (petty delinquencies excepted) the perſon accuſed muſt be tried 
and convicted by his country. But if this attempt take place, this 
part of our conſtitution will be ſenſibly ſtruck at. It will not be con- 1 
teſted, that where, from the ſame fact, there ariſes both a criminal and TE 
civil action, the one does not deſtroy the other. Now, ſuppoſe the de- 1.0 
fender ſhould be convicted, and decreet given againſt him for a certain —_ 
ſum ; could he be proſecuted next day before the juſticiary ? it is belie- . 
ved, no man will think, that, for the ſame fact, he could be obliged to Will 
ſtand both trials before different courts : And if ſuch is the law, whence . 1 6 i 
can this proceed ? if it is not, that the action now carrying on before _—_— 
this court, is truly actio penalis non rei perſecutoria. No patrimonial pre- 
r judice 
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ariſe immediately from the criminal fact, they cannot be the foundation 


of an action for imaginary damages, incapable of any certain eſtimation; 
Which, in other words, is demanding a pecuniary penalty, \by decreer of 


the civil court, without any proper conviction of the fender. Nor 
can the practice of the law of England avail the purſuer, as it is peculiar 
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to that country's aud even there ſuch actions are not purſued before the 


Nifi prius court, but are tried by a jury before the judge-oriminal; where | 


1 jury are e Judges ho. 155 fact and 1 the, PHD, of the . 
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nages. 
er the hate: it i 0 1 55 it Miah: impoſſible. 20 Hours K 


injury of a deeper dye, or more petnicious conſequences, than. that f 


debauching a man's wife: J hat the nature gf an injury did not depend 
ſo much upon the patrimonial intereſt chat may be affected, by it, as upon 
the real hurt and-blemidh that the injvred perſon way ſufſer in his fame, 


in the eſtimation of the world, and wich Fo 2 wing the peace of his fa- 


mily: That all injuries, whether neal or verbal, afford! ſufficient ground 


of action, for reparation to the injured. If. | indeed,..only.. ſuch injuries 
as affect a mar'seſtate could give A proper riſ to an dien of damages, 


then all verbal injuries might be ſtruck ont, 1 . 


the poorer for being called a rogue; conſequently, an — . — ef this na- 
ture could be eſtimated, and a proper reparation given te the injured per- 


ſon; otherwiſe this abſurdity would follow, that a man mi gat he injured in 


che moſt ſenſible manner, and yet no repaxation afford ed t him in law. 


Further, thete were obligations ariſing ex delidfo, which! were che mother 
of actions of a mixed nature, Portia Punalet, partim 166 par ſcaumriæ in 


which the injured party had his choice, either to io ſiſt for reparation of 
the injury and damage in a civil way, or publickly, if chere was a pulli. 


cum judicium that concurred with it: And the only rule abſer ved in inſti- 


tuting theſe actions was, that the ſame ching. hother RAOUL: or da- 
mages, eould not be twice exacted, me bis idam æxig the civil 
law, Which is likewiſe ours, the very attempting 40 cabin n man's 
wife afforded an action for redreſs, much more myſt the camplstion of 
the injury; and though ſuits of this mature have mat heen frequent in 


rhis country, yet they are well founded, though our antient lJaw-books | 


have not put any eſtimation upon ſuch injuries, as chat mult always-ve 
ulate according to the circumſtances of the caſe. 


And, as this ſuit is only ſor damages, or xeparation-4d eine, ellen, ; 


the court is ſurely competent, even before ;cqnvidting (the defender, to 

cognoſce upon, and take proof of, the treſpaſs from whence this _ 
takes its riſe}; otherwiſe, in the caſe of theft or robbery, reſtitution 
would be barred till the offenders ere convicted before a criminal court. 
It is admitted, a treſpaſs of this kind affords an action upon the caſe 


in England, at common law; and it does nat denote its being purely cri- 


minal, that the method uſed nahere for coming. at the reparation is by a 


trial by jury; ſince, it is well known, that moſt civil gaples are xriedd 


chere i in the e e Sec . t. ing H. nw 65 19. . 
ale 


. 1 n 
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_ cannot he made furthcoming at the inſtance of a creditor of the hushand's, 
unleſs he find caution to ſecure all her intereſt in the ſaid contract. 
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= BY contract of marriage betwixt James Hog and Elizabeth Mitchel, 
he became bound to provide L. 166 Sterling, and to lay out the 10 
« ſame, with the ſum of L. 186 of tocher, (after aſſi ned,) upon land, 1 04490 
bond, or other ſufficient ſecurity, and to take the right in favours f 8 
« kiniſelf and her, in conjunct fee and liferent, for her liferent-uſe al- —_— 
i lenarly, and to the children of the marriage in fee, Oc. And on the 1 
4 other part, ſhe, in name of tocher, aſſigned to him and herſelf, in „„ 
_ « conjunct-fee and liferent, for her liferent-nſe allenarly, and to the Wn 
| « children of the marriage in fee, L. 186 Sterling, contained in a bond = 
granted ro her by Villiam Mitchel her brother. 
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Nr Crauford being creditor to Hog for L. 35 Sterling, arreſted in | 
William MitchePs hands the ſum due by him to his fiſter Elfaberhb. VV. 
The defences pied againſt the forthcoming were, That the arreſter | a: 
claiming in the right of Hog, whoſe only title to this money was the aſ- | | 1 
ſignation in the marriage - contract, could be in no better caſe than his [i 
debtor ; and, of conſequence, he behoved to claim his intereſt to be 1 
made forthcoming tantum er tale as it ſtood in Hog, ſubject to all excep- i 
tions and defences ariſing from the marriage-contract ; from which it : 5 
appears that the wife's portion was aſſigned p tru the faith that Hog was On 1 
in condition to join the ſum ſtipulated by him to the tocher, for tge e 
purpoſes of the marriage; which appear now not to have been true, as 1 
he was worſe than nothing, which behoved to ſtop all diligence for re- "ig 
covering the tocher until the mutual cauſe upon the huſband's fide be fi- | __ ji 
mul et ſemel performed. And as the defender was, by the contract, en- 
truſted with the execution thereof, he could not be bound to pay the BE | 
tocher until the huſband ſhould be ready to lay out the fame, together e 
with the additional ſum mentioned as his own, in terms of the contract. 
Anſwered for the purſuer, That, as the tocher was aſſigned to the 
huſband and wife, for her liferent- uſe allenarly, Sc. he admitted that he 
could not crave to have this ſum made forthcoming to him, but with the 
burden of the wife's liferent; therefore he was willing to find caution to 
pay her the liferent of the ſaid ſum, in caſe ſhe ſhould ſurvive her huf- 
band, In ſupport whereof, it was obſerved, That the mutual preſtation 
betwixt huſband and wife, did not ſtand in nudis finibus contractis to in- 
title the wife or her friends th withhold performance on their part till 
the huſband ſhould perform his part; but that the wife had, de fado, 
implemented her part, by aſſigning her tocher, whereby he became fiar 
of the ſum; after which there was nothing to bar the huſband's credi- 
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tors from attaching. this ſum, as well hae; ſubject belonging to 
him. It is true, where a bride or her relations become bound to pay 
= \ certain tocher, neither the huſband, nor his creditors, can inſiſt for + 
payment, until the huſband. perform the preſtations incumbent on him: 
but it is quite a different caſe, where, as in the preſent, the tocher is de 
4 Þ cms made over to the huſband nomine dotis; for then the huſband 
| becomes fiar, and the bride takes herſelf to the huſband's perſonal oblige- 
ment for ſecuring her in a liferent: And this doctrine is agreeable to 
our law in ſimilar caſes, e. g. If a man make a, bargain, about any ſub. 
| jet and deliver it, he thereby transfers the property, and has no other 
ſecurity for the price than the purchaſer's r obligation. See 
5 ; Folotatnball 22d Nov. 1692. Hall. 277 th Jan. 1698, Kennedy. 
. . Replied for William Mitchel That * e s offer to find caution for 
IS - & much of the tochef as ſhould be made forthcoming to him, fell far 
| ſhort of anſwering either the wife's intereſt, or that of her. iſſue, ſtipula- 
ted by the contract: That the Purſuer's title. was no better than Mr 
Hog s; aud, if he were infiſt ing to uplift the tocher, or a part of it, 
ſurely it would be a good anſwer, to debe him to implement the preſta- 
tions incumbent on him, in terms of 1 contract; 3 ſeeing, that was the 
conſideration and mutual cauſe of al going g.the. Do tion, to him, that 
ſhe was not obly to have the liferent of her own money, ecured to her, 
but likewiſe that of his, and the whole] joint ſtock provi ed to rhe iſſue 
of the marriage; ſo that it is by no means ſufficient to, offer à partial 
performance, in fo far as he was enabled by her own money; ſeeing that 
would be to proceed as if there had been no murual contract at all. or 
any proviſjons made on his part. See Ath February. 1732, Creditors of 
3 Dev fe Home, December 174m Selkrig ;. . 2 4 1724s, Martin. | 
The Lords © ound, FIR the þ un of . 186 dle by William Mitchel, v4 
ig aſſigned by Plifabech' V Mitchel, in. her contract of marriage with 
Juames Hog, 7o herſelf in liferent ; that the ſaid William Mitchel, 
| ©” brother an rrufter for execution of the. contract, cannot be obliged 10 
nue forthcoming to the purſuer any part of the. principal ſum due by 
, , unleſs rhe purſuer ſhal find caution for the whole 1 * 
| 16he a Eliſabeth, in 1 To her {tx a a 
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| Jane 7 175 14 Sadler, 3 contra Mr Wi 
lan Hog, eons in ee e ks 


r Kaas. ee eee | 1 a 


of BY 6h 3 1742 PITS S d 8 a bill upon Meſs. Skin- 
ner and Simpſon Merchants in London, payable, 40 days after date, 
25 the ſaid Witlian Hog, value of him, which Place to account, as per 
advice. We 
Mr Hog indorfed this bill to James Raſh, JH of IF 115 Ranſa)), 
and. at the ſame time, wrote this memorandum. at the bottom of the 


bill: In 225 4 need, N ro Mr 910 Hog, 1 William Hog. 


* 


Tbe 


1 


The bill was not paid when it became due, and upon the 19th June, 
the day after the laſt day of grace, and not ſooner, was proteſted for 
not payment; and then the poſſeſſor went, as directed by the memoran- 
dum, to Mr Roger Hog, who, obſerviug that it had not been proteſted 
till after the laſt day of grace, believed he could not warrantably pay 
the ſame, and therefore refuſed payment. 


Upon this Famer Ramſay brought an action of recourſe againſt Mr 
William Hog, who ſuſpended on the following grounds, 1mo, That the 
bill, though ſent to London ſoon after its date, was not proteſted for 

acceptance, though it was preſented for acceptance and the ſame refuſed, 
N the perſons drawn on making this anſwer, That, though they had ad- 
= 8 vice from Ardrew Simpſon the drawer, that the bill was drawn on them, 

= yet they had not at that time any effects of his in their hands; but, 

. how ſoon the ſame ſhould come to hand, they ſhould accept or pay the 

din: Upon which anſwer, it was the charger's duty to have ptoteſted 

for non - acceptance, which he not only omitted to do, but likewiſe 
omitted to give notice, by letter, to the ſuſpender, that the bill was 
diſhonoured, fo as the ſuſpender might, in due time, look after his own 
ſecurity or relief at home, againſt Andrew Simpſon the drawer; nay, 
fy ner did not fo much as acquaint Roger Hog, who was at his 
, , SI. 7 e- e 


* > 


do, The charger groſsly failed in not proteſting the bill for not pay- 
ment until the 19th June, the day after the laſt day of grace; whereas 
payment ought to have been demanded on the 15th; eſpecially where 
acceptance was not ſooner inſiſted upon: It is true, payment could not 
be exacted until the third day of grace, to wit, the 18th June. 
Both which reaſons of ſuſpenſion are good, even ſuppoſing the de- 
fender could not qualify he had any loſs or damage by the neglect of 
ſuch notice: But, in the preſent caſe, he offers to prove, that he did 
not part with the value of the bill to Andrew Simpſon the drawer (who 
is now failed) until ſuch time as he had reaſon to believe the bill had 
been accepted, and he was ſafe. „ Et bite . 
Anſwered for the charger, That the ſuſpender was raſh in giving up 
the value (to wit, another bill) to Andrew Simpſon the drawer, on 
the 5th June, full ten days before the bill in queſtion became due; 
eſpecially as I/illiby Ramſay, brother to the charger, and who pur- 
chaſed the bill from the ſuſpender, lived in the ſame town with him, 
whereby he had daily opportunities of knowing the fate of the bill. 
And, with reſpect to the firſt reaſon of ſuſpenſion, it was arſweret, 
That, where a bill is drawn, as in the preſent caſe, payable at a day cer- 
tain as per advice, there is no obligation on the porteur to preſent the 
fame for acceptance before the term of payment; becauſe it is the draw - 
er's buſineſs to notify the draught to the deſigned acceptor, without 
which it cannot ſafely be accepted, being drawn per advice; nor 1s it 
neceſſary for the porteur to preſent the bill until the term of payment, 
becauſe; before that term, the deſigned acceptor is neither bound to ac- 
cept or pay. To the ſecond reaſon it was anſwered, That notification 
came to the ſuſpender of the diſhonour of the bill, as ſoon as he had 
reaſon to expect it. By the act 1681 no more is neceſſary. (in order to 
recourſe) than that the bill be duly proteſted for non-acceptance: Ir is 
true, that the cuſtom of merchants has made a previous advertiſement 
neceſſary; but then a laxamentum temporis is allowed for giving this ad- 
vertiſement, particularly in England, where it was negotiated, a ey 
EE night 
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night is allowed ; nay, if the ſuſpender had. got n notice ten * before 
the term of payment, it would have done him no ſervice, as Andrew 
Simpſan was at that time a broken man; and the ſuſpender will not pre- 

tend to ſay, that, in that interval, he could have recovered: his money. 
Beſides, as the laſt. day of er. to wit, the 18th June, was on 2 Fri 


day, which is not a poſt- day, though. the charger bad proteſted. ii on 
that day, he could not have notified the proteſt, o the ee ſooner 
than the 19th, which he accordingly did. Jos 

Replied Kg firſt anſwer, Tha Mr Forbes, hed. 5. $. 4. 5. yy 85 
it down as the practice of the trading world, that any perſon, to whom 
à bill is entruſted, muſt immediately, upon receiving it, demand accept · 
ance of him on whom it is directed; and, in caſe of refuſal, proteſt 
for non acceptance; and, if the general rule ſtands thus, much more 
,muſt it hold in the pteſent caſe, * the poſſeſſor has actually pre- 
ſented the bill for acceptance, and the ſame is refuſed; which the char. 
ger confeſſes to be the fact: And, with regard to the excuſe, for not 
ſending notice, that the laſt da: of grace Was On A, Friday, though it 
may be a good excuſe for not ſending notice, as he was not bound to 
ſend an expreſs, it is ſurely no encuſe for not taking the proteſt itſelf 
on the laſt day of grace: For, in order to intitle the bete ror a bill to 
recourſe, two A are neceſſary, Imo, That the ll be proteſted in 
due time. 240, That intimation thereof be ſent by the firit poſt ; both 
which muſt be done; the intimation will not do without proteſtia 
nor will the proteſting without intimation. And as to what is ſai 
that the cuſtom of Euglaud allows a fortnight to give notice to the 
party liable im recourſe, the ſuſf pender knows nothing, = any ſach cuſ- 
tom, in reſpect of foreign bills, "which, this in check was, being drawn 
from Edinburg h upon Landon ;, and as the indorſer, liable in recourſe, re- 
ſided at Edinburgh, it it was incumbent on the charger to uſe ſuch. diligence 
as, by the law and practice of Scotia, is requiſite, where the defender 


reſides, and where the action of recourſe 1 007 1 8. Li en, 
1731, M*Kenzie. ET 


The Lor 45 in reſet 10 * is no 8 8 that the = 
wh regard to hills of exchange in London, differs. from the practice 
f this country, which is, that bills muſt be' proteſted for not accept- 
| ance, on or before the day of payment 5 found the charger can bave 


0 recourſe apainſt the Taue and e Wy be 4 the letters 
Ns ng. 


Mi r W 1 Au, contra Lord Brace. 
No CC XLII. . kaun die. 
Obje@ion to 1 1 the one Was abocar and the ather agent for the 


azfender. 
AR Alam uchhect 8 a dons againſt Lad Braco for. a ſuit⸗ 
able honorary for building a houſe to him, and for the agreed 
or current prices of ſuch materials as he had furniſned. But as N was 
not alledged that there was any explicite agreement bet wixt them, at 


\ 
x 


A | 


1 3% } 


act, before anſwer, was allowed to both parties, for proving their diffe- 


rent allegations. . The defender cited Mr Graham of Arth, and Hay of 


Montblairy, for proving ſome accompts which were at firſt given in by 
the purſuer, and communings betwixt the parties, where it was ſaid none 
elſe were preſent. POE og ATTY | 


ANN t N f | 
_ Objefted: The one was lawyer, the other agent fer the defender; and, 


according to Lord Stairs opinion, title, Probation by witneſſes, Theſe 
are ſuſpet# witneſſes for thoſe that trist them, but they are not -obliged to depone 


as to any ſecret committed 10 them. See J. ult. De teſlibus. 


rf Anſwered: The author does not Tay, that an advocate is an inhabile 


witneſs for his client; he only fays, he 1s ſuſpert, conſequently he ſhould 


not be fet aſide, though his teſtimony is not altogether unexceptionable; 
and where there is no penury of witneſſes, it may be a good reaſon for 


not examining him: And fo far the practice of the court has gone, par- 


ricularly in the reduction of the ſale of Valſton, where the Lords refuſed 
to examine M alſlon's lawyers touching his incapacity, becauſe there 


could be no penury. Nay, later practice hath much receded from the 


ancient ſtrictneſs in reſpect to the examining of witneſſes ; that a witneſs, 


though exceptionable, is examined, reſerving to rhe judge to conſider 


what weight he will give his teſtimony. The defender does not plead, 
there are no inhabile witneſſes; but that, where the witneſs is otherwiſe 
credible, the objection arifing from the ſuppoſed influence of the addu- 
cer, however it may detract from his credibility, in competition with 
more impartial ones, yet is no objection to his examination; and ſuch is 
the practice of other countries. See Simon van Leeuwen, in his Cenſura 


forenſis, part. 2. 165. f. rp. 20. 1. 21. fs fine. © 


a 


lu the next place, the matters upon which they are to be examined 


are ſuch, to which they, and they only were witneſſes, viz. a communing 


with the purſuer where none elſe were preſent, whereby they are neceſ- 


ſary; and to refuſe their teſtimony, were to refuſe the knowledge of a 


fact, that may be very material to the cauſe. That as in general, neceſ- 
ſity ſuperſedes all rules, fo in a particular manner, where communings are 


to be proved, the communers are the only witneſſes that can poſſibly be 


had; and as they are choſen by the parties, this, as in the caſe of inſtru- 


mentary witneſſes, ſuperſedes all obje&ions Beſides, there is a ſeparate 
conſideration with reſpect ro Mr Graham, which removes all exception to 
his examination, namely, that, at the 


mely the period of the communing, there 
was no law-ſuit depending betwixt the parties. And with regard to the 


civil law, the reaſou thereof, to wit, the extraordinary connection there 


” 
N 


was betwixt the patron and client, is of no force with us, where it is to 


be preſumed, that their integrity will always get the better of their af- 
Jeftion for their client. See J. 18. $8. De reſtibus. TEES 


be Lord. ſuſtained the obje@ion. 
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Andrew | Cobran, Contra The Repreſentatives « of Colonel 


No CCXLIL e 


Beau. TR 


ES & 3.42 


5 ren the 1th Jece 
Colonel Vanſe, as cautioner, nt rt bond. conjundtly and a ch 
for 500 merks to Janet Crawfur 9 
Upon the ꝙth of December 1721, the. cautioner. was ried. with 
| horning upon this bond, perſonally apprehended, and was denounced 1 in 
April 1722, at the market-croſs of Edinburgh. 
Ihe principal debtor in the bond having benoms 9 the e | 

who had acquired a right thereto, brought a proceſs on the paſſive titles 
againſt the repreſentatives of Colonel Vanſe, the cautioner. And the de- 
fence pleaded was, that the cautionary obligement was at an end by lapſe | 
of the 7 years. | To obviate this, the purſuer produced the letters of 
| horning with the charge thereupon | given, both within the 7 years; and 
inſiſted; chat, i in virtue of the laſt clauſe of the Statute, this diligence pre- 
ſerved entire whatever fell due within the 7 years. From which it was 
pleaded, that there could be no diſpute of the principal ſum after the 
above charge of horning ; and as for annualrent, though the ſame could 
not be due by ſtipulation, the cautionary obligation being at an end by 
the lapſe of 7 years, it was nevertheleſs. due in conſequence of the de- 
nunciation which followed upon the faid charge of horning. 8 
Objelled for the defenders : That the denunciation was at the marker- 
croſs of Edinburgh, and not at the market · croſs of the ſhire where the 
cautioner dwelt ; and therefore, could not have the effect to make the 
ſum bear Annalen. oa dd 

Anſwered : That the denunciation at the eee of Edinburgh, 

is ſufficient to all legal effects, except that of eſcheat ſingly; that in par- 
ticular, it is ſufficient for a caption, which deprives a man of his natural 
liberty, and therefore to be conſidered as one of the greateſt pains of law; 
multo magis ought ir to be ſufficient for making a ſum bear annualrent, 
which is not ſo much as a penalty, being only given nomine damni for the 
creditors s wanting the uſe of his money. | 


' The Lords found, That a denunciation at the n, of Ed linburgh, 
againſt a perſon not living at the time within that particular Juriſdifion, 
has not the - og in lat 10 mate 4 ſun bear PE: 


4% 
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Thomas F. ullarton of Gallery, Ge. Nen of che fiſhings on 
the water of Northesk, Purſuers, contra Hercules Scot of 
Brotherton, Poſſeſſor of the cruive- ſhing on the ſaid | 
water, Defender. 


A padli on betwixt private parties to di ſpenſe with the Statutory regulations of 
cruives, is invalid, though acquieſced in for upwards of 40 years. 


T* purſuers N an action againſt the defender, for keeping 
his cruives on the {aid water, in every article contrary to law, not 
only 


br 7 "Wt- ] 0 4 

-- only with regard to rhe wideneſs of the hecks, neglect of the Saturdays WM? 
flop, and of taking ſalmon in forbidden time, but alſo by raiſing the 0 
cruive-dikes to ſuch a height above the water, that the fiſh could neither ee 
Pliled for the defender: That the purſuers were barred, perſonals. objeTione, Bi il 
from inſiſting in this action, their predeceſſors or authors having entered „„ 
into contracts with his authors, whereby they conſenred, in confiderarion Wi 
of an annual payment to be made by the heretors of the cruives, to allow 0 
them to keep their cruives in the manner then and ſince accuſtomed ; and, We! | 
for verifying the defence, produced two different contracts, dated iu the 114m 
„„ ⁵-Ä EN! 
By which it likewiſe appeared that che purſuers authors or predeceſſors 100 

had ſpecially bound themſelves not to purſue any action againſt the de- 1 
ſender's predeceſſor for regulating the cruives as to the wideneſs of the at 
- hecks, Saturday's flop, Oc. And that the purſuers, Sg. had ever ſince 118 
acquieſced in their agreements, and homologated the ſame by receiving Wl, 
the annual payments. 23570 | 15 7-7 is „„ | = N 
Anſwered : The contracts were void and null, the purpoſe of them 199 
being none other than to authorize and encourage what the law has de- e 
dalared to be a tranſgreſſion, and highly puniſhable, as appears from e 
Parl. 1424. cap. ii. 1477. cap. 73. 1489. cap. 15. 1535. cap. 17. 1581. „ 
cap. iii. All which Statutes not only enact very ſevere puniſhments for WA 
this deli, but require all magiſtrates to ſee the ſame put to due execu- 1 1 
tion. And the reaſon of ſo anxious an attention of the law to check * 149-08] 
ſuch delinquencies, is the ſame, viz. That they are not only prejudicial | if 
to the private intereſt of heretors, who have the right of {almon-fiſhing _ 
upon rivers ; but alſo, that they are highly detrimental to the public, Wink): 
and plainly tend to deſtroy che very ſpecies of ſalmon, by hindering them bi bf Li 

to get up the water to ſpawn, and ſo preventing their multiplying in the ' 100 


ordinary way. 2aly, If ſuch contracts could be ſuppoſed ro have any 
efſect againſt the parties who entered into them, they ſurely could have 
none againſt fingular ſucceſſors, which was the caſe of ſome of the pur- 
mes. ot e 1 
Replied: Though the maxim padis prinatorum, &c. holds true in ſome 
inſtances, yet there are many more examples of the contrary, agreeable to 
the rule, licet unicuique juri, &c. but in order to give both theſe rules their 
full effect, it is neceſſary to diſtinguiſh betwixt ſuch regulations as the 
law introduced, that are truly neceſſary for preſerving the fiſhing in gene- 
ral, and ſuch as are no otherwiſe neceſſary than to limit the uſe of 
cruives in favour of ſuperior heretors. The defender acknowledges that 
regulations of the former ſort, cannot be renounced by paction, but ſuch 
as are of the latter ſort, and are only uſeful to maintain the private inte- 


. * 4 


reſt of the ſuperior heretors, muſt be bindings 
Now, to apply this diſtinction to the caſe in hand: the defender ad- 
mits, all the laws relating to the time of fiſhing are perpetual and indiſ- 
penſible; and in fact, his cruives are always taken down in forbidden 
time. The old Statute with reſpe& to the mid-ſtream, was found to be 
in deſuetude, 26th January 1665, Heretors of Don. Neither is the Sa- 
turday's flop eſſential to the ſubſiſtence of rhe fiſhing, as experience has 
proved. The acts that require 3 or 5 inches, is plainly a miſtake, as 
2 inches is found ſufficient to permit the fry to go up and down the 
water freely. In a word, the unneceſſary wideneſs of the hecks, and 


Saturday's 


r „ I 


| Saturday” 8 Hop, . or the mid-ſtream, are quite unneceſſary for the fiſhing 
Mn general, and can have no other uſe than to reſtrain the exerciſe! of 
© the erujves, in favour, or for the private advantage, of the ſuperior here- 
tors, which they could diſpenſe with; and which, if they were ſtrictly 
put in execution, would in a Hande meaſure enen that valuable branch 
of our commerce. 
Duplied: The regulation of cruives are publici 3 Juris, ; =« 1 cannot be 
diſpenſed with: the tranſgreſſion of the Statutes are declared to be 
crimes, and ſeverely puniſhable; conſequently, pactions diſpenſing there- 
with, cannot bind the conſenter, much leſs his heirs or ſingular ſucceſſors; 


the tranſgreſſor. 
regulations have gone into diſuſe; on the contrary the legiſlature, while 


we continued a ſeparate kingdom, injoined the vigorous execution. there- 
of from time to time, neither has any of our lawyers. inſinuate that the 


and a caſe | in the 1737» einen the Dubs, of Gerdes and Neue 
i Braco. : | N 


No CCXLV, ee e e eee FO J * 1743. 


= The oljedtion 70 wi meſſes, that the one is Moy ind the other agent fir the 


allowed, in common form, a proof of all facts and circumſtances relative 


a 


neither can ſuch tranſpreſſ on e a Fler i in favour of | 


The purfuers can diſcover no fabndatinn for averring, that any of theſe 


could go into diſuſe. See Statute of Robert I. cap. 12. aft. 74. James III. 
ad. 68. Parl. 9. Q. Mary act. 8. Parl. 1617. art. 9. act. 38. Parl. 1661. 


/ \ 5 


The Lord r pelle d the ae founded on the aue a produc, and + if aine 4 | 
the e ritle 70 . f in this action. ae 


David, Ke. Lidl 27% contra Helen Hunter. 


adducer, is good, though the occaſion of their knowledge of the fatts they were 
7o be examined upon, Precceded the Pre of their being 


JN the reduction, betwixt theſe parties, of James Mars ſrtlement, i it 
was averred by the purſuers, that the teſtator gave no directions to the 
writer to make out the teſtament, but that the ſame were given by the 
defender, 1 in whoſe favours the ſame was made; and both parties being 


thereto, the defender cited Mr James Graham advocate, James Ram- 
- ſay writer to the ons and Henry Cowie his clerk, as witneſſes for 
her. 

Obiedted : . That the firſt was lawye, and the other the ordinary doers 
for the defender. 
Anſwered : Whatever force there may be in the objection in general, 
eſpecially where there is a copia teſtium aliorum, yet in this caſe they 
were zeſtes neceſſarii, as the firſt directed and adviſed the ſettlement, and 
the laſt wrote it; therefore they muſt be conſidered in the ſame light as 
if they had been inſtrumentary witneſſes, in which caſe there could be 
no doubt, that they would have been habile witneſſes. And wherever 
lawyers or doers, from the nature of the fact admitted to proof, Te” 

| teſies 


41 
reſtes neceſſari, end the only perſons who can give evidence thereof, which 
they have not learned during the dependence of 5 falt, or from their 
chen there the objection has always been repelled. 5 
Replied: That, in ſome. caſes, witneſſes, who are in general excepti- 
baader are admitted, when the circumſtances of the caſe ſpeak out that 
they are neceſſary, and when, at the ſame time, the objection to them does 
not ariſe from the fact and deed of the adducer : E. g. domeſticks, in 
caſes of ocult crimes, tutors and curators, and near + Ti to the addu- 
7 cers, as to tranſactions which they alone can explain, as it would be hard 
do deprive any perſon of a piece of evidence, which appeared from the na- 
1 ture of the thing abſolutely neceſſary, and this without any fault of the 
Aa adducer; and therefore, if the purſuers laid their objection upon that 
head allenarly, that the witneſſes had been her ordinary doers in all her 
affairs, the ſame could not be good. But the preſent caſe is quite diffe- 
rent; for not only were theſe e the defender's ordinary doers, at 
the-timeſhe got the ſettlement made, but, when it came to be challeng- 
ed, ſhe employed them to manage the defence, and accordingly, they | Thi | 
have been appearing for her ſrom the beginning. It is upon this laſt em- T1” 1 
ployment the purſuers lay their objection; which ariſes from no neceſſi - Wh: 
of the caſe, but entirely from the defender's own fact and deed: She had —_ 
it in. her power to adduce them as witneſſes ; but as ſhe inclined to take — 
their aſſiſtance in managing her law-ſuit, ſhe thereby . from any aid . | Wi 
ans could give her in another capgcr. . FR 


45 1 

The Lords ſuſtained the ecki as to Meſ Graham and Ramſay ; * 4 1 
but — that Henry Cowie ad be admitted, fir nce he was writer : |. 
. ä 13 0 - * 
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Garg FEI 1 in 2 + AG Purſuer, contra * . 1 
5 Ws of nen Defender TT. . 


| Inability in aa to deliver vidual, on account of a general ſearcity, is no ww 
defence to' the maſter, who has obliged ones to deliver a certain quantity wk! 
In cages o | 
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TVN 17362, Theſe parties entered i into a contract, 3 the de- e 
fender obliged him to deliver to the purſuer, at Peter head, yearly, . Wk 

350 bolls farm-meal, the growth of the defender's lands, ſpecified in the | WWE | 
contract, and that for a certain period; and to pay one merk Scots for 
each undelivered boll, and that, by and at our performance; as, on the o- 
ther hand, the defender obliged himſelf to pay L. 4, 10s. Scots for each 0 
delivered boll; and each party bound themſelves to performance, under e 
the penalty = L. 100 ſterling. — 4 

Both mutually performed their ſtipulation to each other, till the year —— 1 
1739, when Kinmundy fell ſhort 53 bolls of the quantity he ought to have 1 
delivered for that year, and likewiſe of the whole quantity he ought to WO | 
have delivered for crop 1740; for which the purſuer brought an action Wilt: | 
againſt him for damages, concluding for the ſum of „being the 1 
5 H difference | 


JETS 
2 


„„ 


difference betwixt ce price ſtipulated bye te pte ad the current 
_ price of meal in the Gy at the tim. — 
In!n defence it was argued that, there was ſo great a gen ity ut: . 

particularly the laſt of them, that the tenants were not able to . 
their victual conform to tack; in which caſe the law liberares them, tho 
no proviſion is made with reſpect thereto in the tack: In the ſame manner, 

as the caſe of an extraordinary ſcarcity is not provided for i in this contract, 
the law muſt conſider what the pr eſumpta voluntas of the parties was with 
regard to ſuch event. To illuſtrate this, let us ſuppoſe, one buys the car- 
go of a ſhip coming from the Eaſt or V. eft-Indies ; ; ſore if the ſhips ſunk. 
at ſea, the ſeller will not be liable in damages. It merits likewiſe to be 
conſidered, that an heretor of lands entering into ſuch a contract as the 
one in queſtion, is not dealing like a merchant who is to purchaſe, where 
me Ar bel it, a commodity he wants to ſell, but what he diſpoſes of al- 

lenarly are the farms paid him by the tenants: it depends upon them how far 
he is able to perform it, and not upon himſelf, and what he is able to 
make them pay, fo far he is to deliver; but if there was war, peſtilence, famine, 
Oc. as the ſeller behoved to loſe himſelf, the buyer was not to grudge the 
loſs of the profit he would have made upon the calamities of the country. 
The fair conſtruction therefore of the contract is, that the ſubject of ſale 

in view of the parties, was the rents of the particular lands; and if, by a 
general diſaſter, the tenants were unable to pay their maſter, it could ne- 

ver be intended that he ſhould be obliged to deliver what he could not re- 
ceive himſelf. No law ſure could have compelled him to do an act of 
barbarity, and lay his lands waſte, by diſtreſſing, or ſtarving his tenants. 
In a word, as to what victual was delivered, he is willing to accompt for 
the prices he received; and as to what was not delivered, the damages 
| cannot go higher, at any rate, than a meik for each undelivered boll, the 
penalty for not delivery being liquidated to that ſum by the contract it- 
ſelf: For as tothe laſt penalty of L. 100 ſterling, that, if the contract 
has any meaning at all, muſt refer to expences. 

Anſwered : That, in confidering the import of the contract, ir was ne- 
ceſſary to have in view the parſuer's fituation, who is'a merchant dealing in 
victual, who no doubt comes under many ſtipulations ro others, both at 
home and abroad, to furniſh them with victual; and if thoſe that are 
bound to him ſhall be encouraged, or allowed to fail in the exact delivery, 
either when they can diſpoſe of it at higher rates than thoſe contracted for, 
or when they have a mind to do a piece of favour to their tenants, the 
certain conſequence muſt be, the abſolute undoing of the purſuer in the 
way of trade. The words of the contract iiſelf are clear, without provid- 
ing, that the delivery ſhould be diſpenſed wich upon any contingency: on 
the contrary, if the delivery was not made in due time, the defender is 
bound to pay a merk for each boll undelivered, and that by and at our 
performance. As to the plea, that the tenants were not able to perform 
their part, the purſuer contends he is not bound to inveigle himſelf in ſuch 
queſtions, either of how much they paid, or were able to pay; his buſineſs 
is with the defender alone; if he cannot pay the number of bolls ſtipulated 
in ſpecie, the rule of law muſt take place loco fatti impreſtabilis, &c. 
The purſuer ſtipulated for a certain quantity of meal yearly, the grow! th 
of certain lands, which he knew produced good meal; and if the defender 
either will not, or cannot perform, he ought to make up to the purſuer 
what he thus ſuffers by not performance. 5 

| or 


1 1 


Nor a the beben 'of the Givil law aid the gender Which es 

he ſeller if the thing fold is loſtor deftroyed before delivery; becauſe, in 
this caſe; he was bound to deliver the meal at Pererbead, and only aftet 
ſuch'delivery \ was the purſuer to run any hazard; vegndiror 4 Kaen e 
tenetur is always deemed an exception from the general rule. Beſides, the 
plea offered for the defender can never avail him; he gives his tenants 
What caſes he thinks ffit; what he gets he ſells at foch prices as he rhinks' 


2 leaving it to the pur ſuer to make out the DHS the beſt: 1 he 
can; fare is is not Telling! the conttsck. See 10 3191211 ST © 1 Fa; 
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Mary MeQubirer, contra a Robert Millar. 
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Gin, attaining po ſeſſion of their e 5 d of oeublL nelll nor con- 


firm the ſame, in order to harr thoſe, oo Ke eee their death, Mull berome 
51 b oy one fo the defunt? wife. Eos Fra 203 19 ö 
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IN the Ebdteast of matriage betwigt cht aid Robert Miller Wie ige 
beth M. Qubirter, he provided her to a rack of certain lands, that he 
polſeſed during her widowity. And further obliged himſelf to provide 
e livelihood of 1000 merks during all the days of her lifetime, and 
to the heirs to be gotten betwixt them; wider ang the one half of 
4 the ſaid ſum of 1000 merks, to return to the faid Robert, and his heirs 
«© whatſoever ; but prejudice to Elizabeth and het fbreſaids, either to ac- 
. «© cept of the r000 metks, or that portion of free goods that may fall to 
4 her by law (if it ſhall pleaſe God firſt to call him) being at her option, N 
« or her foreſaids, whilk of them to take or leave. | 
The marriage diſſolved by the wife's death, leaving iſſue but one fon, 
who lived in family with his father, and, like other eldeſt ſons of their 
rank, was aſſiſtant to him in the management of f his farm. The ſon died 
without being confirmed executor to his mother, or eſtabliſhing in his 
perſon any title to the third of moveables his mother was entitled to by 
law; whereupon, Mary M. Qubirter, as neareſt of kin to Elizabeth her 
filter, brought an action againſt Robert Millar, to nccompr ro her for his 
wife's. third of moveables. 

Argued for the purſuer, that it was Een from the contract of mar- 
riage, that none of the proviſions therein contained were intended to be 
in fatĩsfaction to the wife, or her neareſt of kin, of the third of moveables, 
which ſhe was entitled to in the event of her predeceaſing her huſband: 
on the contrary, the only proviſion is her liferent, in caſe ſhe ſurvived 
him; therefore the . claim ſtands unimpeached from any clauſe in 
the contract. 24ly, The wife's third befalling to her neareſt of kin, is a 

right of ſucceſſion to that which was the proper eſtate of the wife, and 
that it does not veſt in them iyſo j Jure, but proper titles muſt be made up, 
by confirming the fame qua executor to the wife; without which, they 
remain in hereditare gacente of the wife; conſequently, it is of no moment 
in the preſent caſe, that there was a ſon of the marriage, who as neareſt 


of 


J 41:1 ; 1 


", 


C 
ob, kin 19 his mother, might have ef eee Proper. tickes aa eto, This 
he neglected 10, do, and, by his death, the purſuer became mean of kin, 
ig, her fiſter,,... In ſuch,caſcs, ir, matters not who is neateſt of kin at the, 
Wifes death, but do uhom tl he right belongs when fag e come to be 
wage up See fyih Febtuary L668 Horſitbz. | 
= coders or; the defender, That the preſent claim 25 it is Mok the malt 
a dious, king, 00 i W bythe contract of marriage, which, after 
1 8 5 providing Elizabe 720 ebe : liferent, of a tack during her widowity, provides 
her to the (ook of 1090 merks; and which ſum, is the only proviſion 
to the children of the marriage, without prejudice to the wife, either to 
accept 4hereof, or the portion of free goods that would fall to her by law. 
Now the wife's neareſt, of kin was.Peter, her own ſan ;.-and that ſum be- 
ing payable to the children of the marriage, muſt be underſtood, in ſatis- 
faction to them, of their mother s third, which they, in caſe of her prede- 
ceaſe, were: to bruik free of her liſerent; ; and his ſurviving his mother, 
intitled him thereto, without any confirmation; conſequently that ſum 
fell under Pete the ſon's teſtament, who made a will in favours of his 
father the defender, and which would belong to him as neareſt of kin to 
his ſon without ſuch teſtament. be 
- Bot, in the next place, admitting the, wiſe 8 N of kin mere 1 not 
cut out of this claim by the contract, yet it is believed the ſame cannot be 
effectual at this day. The wife was fifteen years dead before this claim | 
was brought; all chat time the defender ali mented his ſon till his majori- 
ty, the effects were managed in common, the defender being his ſon's ad- 
min ſtrator in, law, which aliment muſt have more than exhauſted the 
third of;moveablys, , Kurther, w en the ſon. came to be of age, he gave 
him-a;chird.of, all the ſtocking Par) upon the ground, which was alto- 
gether; a free gilt in him, as the aliment furniſned to the, ſon. more than 
exhauſted any claim: dv tbe chid t. | 
92 5 — it appears, ſiom the proof adducec iki (while i it . 
qo dhe inferior cpurt) that che defender and his ſon poſſeſſed the farm 
roget er, and that the, ſon, was, as; much maſter; of the one third as the 
defender was of che other FPG: , Nay, one of che two witneſſes adduced, 
ſays; What is very;remarkable, that he bought at one time one cow from 
the ſon, and two, from the father... In ſhort, the defence reſolves i in this, 
that the ſon poſſeſſed his mother 's third, Was ſatisſied therewith, and the 
ſamei being conſumed, and the property altered, all the wife's ſucceeding 
neareſt of kin muſt be ; equally. excluded, as if he had been confirmed exe 
cutor to his mother; a confirmation is only requiſite to make up a title 
of property in the ſubjects, and if the property is Gherveys made up, the 
claim'is extinguiſhed. ,., See the act 16990. i 
EKeßplied. The arguments for the dei. der N not hold; * he was 
Is polſeſſion of the goods, and whole moveable effects during the mar- 
riage jure mariti ;; he was debitor to his wife's neareſt; of kin for her third 
| ſhare, or the values thereof; he continued to poſſeſs as formerly after the 
wife's death, without making any diviſion with her neareſt of kin; and 
becauſe it happens that he was adminiſtrator- in- law to his ſon, he will 
copſtrac his own. poſſeſſion, to have been the ſon's poſſeſſion, and will 
hereby have the preſent claim defeated, when he is not able to ſhow that 
any diviſion was made, that he accompted for, or paid over the values, 
Or. obtained any acquittance from the ſon for the third. It is unneceſſary 
Mersſpte, to enter into that point of law, how far poſſeſſion attained is 
= N ſufficient 
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appears ever” to have been made; and as to the teſtimonies of the two 
witneſſes,” they amount to no more than hat every body would have 


and was aſſiſtant to him in the management of the farm; and it is very 
whimſical to infer a diviſion from the accidental circumſtance of one of 


eſpecially as he does not ſay; that the co bought from the ſon was 
any part of the father's ſtock. Beſides, it is well known the defender 
vas poſſeſt of other moveables of different kinds, money, houſhold-ple- 
niſhing, debts, wear _ 151 is not * pretended N was ever * diviſion | 
| TRA: e 1 
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The fon . thut the children of a marriage ata ining aſe 10 ion ; of 
2 1934] - «theſe 'moveables, in order to har thoſe” who, | upon the death of theſe 


© claiming the:ſaid-moveables ; and found ſufficient evidence to preſume 
in this caſe, that the de e s Jon: did attain in poſe jo don "of his mother's 
fare 127 ee. PITT | 
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Alexander Campbell of 85 Fane. 


W Nb BY rents of an fate nuplified belong to rhe executors of an appa- 
rent heir, who" had likewiſe'a porfoual 71832 to the land, or 10 the next 
ſubſtitute in the ſetlement who ſucceeded eng, after the prin; þ heir's 
deceaſe. 
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NINO 175 8 e ws Conphall of Sh wb his 1 . 
obliged himſelf to reſign his eſtate in favour of Archibald Campbell, 
in 1 and to Dougal the eldeſt ſon of Archibald, Oc. which fail- 


ing, to Alexander Campell. oy 
Amo 1737, by another bond of railzie, the ad Archibald obliged 


- bimſelf to reſign the eſtate to himſelf in liferent, and to Dougal his ſon, 
&c. which failing, to the ſaid Alexander Campbell. 
Aͤſter the death of Dougal Campbell elder, and Archibald his ſon, the 


eltate devolyed « on . the ſon of Archibald, who dying likewiſe in 
1 February 


5 utter to avoid 4e deim cl any FO abel of kein, as no diviſion 
believed without them, vix. That the ſon lived in family with his father, i 


the witneſſes buying one cow from the ſon, and two from the father, 


their mother third of movcables in communion, need not confirm 


children, ſhall become nea: eſt of kin to the ſaid defun& wife, from 


on: 1 — K theſe pen. 75 Lords. found, That fruit 


Exeontors/ gu fue 1 of Bla. 1 to I og Campbell, contra 
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hat the 7% I pkg 28 it is bake walk. 
by the contra& of marriage, which, after 
id beth to the liferent of a tack during her widowity, provides 
ber to che liferent of 1000 merks.; and which ſum, is the only ien, 
to the children of the marriage, without prejudice to the wife, either to 
accept chereof, ior the portion of free goods that would fall to her by law. 
Now the wife's neareſt of kin was. Peter, her own ſon; and that ſum be- 
ing payable to the children of the marriage, muſt be underſtood, in ſatis- 
backen to them, of their mother $ third, which they, in caſe of her prede- 
rerg; to brut Free of her liferent ; and his ſurviving his mother, 


" jptided him thereto, without "Ig confirmation . oenthy. that ſam 
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5 = fell under Peter the ſon's ref 
1 8 father the defender, and which would belong 10 him as neareſ of kin to 
3 big en. withour:: ſ/ſ/% CE Oe ⁰⁰ £46 ny HIS 
SE. = But, in the next place, admitting the wiles. neareſt of kin were not 
= {ae ER? Sn hs cut out of this claim by the contract, yet it is believed th fame cannot be 
1 8 _ effeftual at this day, The wife was fifteen years dead before this claim 
RE E ETD all chat time the defender alimented his ſon till his majori- 
. ty⸗ 4 he che e in common, the defender being his ſon's ad- 
EE ml 1 50 h aliment muſt have more than exhauſted the 
F 1 hen the ſon came to be of age, he gave 
. bin kin - te had upon the ground, which was alto- 
. 75 free gift in kim, as the; | een furniſhed to the ſon more than 
=: RE 1 For it appears, 1 adduct iced 1 in; this c cau ſe (while it ee 
6 = befor Wan IC aan) at che defender and his ſon poſſeſſed the farm 
3 on Was, 38. much maſter of the one third as the 
1 — | two. Nay, one of the two witneſſes adduced, 
2% - ſays, What is very;remarkable, that he bought at one time one cow from 
R the ſon, and two nf Mm the father. In ſhort, the defence reſolves in this, 
that the ſon poſſeſſed his mother s third, was ſatisfied therewith, and the 
ame being conſumed, and the property altered, all the wife's ſucceeding 
* 24.4.  Nearenior: kin mult be equally. excluded, as if he had been confirmed exe- 
: Fs cutor to his mother; 3 a confirmation is only requiſite to make up a title 
| vol, property in the ſubjecks. and if the property is di made up, the 
ole en claim is extingui ged. Sce the act 1690. VVV 
W arguments for the defender would not hold; for he was 
5 in po lion of the goods, and whole moveable effects during the mar- 
biage re mariti; he was debitor to his wife's neareſt of kin for her third 
F - io; or.2h6 values thereof; he continued to poſſeſs as formerly after the 
. - wife's deat without making any diviſion with her neareſt of kin; and 
. becauſe i it happens that he was adminiſtrator-in- law to his fon, he will 
3 conſtrae his own. poſſeſſion, . to have been the ſon's poſſeſſion, and will 
Es re thereby have the preſent claim defeated, when he is not able to ſhow that 
; __ , an; diviſion was made, that he accompted for, or paid over the values, 
e obtained any acquittance from the ſon for the third. It is unneceſſary 
| | therefore, . to enter; into that point of law. how far poſſeſſion e 2 
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wſeteny es avoid Ale dai f any liter neareſt of kin, as no diviſion : 
appears ever” to have been made; and as to the teſtimonies of the two 
witneſſes,” they amount to no more than what every. body would have 
believed without them, viz. That the ſon lived in family with his father, 3 
and was aſſiſtant to him in the management of the farm; and it is 8 
whimſical to infer a diviſion from the accidental circumſtance of one of 
the witneſſes buying one cow from the ſon, and” two from the father, 
eſpecially as he does not ſay; that the co] bought from the ſon was. 
any part of the father's ſtock. Beſides, it is well known the defender 
uus poſſaſt of other moveables of different Kinds, money, houſhold-ple- 


mg + debts, ok ens wi is not eee there was ever any diviſion 


70 11155 
N y: 


The 520 abe tte * children 5 4 marriage atta ining 3 eſſion of 
© 441 Their mother's third of movcables in communion, need not confirm 
t »theſe:moveables, in order ro bar thoſe | who, upon the death of theſe 
children, ſhall become neat eſt of kin to rhe faid defund wife, from 

dCülaiming the ſaid moveables; and found ſuſfici ent evidence to preſume 
in this caſe; that the de e s Tr did attain in po {ſo ion Ga his mother 
e 72 moveabler. 5 


— 


We. Roberifon contra vu lub. 5 : wy 


T6 90 5 e e e 0 Fut Tree ; 


* IN lch, quia 5 chat: panties, pc 1 foand, That fruit 
2 trees fell under ene a * Ae for eee of plant- 
ing, „ 1 1.44 
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Executors- - quo neareſt: of Kin 1 to Dag Campbell, contra 
| * Mexander Campbell of Shirvane. 


W Jerher F rents oh an fate nap ifted belong fo. the executors of an | appa- 
Trent heir, who bad likewiſe'a perfonal right to the land, or to the next 
ſubſtitute in the ſettlemer ent who / ucceeded thereto, after the apparent heir” 5 
 acceaſe. ob i „ . 5 5 0 


FR, 720, Doug a Conphall, of x — ** bi of railzie, 
obliged himſelf to reſign his eſtate in favour of Archibald Campbell, 1 

in ferent, and to Dougal the eldeſt fon of Archibald, r. — MM 44 
ing, to Alexander Campbell. 1 
Amo 1737, by another bond of raileie, the fait Archibald obliped WER | 
himſelf to reſign the eſtate to himſelf in liferent, and to Dougal his ſon, RE | 
&c. which failing, to the ſaid Alexander Campbell, — 1 | 
Aſter the death of Dougal Campbell elder, and Archibald his fon, the SR _ 
eſtate devolved on Dougal, the ſon of Archibald, who dying likewiſe in -_ 
T + February Ef 


Fg 
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" 
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F W the faihe i K Mexander Campbell, 3 


gainſt whom the ſiſters of Dougal: Campbell younger, as executors qua . 


neareſt of kin to him, brought an action for pay ment of the half of the 
Pear s rent cropt 1737, which he had: intromitted wilh, as . in ho- 


BER als of their brother; and fo falling under his executry. 


The defence offered for Alexander Campbell was, That Dougal ung 
er, having died an infant, without making up any titles in his perſon to 
the eſtate, the ſame was never veſted in his perſon ; and that, however 
| his apparency, or the perſonal right that was in him, might have been 
a lawful title of poſſeſſion, had he actually apprehended the ſame, and 
uplifted the rents; yet, as in fact, he uplifted none, the rents were in 
medio at his death, and of courſe belonged to the defender, the next 
_ ſubſtitute, who came immediately to have the ſame title of interim poſ- 
ſeſſion that Dovgal younger might have uſed ; and who, upon com- 
pleating his title, and dxecuting the procuratory of. reſignation, will be- 
come the immediate ſucceſſor. to the perſon. laſt n and * of 
that proctiratory. 5 Rr IE OL Or 

In a word, the Fin on which the nde is lah is, that 
: this imperfect right of an apparent heir can go no further, than to make 
theſe rents become his, which he had actually uplifted ; and that he was 
by no means to be conſidered as in the ſame ſtate with a perſon veſted in 


the fee. whoſe executors are no doubt intitled to take the rents that were 


due and e at, or before the gal term immediately ing 


5 his death. 


And if the ſaw 0 and with reſpect to Dougal Campbell younger, his 
title to theſe rents as apparent heir of the former inveſtiture, the defen- 
der is adviſed that his other title is no better, or more compleat, which 
© conſiſts of the perſonal rights above recited, by the procuratories of reſig- 
nation in Dougal's favours made by his father and grandfather, with de- 


gn to veſt the fee in him by way of purchaſe or conveyance: For ſtill 


it is true, that the feudal right to the lands remained with the perſon 
laſt infeft in the lands, granter of ſuch procuratory; and that the eſtate 
and rents thereof, ariſing after his death, are till as fructus pendentes in 
hereditate jacente of him who was laſt infeft in the lands, and will there- 
fore be carried by the defender, whenever he, by executing the procura- 
tory, ſhall connect his title by infeftment with the laſt vaſſal who ſo 
died infeft, and who granted this procuratory to himſelf in liferent, and 
to Dougal, and the heirs ſubſtitute to him, in fee. See 29th February 
1668. Roſs; 7th July 1681, MacBrair; 20th November 1663, Mac- 
Birair; collected by F. bun ainhail ; and F. ruar) x I 6 88, ee F. Sexy 
1633, Oliphant. e | 


The Lords found, char the pur ſuers have 1 to the half of the year 7 
rent libelled, and preferred ws SG In 2 1 . a be- 
ore W Wi | 


N. B. Ir is faid chis judgment was ; founded on this that Dougal Cant- | 
tell was fiat 0 the eſtate. 
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Copen Robert 1 fon to Billie ie Anderſon by. # 
bis firſt Marriage, with Patrick, Ge, el $ Children 5 
of the ſecond Marriage. EO by 
| Dicbe ge granted by a ſon to his PUG; ff der tion natural, and if all the 0 
ſon could ack or claim, thro his father*s deceaſe, upon whatever cauſe or iis 
occaſion, does not cut . the n mm Y 7 0 on to bis FE * 10 by 
dead i part, 3 
+ HE deceaſed Bailic Anderſon Wee nd with Tear 1 with | bi 
whom he got 5000 merks, beſides ſeveral other ſums, which Jean 1 
Harvie, her mother, gave him ſroni time to time. She likewife diſpo- e 
ned ſeveral heretable ſubjects to Robert, Jean, and Auer Audenſoni, pro- pro- f 1 9 
create of this marriage, her grandchildren. 5 1 
Jean Haxton died; whereupon the Bailie married Jabel ee and, 3 1 1 
in the poſtnuptial contract with her, he bound himſelf to add 6000-merks. Wi, 
of his own to 6006 he received with his wife; and further provided | N 
the conqueſt, to © the children of that marriage, of all lands, tenements, i 
« annualrents, debts, ſums of money, which he ſhould happen to con 35 | Hem | 
+ queſt, and acquire, during the exiſtence of the ſaid marriage.” a. #80 
The Bailie managed the effeQs left to his children of the firſt mar- e 
riage, and obtained a diſcharge from Robert, and Agnes, (Jean being 1 
then dead) not only of his intromiſſions, but likewiſe of their bairns part e 
of gear. Before his death he made ſeveral ſettlements in favours of his l 


children of the ſecond marriage; ſo that a ſmall part of his moveables 
(ſuch as corn, wine, Oc.) remained after his death, that fell under the 
dead's part, and was not comprehended under the clauſe of conqueſt | in 
the ſecond contract of marriage. 

| Robert and Annes applied to be confirmed executors qua veareſt of kin 
to their father, in order to rake up theſe ſuhjects; but before the proceſ- 
ſes were determined, Agnes died, who. had likewiſe granted her father a 
diſcharge ; but, which is unneceſſary to Teſs, as ſhe was not in the 
competition. \ | 

The children of the ſeeond marriage Re | 5 led * That Robert 
was cut out of any claim he could have to his father's effects, by the tenor 
of the diſcharge he had granted to him, which proceeded on the narrative, 
that the Bailie bad advanced ſums of money to him in full of all intromiſſi- 
ons he had had with Robert's effects; zas alſo, 'In full of his bairns part of 
* gear, or any other claim or demand he might have againſt his fa- 
« ther, by: and thro? his deceaſe, or for any other cauſe or occaſion 
whatever.“ And then it proceeds to diſcharge the Bailie, his heirs, ex- 
ecutors, a ſucceſſors; of his intromiſſions, and alſo of his bairns part 
of gear, and of all he (Robert) could aſk, claim, crave, exact, or demand 
of, or from him, and his foreſaids, by and thro' his deceaſe, or for an 
other cauſe or occaſion whatever ; and concludes with this declaration, 
« That the generality of the id diſcharge ſhould be as valid and ef- 
« feftual to all intents and purpoſes, as if every particular had been 


ih mentioned and inſerted therein; whereanent he (Robert) diſpenſes 
of for e ever.“ | 


Anf wered 


e Reeves Thar it was n — the Mraz, ""J 
ofly two Uaims the parties had in view, of which-they treated, was, 
To 1 ale Ander 2 of his intromiſſions- Fl his ſor” 's il 
Ee charge . allic f all elalm Bis ſon to a e pitting 

1 afhi\* a which Roberr cold not be diſappointed of „ 
. TW own conſent; ſo that there was nothing in tlie derd to lead one to think 
that Robert was excluded from the dead's part, or that this ſucceſſion 


5 n Heal) under the view of parties at rhe rime of this trauſuctidn. That, | 
iw nd ſonſe could ir 6 ſaich chat this ſucceſſion. was what the ſon could - 


_ a6 lasch, r cerae or ther it could be che foundation of any proceſs, 


7 5 © aſtion, Sc. at the fon? $ inſtance againſt his father, ſince it depended i in- 


dk pare whs mol a fam cem 


tirely in the father's power to diſpoſe thereof at pleaſure. That the 
to a ſom againſt his father's fe pre- 
/ ſontarives'; for if the fa ſerrle hi. ſaccelorg : and name to himſelf 
hend u Nef bun #rc/1r0, the ſon has no claim againſt rheſe heirs for any. | 


8 83 ate of ehe dend's Partie And f che father de hot, but leates it to fall 


ab inteſtato, che ſon's ſhare i in chat ſacceffion is not a; claim which he has 
tc esel of nn facie? ntatides but he is, in that caſe him ſelf one 
0 of Hirse fIdts in bfi, and is intitled in bis on right to continue 
3 his Krber's effect! As this ſuceffon does 
not eie ündfer MI wWerds ef the diſchlarge, fo ir cannot Be Fippoſtd to 
ce Buder the ltentien of parties. For whit occaſion had hie father 
0 afk a difbhirge from is Ion, of à ſuecefſi on whick*®he could never take 
boi Reh ade Faches Gn fte wil I is proper fur a debtor to rake a 
nee ee or Where the perſon who takes it lies under 
las del che Sfanter of rhe diſcharg# only: eat! releaſe bien from, 
in el ele oftjegittim. But that afather head +: take a dj 5 
e AS on power ter Uiſpole or by ere Moes, . very 
1 nch üg tick to be prefumed; mote Epecially;"a5 the Batlie ade 
eicher eckementz fl Trrouts Gr the Shileren BP che econ tharriage, 400 
1 ep yet execute no teſtament, which he would het Have omitted, if he had 
ittengec tö endude the chudren öf the firſt marriage rob che ſuccefton 
_ oFtheead's part. That ir was u rule of knterpreting general Clauſes of 
C4esds fuck ds this, Thät wherever it appeared, thar-there were partiicu - 


Bf chains under the view of parties, which ave riſe to che diſcharge, 0 


: Interpr et no general words ſo as to comprehend other claims. And 
| Seen Bird tho the g geheral words; in ſtrict pfopriety, are ſufficient to include | 


Th a yet; dude e is apparent that ſuch <laim did not come under the 


| view of parries; ehen the | propriety of the words, in that caſe; will not be 
ſiificietir to comprehend it, Sec 25th January r 670, Lane; 25th" Ju. 
n Baillie; and a late caſe betwixt Andrew Pringle, 255 ion 
vole bis ſiſte rr 
ee Fhat it was tin em the 00 debate aneh by e 
480 Robert, that che father intended to free his execute from any claim 
or leniand that might be niade by the children of the firſt marriage; 
atid that it was a very common method for fathers to ſettle their-execu- 
try; or ſedure it to certain children, to take diſcharges, of renuncia- 
tions from ſuch of them as were foris | familiate! © That here it was ad- 
mitted, the father was ttanſacting for the bairns part, or porrion natu- 
5 Wüeleby he was plainly clearing his ſucceſſion from an incumbtance 
upon it, in favours of other executors; and when he was doing this, it 
was natural for him, at the ſame time, to bar the other demand 9's 
BITES | TS pou woul 


%. 


1 6 1 J „ 
0 would ariſe upon the executry, in caſe, either * neglect, or unforeſcen 
; accidents, he ſhouſd die without making a teſtament., And in order to 
do this, it was not neceſſary that the narrative of the diſcharge ſhould 


bear, that the tranſaction was upon that particular 'account ; in regard, 


an onerous cauſe was not neceſſary. It being ſufficient, that e eee 


jog words clearly and plainly comprebend it. Nor is the obſervation, 
hat the ſucceſſion to the dead's part, is not a claim on the father, of a- 
ny force; for neither is the portion natural a demand upon the father, 
but it is not dubious, that. the ſucceſſion to the dead's part is à demand 
wvpon the other executors, and a claim againſt them, who may confirm the 
whole. And the diſcharge here, is not only of the portion natural, but 

ol all claim and demand of, or from Bailie Auderſon, or his executors, by 
. and, through. his deceaſe, or for any other cauſe or occaſion whatſo- 
cer. Words which clearly cut off the ſon's right of ſucceſſion, ab inte- 

ſtato, and ſhow that the intention was to redd marches bet wixt the chil - 
dren of the different marriages, ſtill reſerving power to the father, in ſo 
far as not tied up by contract of merriage, to have gion: n of his ex- 
Ae by teltament, ehen to thoſe who. renounced. |. 
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"The Lords 1 That the 3 Serin * e * bo 
does not e bis right on een 40 wa nee en the . 5 


Part. | 


2.3243 4 {37 


* wo 


\ Nivember 26, 1716. 
Mir Garde of Tra contra * Thomas. Rig g of f Morton, 


N ft 1 Advocate. | 
rs | 


4 3 and truſtee cannot ; ohjes 70 the form . 4 bu 1 granted by bin to the 
1 perſon who. e. him. 5 e 
5 MO N GS 7 thous various e which damned" berwixt theſe 
\ parties, the defender objedted to two bills granted by him to Mr 
| rot. that the ſame bote annualrent from the date, and penalty, conſe- 

quently, were null, conform to a late deciſion. |  - 
Anſwered: That it deſerved to be conſidered, whether the rule lately 
laid down ought to be followed with reſpect to bills granted long before 
the date of that deciſion, and at a time when i it was vblyarly believed 
that ſach addition did not vitiate bills. 


.2do, In this particular caſe a peculiar . e riding from 


the circumſtances of the parties, which behoved to remove the objec- 
tion, viz. That the defender, at the time of granting the bills in que- 


ſtion, was Mr Arrot's friend and lawyer, ſo could not object to his own 


5 deed, for theſe bills behoved to be conſidered to be the defender's deeds, 


as much as Mr Arrot's, who was no lawyer, and truſted the defender 


chat he would not give him an informal ſecurity for his an 


"The L found, That ** 4 being, at r *** of thoſe bills, or- 


dinary lawyer and truſtee to Mr Arrot, was thereby debarred from 
ohjecting againſt the form * the bills. 


5 K 3 Ne CCLII. 


— 2 Sr 
7 —— — _ gents ern pen ů re re 22 ˙ — a 
x N a 7 * - 
3 r — — 8 2 — — r .; 
TT Wr. re BP 
- ” 2 — ES 4-0 uae FC 3 kf Bis . — 
. — — 333 3 


bo 2 >, — wy — 
— _ — «K * 2 —— — 5 
” — — — — — = — — 8 2 — i Z — 
— — — — — — 
8 1 — - — 1 1 RR 5-4 — N 2 * 1 22 a 2 — 2 
. — — ——— — —— — — 
WE WIDEST TIES F< I ̃ Fc — — : = 
. — — — A ** —— — - — — — 
— RI — — — — . Reg — — — — — — 
. . a A — - — — 


— — — 
. ͤ —— Abe," 
Fc. * 
. OI 
AN S re 


SAS 
—õ ͥ — — 
— 
ae 


#1 
, & 
.# q 
il : 
* 4 
4 
5 
1 
1. 1 
8 5 f 
4 8 
1 
. 


16) 


, by * &* . . I T 30 e " * &: 
% PR . . N * x N 5 
OD * 4 : A 3 L ; . 


bun- 20. . 7 176. 


W deln. ; 
Mar : " Lord Marul e contra 1. 2 Tait. 
7 7, a ilvie 1 not ; recorded, wha fe i bas with repet to ating heirs 70 
0 ne WE 5 1 ; 


TH E Fail of Nj; mal Levin tallaled his WING ai poned "A "TY 
1 to Lord Maxwell, who, having fold part thereof by a minute of 
fale to the ſaid Milliam Tait, charged him to implement the fame ; and, 

in ſupport of the charge, pled, That the. diſpoſition in fayours of the char- 
ger, having never been! corded in the regiſter of railzies, was not good, 
by the act 4685; againft third parties, it being there ordained, that ſuch 
_ tailzies ſhould only be allowed, which are recorded in the manner therein 
_ preſcribed. ' 24, That alrhe? the tailzie be the deed by which the char- 
ger holds the lands, and ſo muſt make part of the progreſs given to the 
ſuſpender, who, on that account, cannot plead ignorance, in caſe his title 
were quarrelled by any ſucceeding heir ; yer this can afford no objection. 
; in reſpect the ſame is clothed wirh infeſtment long ago. 
©” Anſwered: That entails were valid before the act 1685, and, when 
. regulacly guarded * prohibitive and 1 irritant clauſes, mg bar all aliena. 
tions. 
. attempt to ſell, enen a was a forfeiture, after which the 
right granted was truly 4 non habente poteſiatem. That it was not the 
Mat, ain of the ſtatute to alter the law, but to give new force to it, 
with refpe&t to ſuch entails as ſhould be made thereafter. That the en- 
tail in queſtion was made preceeding the act, and the minute of ſale 
charged on was a forfeit ure of Lord MaxwelPsright, conſequently the ſul. 
pender cannot be bound to pay the price, when any right flowing from 
the charger would be a non habente. As for the clauſe in the ſtatute, 
That tailzies ſhall only be allowed, which are recorded; the meaning is, 
that tailzies not recorded ſhall have no countenance, or ſupport from the 
act; did it mean, that all railzies were to be cut down that were not 
recorded, it would neceſſarily follow, that they would not be good apainft 
heirs, nor creditars. 240, Taking the ſtatute to reſpect creditors 755 
leaving entails not recorded to affect heirs, which is commonly under- 
ſtood to be the meaning of it, yet ſtill, upon that footing, the ſuſpender | 
4s not ſafe; as he cannot plead a lena fades, being now in a | proceſs about 
this very entail; and if rhe perſon who contracts with the heir of entail, 
acknowledges he was intimately acquainted with the deed of entail, there 
is no pretext for his having the benefit of the ſtaruce. = 
Replied; . If an entail not recorded be not good againſt Es ei- 
ther ought it to be effectual againſt a purchaſer; and if a creditor could 
_ carry it off by adjudication, fo may a purchaſer who is truly creditor to 
the ſeller; more eſpecially ought this to hold in this caſe, where there is 
no prohibition on the charger to ſuffer adjudications to be led. And as 
to the ſuſpenders private knowledge, putting him in mala fide to accept 
of a. diſpaſition from the charger, it was anſwered, Thar if, by the pu- 
blic law, a tailzie not recorded is not good againſt third parties, private 
knowledge will not hurt; if 3 a writing is execute, but not fo as the law 
8 directe, 
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diredts, no body i is bound to pay any regard to it, but are in full ery 
to o act as if no ſuch thing were. 


| 


The IR” fu pended the letters & on cable prin, that the aft was doubt- : 
ful, and that the proper contradiftors were not in the field; and 
hy 2 a therefore, ae the fu e could not hed bound to a_ 1 the bar- 


gain. 


December 21. 1743. 


| Margaret M Ken enzie contra ra Janet Buchanan. 


a ſaſine, that. it was not in to the warrant or we 
nt. 2. If duly recorded by the proper N. 


tien Backenan of Saund, anno 16 97. g ranted an heretable bond 

for L. 1 900 Scots, on his eſtate, on which ſaſine followed on the 
precept. In an action of poinding the ground, at the inſtance of an af- 
ſignee, it was objected by an adjudger in poſſeſſion, that the ſaſine was 


void, as diſconform to the precept, which runs in the following terms: 


« Attour to my lovits, I will, and require you, that ye paſs, and de- 


4 liver heretable ſtate and ſaſine, actual, real, and corporal poſſeſſion of 


the ſaid annualrent of L. 114 yearly, to be uplifted furth of, Oc. to 
„ Cc. by a deliverance of a penny money, in name of the ſaid annual - 
rent, and earth and ſtone of the grevad of the ſaid lands, as uſe is; re- 


«6 deemable always, Oc. 


The baihe execute the precept of Gina thus, Gare and delivered 
% heretable ſtate and ſaſine, actual, real, and corporal poſſeſſion, of 


4 all and haill the lands of, Orc. to Or. by deliverance of earth and 


1 ſtone of the ground of the ſaid lands, — 7 an penny money, in name 


4 0 the ſaid annualrent, as uſe is, after the form and tenor of the here- 
table bond, and precept of ſaſine, in all points.” 

The objection, therefore, to the purſuer's ſaſine, was, that the pre- 
cept was a warrant to give ſaſine of one thing, viz. a certain annualrent 
to be uplifted furth of the ſaid lands; and ſaſine is actually given of an- 


other thing, viz. of the lands themſelves, and is therefore void and 
inept. conſequently cannot maintain this action of poinding the ground; 
nor does it remove the objection, that the ſaſine bears the proper ſym- 


| bols to have been delivered, that were fit and ſuitable for giving an in- 


feftment of annualrent, in theſe words, By deliverance of earth and 
«* ſtone of the ground of the ſaid lands, and a penny money in name of 
« the ſaid annualrent, as uſe is, after the form and tenor of the ſaid he- 
% retable bond, Oc. in all points.“ For the queſtion is, What was it 


the bailie gave, and delivered by means of theſe ſymbols? The anſwer to 


which is plain from the —— words of the inſtrument of ſaſine, 


which recite the res geſia to have been, i hat the bailie gave and deliver- 


ed heretable ſtate and ſaſine, of all and haill the lands of , and 


haill parts, pendicles, Oc. thereof: So that he erred in the ſubſtance, 
by delivering the thing that he was not authorized to deliver, and ne- 


glecting to deliver the thing he was authorized to deliver. The de- 
of the ſaſine is a ſolemmitr that muſt be un, performed, and 


muſt 
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farth ;' and as that is plainly diſconform to its warrant, it cannot mend, 
the matter. What is afterwards. ſer furth, viz. Thar the me was 


done after. the form and tenor of the precept of ſaſine ..1 .. 


.2do, It was objected, that the ſaGne was. not regiſtered, rm to 
the act 16. 1617, in ſo far as it boxe. to be marked on the back to be fe- 
giſtrated in the regiſter, appointed for that effect i uche country. of Orł- 
ney. By me Thomas Brown notary public, in abſence of Thomas 


; 2 notary public, clerk-ſubſtitute, and. keeper thereof, Oc.“ which 


as ,pled to be mo-regiſtration, in ſo far as it did not appear that T= 


mas Brown had any ſubſtitution from Thomas Stewwart clerk-ſubſtirure, 5 


to officiate for him in his abſence, or that Stewart had any power to 
ſubſtitute another in his place; and that Brown's being a notary pu- 


blic, gave him no more power to act as a keeper of the regiſter of ſa: 


ſines, than any other man in the kingdom. In ſhort, the preſent 


caſe was no better than if any perſon ſhould find a proper opportunity 5 


to cauſe his own ſervant write over the ſaſine in the regiſter, which cer- 
tainly could never be meld a que e againſt nd uns, in 
terms of the ak. 50 
I 0 the firſt obhedtion i it was i d | 
could be no ſuch thing as delivery of. land, far leſs of an annualrent out 
of land; delivery applying only to moveable, not heret able ſubjects. That 


there might be oceupation, or poſſeſſion, but not, in any proper ſenſe, : 


delivery; and that to talk of delivery of an annualrent-right, agus incor- 
porule, was (till farther out of reach; at the ſame time theſe were-com- 
mon. expreſſions, and the meaning thereof very well underſtood, and 
imported no more than that the bailie ſhould - deliver a proper {ymbo], 
repreſenting in the imagination the ſubject it ſelf. Thus, if a bailic is 
ordered to deliver an annualrent out of the lands, he performs his com- 
miſſion when, ſtanding upon the land, he delivers earthland ſtone, and 
alſo a penny money. Theſe things premiſed, it is plain, the bailie did 
execute his commiſſion here in the moſt regular manner, by delivering 
the proper ſymbols of an annualrent right, viz. et 
penny money, which was acting in the preciſe terms of the precept, which, 
in appointing delivery to be made of the annualtent- right, condeſcends 
ut the fame time upon the manner in which the ſame was to be made. 


To the ſecond it was anſwered, That as: the: ſaſine was on record, the 


1 which appoints regiſtration, does not require the ſame to be cer- 


tified by the proper- officer, under the pain of nullity. The only uſe of 


the certificate, is to give evidence of-the recording: and if the fact be o- 


therways known, or agreed upon, it is not a 2. farthing matier whether 


there be any- certificate or not. 24, A ſaſine is not null, by the act 
1617, tho? not recorded; recording 4 is only of uſe to give preference in 

a competition; here there is none. The deſender's infeſtment is prior 
in time, and therefore preferable, unleſs che purſuer had an objection a- 
gainſt it, viz. That an inſeftment upon an adjudication, within the 
years of preſcription, can never be an available right, without the grounds 


thereof, which is not yet produced. With. regard to which point, it is 


of no earthly conſequence, whether the purſuer's ſaſine be recorded or 


not. eee ene not Fan it to dane Wen prior infeftment ; 


aud 
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and ſuppoſing it not to e recorded, yet it is a real right, and a good 
ounda tion for a poinding of the ground. „„ ͤ ù Pt 
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OO 9444 14 - + The Lords repelled both the obje@ions.. ' | 


VB. It is faid the ground on which the ſecond objection was repel- 
led. was, that putting theſe words, in abſence of Thomas Stewart notary- 

publick, in parentheſis, then the atteſtation bears to be by the clerk-ſub- 
ſtitute, and that Thomas Stewart was the depute. ES. 
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Captain Dundas contra Roderick" M. Leod Writer to the 


1. A cautioner before the Admiral-court judicatum ſolvi, is not freed by 
the principal defender ſ dying before ſentence. 2. Such defender's repreſen- 
= |. zatives, tho foreigners, may be called by an edictal citation. 
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"JT HE Captain, an officer in the Dutch ſervice, having enliſted ſeve- 
ral men, entered into à charter- party, with Charles Greig ſhip- 
maſter, for ttanſporting his recruits to Holland: When the ſhip that they 
vere to go in, came unto the road of Leith, the Captain ſent his men 
from Leith to the ſhip; but when he came there, he found one Lieute- 
nant M. Leod, an officer alſo in the ſervice of the States, had taken poſ- 
ſeſſion of the ſhip with another parcel of recruits, and would not allow 
huis men to come aboard: Whereupon they returned to Leith, where ſe- 
'. veral of them deſerted; and thoſe that remained put him to a conſide- 
rable charge, before he got another opportunity of tranſporting them. 
Upon which the Captain brought a proceſs before the Admiral, againſt 
Lieutenant M*Leod, for recovering his damages: And to prevent the ef- 
fect of a warrant which had been iſſued out for apprehending the defen- 
der, until he ſhould find caution de Judicio ſiſti et judicatum ſolvi, Ro- 
derick M*Leod appeared, and became caution de judicio ſiſti, Oc. After 
this the proces went on; a proof was allowed to both parties, which 
was adviſed, and the defender found liable in damages; but before de- 
creet he died: Whereupon the Captain transferred his proceſs .againſt the 
defender's repreſentatives, and decreet was pronounced againſt them; 
and the cautioner, Roderick M*Leod, ſuſpended on the following grounds, 
Imo, Becauſe the obligation he came under. was an acceſſory one, pen- 
dent entirely on the effect of the obligation that ſhould come out againſt 
the principal, and ſo fell under the rules that relate to cautionary obli- 
gations. That tho' the two different cautions ſiſtendi et judicatum ſolvi, 
are tacked together, yet there could be no doubt that the ſiſtendi was 
at an end by the defender's death; and, by the principles of the civil law, 
when the party dies the | inſtance againſt the dead man is at an end 3 and 
until the proceſs and inſtance is renewed by an action againſt the heirs, Fo 
no procedure can be had. The lis as to him is mortua, and conſequent. x 
ly the caution found falls to the ground: and when it is conſidered that 
cautionary obligations are in all caſes ſtricti juris, it was equitable and 
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zuſt to circumſaribe it ſo that it ſhould not affect the cautioner, if the 
defender died before decreet was obtained againſt him; for this reaſon, 
If the action for the fame thing was altered, the cautioner was free ; or 

if the purſuer went. from one judge to anorher, he was let looſe, accord- 
ing to the opinion of ſeveral lawyers. Now when the principal defender 
dies, there is a mutatio perſons in the litigation. It may be ſaid indeed, 
ttuhat an heit is eadem perſona cum defunfo; but, notwithſtanding this fic- 
Aion of law, there is certainly a difference of perſons, tho', as to ſome 
effects, they may be conſidered as the ſame; e. g. the very calling an heir 
ſhows he is not conſidered, in every point of light, as eadem perſona with 
his predeceſſor, otherwiſe the citation of the predeceſſor would be ſuffi- 
.cient. In a word, the ſuſpender is bound for Lieutenant M{Leod.only, 
and not for his lieirs; he is bound only for what ſhall be decreed in this 
acdion againſt him, nat in an action againſt his heirs; and as all Ade quſ- 
Jory obligations ought! to be ſtrictly interpreted, there does not appear 
any ſolid gronnd in law upon Which he can be made liable. 
Ado, Suppoſing the cautioner were liable judicatum ſolvere what was 
decreed againſt the heirs, yet that ſtill ſuppoſes the court has a juriſdic- 
tion to decern againſt them: But the caſe here is, that uche heirs of Lieu- 
tenant M.Leod called in the 4ransference, .are perſons living in Holland, 
and who never were in Scotland in their lives; ſo that the decree is plain- 
Ay good for nothing, as being pronounced @ non ſuo judice: So that here 
is the ſuſperidet, a cautioner, decerned, where there is no principal; 
Where if he ſhould pay, in obedience thereto, he can have no recourſe. 

thorns See Hodge, 20th Fanuavy 1680; Stewart, 16th November 1636, J. 2. 

5 judicatum ſolvi; and . 3. and 7. cod. Tit. Groenwigen et Bugnion de 
EE 55 egibus abrogat i '; -Minfingerus ad tit. inſtit. de ſatiſdat. eee 995 


Azſivered: That if the caurio fudicatum ſolvi hall be found to be of 
no greater ſecurity, than that of ſiſting the perſon of the defender, when 
called in judgment, Which is evacuated upon the death of the defender, 
2 ſtranger who might be occaſionally here, and, as ſuch, with his effects 
| ſubjected to the arreſt 7uriſdifionis fundandi cauſa, behoved to remain 
here never ſo:long, till the event of the cauſe, althd* he had never ſo 
much credit abroad, or buſineſs to tranſact elſe where. It was therefore. 
| | -neceſſary, that another kind ef caution fhould be introduced, as well 
A for the ſecurity of the purſuer, as the conveniency of the defender; and 
* that was the caution-judicatum ſolvi, that whatever became of the de- 
fender himſelf, whether he turned bankrupr, or by going abroad ſhould 
not be found, or if he ſhould die, the purſuer might be ſecured of his 
payment of what ſhould be decerned to him: It is for this reaſon, that 
enactments in maritime courts is not, that the cautioner ſhould be bound 
for ihe defender in whatever might be decerned againſt him, but in, 
per ſonaliter judicatum ſolvi; and if this were not the cafe, there, would 
be little difference betwixt the caution for the defender's compearance, | 
and that other caution gudicatum ſolvi, that the acts and ſentences of the 
court ſhould be performed; ſeeing, in both caſes, the ſuſpender argues the 
cautioner ought to be free upon the death of the defender. There is like- 
Wiſe this other difference bet wixt them, that a caut ioner judicatum ſolvi 
is taken to be fide juſſor totius cauſe, whereas the cautioner de judicio ſiſti 
+ © . js only taken to be fide juſſor litis exercitationis, to which our cuſtom does 
exactly agree; and when the action is finiſhed by decreet, the ſame goes 
Out againſt both defender and cautioner at che ſame time, and diligence 
0 . „„ EY may 


* 


N 


may proceed againſt the cautioner himſelf, as well as againſt the defen- 
der, without charging the cautioner ; becauſe, in ſuch caſes, there is no 
privilege of diſcuſſion betwixt principal and cautioner: Nor can the dean 
of the defender be reckoned ſuch an alteration, as to free the cautioner, 
ſeeing; his repreſentatives come in his place. To the ſecond reaſon of 
ſuſpenſion: it was anſwered, That where the judgment is once founded 
by arreſt, whether of the. original deſender's perfon or effects, as in the 
pteſent caſe, as decreet would have gone againſt the original defender 
by reaſon of the uriſdidio fandara, ſo it muſt regularly proceed againſt 
ſtthe repreſentatives, if the paſſive titles were proven, as in this caſe, or 
Jegelaratorie, that the judgment may have its effect. See 14th February 
18627 and 1632, Pyrnon Voet in his commentary on the title Dui ſatiſco- 


3 


TDye Lordi found, that a cautioner judicatum ſolvi, before the Court of 
Almiraliy, is: not liberated hy the death of the principal defender, 
before final ſentence ; and that it was. competent to bring the re- 
preſentatives, of the principal defender unto proceſs, tho foreigners, + 
y edictal citation; and that the ſaid.repreſentatives were regularly 
{brought into Court by this action; and therefore find, that in this 
caſe the cautionary obligation judicatum ſolvi does ſubſiſt, 
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John Campbell Purſuer, contra William Crawfurd Defender. Wil 
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A wife is. an inhabile-witneſs againſt her huiband. in à civil cauſe, 1 


TE purſuer brought a proceſs againſt the defender, for the price ß 1 
ſome ſheep he had fold and delivered to him, in which the defen- Ok 
der alledged that the ſheep had not been delivered to him, but to one 

Mx Shaw of Dalton; and that therefore he alone could be anſwerable 
for the price.; upon which a conjunct proof was allowed to both parties, 

and the defendei's wife was cited as a witneſs for the purſuer. Objected 

ſor the defender, That his own wife was an inhabile witneſs againſt him, 41 

as à wife's oath could not bring a debt upon a huſband without his con- e 
ſent; which was introduced to prevent occaſions of diſcord, and breach- 11 
es bet wixt man and wife: And indeed it amounts much to the ſame thing, 1 
as if the huſband were called as a witnels againſt himſelf, (to allow a wife A 
to depone againſt her huſband) which no law allows, in reſpect of the 
abſurdity it involves in it, of blending characters together, altogether 1 
inconſiſtent. And for this reaſon it is, That where one undertakes to 1 1 
prove a point by witneſſes, and one witneſs has deponed upon the mat- | 
ters in controverſy, the ſame cannot thereafter be referred to the party's 
.oath.; and therefore, the whole that concerns any point muſt be refer- 
red to his oath as a party, or none of it ob metum perjurii. 
The identity of intereſts ariſing from the communion betwixt man 
and wife, mult alſo render her a very unfit witneſs in all queſtions touch- 1 
ing moveables that fall under the communion; and this doctrine is a py 1 
greeable to the principles of the civil law, and opinion of the N ol: | 
| | cc | 10 
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in order to obtain redreſs... Neither does the civil law ſupport the defen- 
_ der's doctrine, particularly. the J. 4. de teſtibus,” as that law relates only 
to criminal caſes; and in fact, there is not one of thoſe relations N | 


denied the delivery of the ſheep, it was certainly competent to have pro- 


| defender himſelf? Beſides, neither that, nor any danger of maltreatment 
from the huſband, are ſuppoſit ions to be made; fince every perſon ought 


cab. 78. 


| Tame | W, TI — , contra þ Noon 8 Deacon of 


0 Ofecdearer 505 an | incorporation V liable i in ind 775 an debt contraded 


= AN No. 1715, the charger he too kik Shad to 15 then Fart : 


| and having charged James Cuming, the preſent deacon, on the bond, 


_ ſon or effects, unleſs he had the incorporation's money in his hands, or 


a charged on, which is all that any office -bearer is bound to do, unleſs 


| ration. 


time of grovtingahe faid. band, or. became ſo afterwards, not only! to re- 


1 40 1 


Tit. de Teſtibus, F4- ane 7 ee. ae TO aum. 12. Wooch⸗ 
Tuftis. J. 4. c. 4. ts | 
© Anfevered: That it was a rule of nature and jaſtice, ider e 0 
without exception, is bound to aſſiſt the injured with their teſtimony, 


enumerate there, who are not every day called to give evidence. 
In the next place, it may be obſerved, That after the defender OY 


ved the contrary by his oath ; for here was not what may be called the 
Jegalis rurpitudo. How unreaſonable; therefore, is it to inſinuate a merus 
5 perjurii muſt excuſe a WI — from {wearing, when it .could not cover the 


to be ſuppoſed to do their duty. Beſides, deciſions ought to proceed on 
the rules of law and juſtice, whatever the inconvenieneies may happen 


to be. See og 1h. 4. e 10 PET 4. . POT tib, * 
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Hah he Fleſhers of Edinburgh, Suſpender. 


ty their prefer, in office. 


con, boxmaſter, and maſters of the ſaid incorporation of fleſhers; 


for payment, he offered a bill of ſuſpenſion, on the following grounds: 
17, Becauſe, tho? the debt charged on may be juſtly due by the incor- 
poration, yet no diligence ought to proceed agalnſt the ſuſpender's per- 


refuſed to uplift, recover, or diſpoſe thereof, for payment of the debt 


fraud can be made appear againſt him; more eſpecially, as this debt was 
contracted 28 years before the ſuſpender 3 Was a member of the | incorpo- 


Anſwered: By the tenor of the honda perſons abtrein bound, 
bind and oblige themſelves, and ſucceſſors in office, conjunctly and ſeve- 
rally, to repay the money to the charger; which clauſe muſt ſubject all 
the members of the incorporation, whether they were members at the 
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contracted for their own private uſe; beca uſe they are as n bound 
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: pay - the money, a to make them liable to perſonal diligence. The 


members of an incorporation can certainly bind their ſucceſſors in office 


, a8 validl 7 as: themſelves and if once a perſon. enter himſelf a member of 


oration, he is as much bound to fulfil the obligations of that 


. ſociety, altho- entered unto by former, members, as if he had entered 
ußto them himſelf. The incorporation is conſidered as one 


rho” the members may change, yet the incorporation is ſtill the ſame, 
and the members of it are as much ſubjected to its debts, as if they were 
in payment in the one caſe as the other. 

That a clauſe ſhould be inſert in a bond ſubjecting the: jreſent, and 


| all future members to payment, and perſonal dae and yet not to 


give it effect, would be abſurd, when ir was upon the faith thereof the 


creditor lent his money. By becoming a member, the ſuſpender has 
right to exerciſe his trade, and to enjoy all the privileges of the ſociety: 
Now, to have a right to theſe, and yet not be liable to the obligations of 


the incorporation, would be inconſiſtent. Beſides, the members of an 


Incorporation are in the very ſame ſtare with heirs, who are reckoned 


eadem perſona with the defunct, and are in the fame. manner liable to his 
debts, that they are to their wn. 


Replied: The charger endeavours to ain a new ur paſſive title, al- 


together unknown in our law, viz. That every man, by becoming a 
member of an incorporation, is as much liable to the debts of the in- 


corporation as an heir; but the error lies in not diſtinguiſhing amongſt 
different forts of corporations; c. g. when a ſer of men is incorporated, 
with a view to carry on traffick, and with power to borrow and lend, 

there is no doubt the preſent office · bearers may be ſued for payment of 
money borrowed, as repreſenting the incorporation; but even in that 


caſe, the proper effects of the office-bearers will not be affectable by ſuch 
diligence. His perſon may be thrown into jail, as repreſenting the in- 


corporation; but that is all the length that diligence can be extended 
againſt him. The effects of the incorporation may be attached for pay- 


ment of the debt, but not the effects of any one member: The caſe of 


royal burghs will illuſtrate this, which is an incorporation holding lands 
of the King M 

giſtrates are liable, no doubt, to a ſummary charge for paymend of any 
debt contracted by their predeceſſors: Nay, the creditor may proceed to 
incarcerate the magiſtrates, as repreſenting the town; but nobody ever 


nd having of courſe a power to contract debt, the ma- 


ſuppoſed that their ow proper eſtates could be adjudged for payment of 


any ſuch debt: But the preſent-caſe is quite different; as this incorpora- 


tion have a ſeal of cauſe, and are united ad hunc effetum only to bar 


any, perſon from exerciſing chat trade, without arte them a compoſi- 


tion; and they have no power to contract debt qua incorporation; ſo 


that if any perſon: lends them he can have no action, but 1 in ſo far e as he 


proves that it was in rem verſam of the ſociety. 
Duplied: The holding lands of the crown, or a ſubjeR, can give no 
rivilege to contract debt; and that the having, or wanting an hereta- 
ble ſubject, will not in the leaſt alter the obligation to repay; and ſo the 
preſent queſtion will not depend on that principle. None of the royal 
burghs have a power in their charters to borrow money; and if they had, 
it would not be good, without it were confirmed by parliament. Such 
power does not h on their grant, but on the members themſelves: . 
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For a proof of this, the inftangd given by PROVE of a company, in- 
corporat ing together to catry on trade, and to borrow. or lend, will 


* 2 
* 1 


ſuffice. The charger will not take upon him to ſay, there was any | 


ſuch \expreſs. powers in [This caſe, but the ſame thing has been done ta- 


Citly, andd as effectually. Their giving authority to borrow, either by a 


ſederunt in their books, or by their ſigning the bond, and continuing 


ſuch a practice is tantamount as if each 125 en A | formal: contradt, 
0 | emponrring ue office. bea res to borrow. TL 
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CO IR Archibald 4 Privinſe of f Carrin gron, e bis eſtate of Duni : 
pace to à certain ſeries of heirs, 1 provided that none of the 
dein of entail ſnould diſpone, or contract debts, whereby the ſame might 


be affected, or cvicted, without the conſent: of certain perſons: © And 
if they ſhould do in the-contrair, the heir of tailzie contraveening, 


andi the heir-male of his body, ſhall amit 20 loſe all right or igtereft 


< which-they may have in the ſaid lands.“ 
- Upon this diſpoſit ion a charter was expede.i in pg 1677, upon N 


ing Credits: of Sir s 5 rehibald P g et of | 


M * es paſſed | the bl, Ce * 4 beer, ale bn 4 4 aſi tion 


inſelmeut followed: but the ſame was never recorded in the regiſter of 


tailzies. Sir Archibald Primroſe, ſon of the inſtituted heir of cailzie, ha- 
ving contracted ſeveral debts, his creditors led adjudications againſt the 
ä 2 ald inſiſted likewiſe in a declarator, for having it found and de- 


clared, that there being no irritancy in this tailzie, declaring the debts 
which ſtwuld de contracted, void and null, but only that the heir con- 


tracting ſhould amit his right therein; therefore they could lawfully af- 
fect the eſtate for payment of their debts.. In ſupport hereof, it was 
urged, that tailzies were unfavourable, and -ought to be ſtrictly inter- 
preted, ſo that creditors ſhould not be fruſtrated, of their payment, or 
property further reſtricted than the ſame 
words ef the tailzie. And here the intendment of the tailzie is, to tie 
up the hands of the heirs from diſpoſing, or contracting debts on the 


eſtate, for which purpoſe the kritat ing the heir's right was thought ſuf- 


ficient ſecurity; but the intention could net be, that a juſt and lawful 
creditor, ho ſhould lend his money to the heirs of railzie, ſhould for- 
feit the ſame, - See the caſe of the tailzde of Keith. Marſhes "OH and Aich 
July 1734, Mr James Bail lig. e 

+ Auſwered+ Sir Archibald meant to e he eſtate as well We c 
viction as alienation; and, if the putſuer's doctrine hold true, adjudica- 
tions upon debts will affect the ſame, becauſe there is no irritancy, of the 


debts Nane ſor: So would a iptal alienation Jon. the lame ea be fk 
Be fectu 


EY) 


„ | 0 


43 to be from the preciſe 


85 . 1 my 1 


debts can have no effect is, becauſe it is not in the] N of a third par- 
ty to declare à contract betwixt third parties null. The heir remains 
debitor, and he who lent his money creditor, norwichſtanding ſuch de- 


claration. | But what makes the tailzie effectual is, that the proprietor - 


diſpones his fee with what limitations he thinks fit, and with the con- 
dition that the contraveener ſhall make the ſubject forfeited, and deſcend 


to another. See rith March" 9 1005 Riddeth ; 26th N 1662, 
n 5 Stormont. 5 ibs | 


= The Lord fond the aun ben. of? the e. : 
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Mrs Margira Lander con tra Sir David Baird of Sabai 


An Je of er not. liable fir maurhgn;: or an interim aliment to the Wi- 


200 7 4 55 mig ry N the re is authorized 5 the entail. 


r I ö HE ſhaw of Saughtonball deſcended ro Sir Nader Baird by a n 
under irritant and reſolutive clauſes, but with power to the heirs 


1 Cailzie to give liferent proviſions, by way of 6 to their wives, 
de ſame not exceeding a third part of the faid lands. 


Sir Robert intermarried for a ſecond time with Dame Helen Hope, to 


whom he you a liferent infeftment, by way of rant not Exceeding a 

| third. 

Sir Rohere: died i in e 1740, A and his wiſe 4 4n rhe April thereaf. 

1 whereupon her repreſentatives brought an action againſt Sir David 
Baird, as heir to Sir Robert, (his father) for payment of L. 20, as a- 
liment to the ſaid Dame Helen Hope, till the term of Martinmas 1740, 

| when her liferent proviſion commenced ; and likewiſe for L. 48 for 


mournings ſhe had taken off for her huſband; founding their plea on this, 
that a widow had a right to be alimented to the next term when her 


liferent commences, whether the proviſion i in her favours be a legal or 
conventional ene. That mournings was alſo of the nature of an alimenta- 
Ty proviſion, where the rank and quality of the widow render them ne- 
cellary; that both were a debt of the huſband's. And, in this caſe, it 
ſeemed to be a. cohſequence c of the railzie, that the widow ſhould have 
both. Since it is plain, with reſpect to the aliment, that the | Intention 
of the entailzier was, that the widows ſhould be ſupported ſuitable to 


their rank and quality, conſequently ſhe behoved to have an interim ali- 


ment, until her jointure took place, otherwiſe ſhe might have ſtarved ; 

aud in the fame manner it could never enter into the minds of the mer- 
chants who furniſhed the mourniugs to the widow, that a woman of her 
TA was not intitled to have them, or that the ſame would not affect 


the 


fectual, which would altopether evicuure the tailzie. The only gell | 

therefore is, If the tailzie-maker executed his intention in a proper way? 

Upon this head it may be obſerved, that what made tailzies effectual be- 
fore the act 1685, was, becauſe the heirs were conſidered as limited fi- 
ars; but this limitation could not be effectual to the heirs of tailzie, un- 
leſs ĩt contained a clauſe voiding the contraveener's right; hence came 

_ clauſes irritant and reſolutive. But the reaſon, why a clauſe voiding the 


1 the heir. Tailzies are indeed to be ſtrictiy interpreted, where they lay 
a reſtraint on the heir; but where powers are given, diſpenſing with the 
reſtraints for neceſſary. and honourable occaſions of the family, theſ; 

| powers ought to be amply and largely interpreted. Now, the clear and 

evident deſign of giving the; heir a power to provide a wife, is, That ſhe 

may be ſupported ſuitably. to the. dignity of the family: And it was im- 

Polſible this intention could be anſwered, unleſs ſhe had an interim ali- 
muient, and mournings for her hyſband, the repreſentative of the family; 
therefore the tailzic can afford no defence in this caſGe. 


Auſwered: That, ſuppoſing mournings and aliment to the next term, 


are conſidered as a debt of the defunct's, yet it will not affect the defen- 
© der. as heir of entail, unleſs. the purſuer will ſnow, that it is warramed 
and authoriſed by the entail; Now it is impoſſible to plead, that the pow- 
er of granting localities, neceſſatily comprehended under it mournings 
and aliment. It is true, that in the ordinary caſe, where the huſband is 
aA bſolute proprietor, and grants a liſerent - locality to the wife, that ſhe 
has a claim for an interim aliment till the ſame become payable; but 
this does not ariſe from the nature of a liferent-localiry ; it ariſes from the 
natural obligation upon the huſband to aliment his wife; and, as to the 
argument drawn, from the enrailzier's intention, the preſumption lies quite 
the other way; as, from the conception of the clauſe, the power of the 
heir in poſſeſſion, is. declared · not to operate ſo as to burden the eſtate, or 
| ſucceeding heir, with any thing to the wife; for as her proviſion is to be 
by way of locality, ſo it is anxiouſly provided, that whatever rents = -. 
the local lands might be reſting to the wiſe, the fame ſhould not affect 
the eſtate after the locality is at an end. And altho' the wife's claim for £7 
aliment and mournings, may be called a debitum humanitatis, yet ſuch | 
debt cannot compete with ot her Jawful creditors; and it would look odd, 
that a debt which is poſtponed to all others, - ſhould yer affect an heir of 
_ entail, who js not liable; for the moſt-onerous-contract-of the preceding 


Te Lords found, that Sir David Baird is not in this caſe liable, as 
' +; e DEE IN kie 10 his. father, either for:mournings, or aliment 10-his 
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Alexander, &c. Bairtis contra Adam Greig Merchant in 
RIES ee ee 
her third of move- 


An infant ſurviving his mol ber, and then dying. tranſmits ra 
ables to his father, tho he neglected to confirm his child's .third, or 70 
mate any diviſion thereof from the other goods .in communion, the fa- 


4 


* 


25 —  theP's poſſeſſion being deemed the child s. 


a+ 
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"HE ſaid Adam Greig married one Margaret Baird, with whom he 
entered into no written articles, or marriage- contract. The wiſ⸗ 

died, leaving an infant-ſon of the marriage, who likewiſe dying a few 
months after the mother, her: brothers and fiſters, as neareſt of kin 1 


(b A3 T 


5 hi deceakel wife, Jolie a Shack «againſt the defender for the chird 
part of the free goods in communion belonging to him, in 127 the 1 
child had died without being confirmed to his mother's third. | 
Poor the defender it was pleaded, That as he was a merchant, whoſe 
_ whole ſtock conſiſted in moveable or ſhop goods, he had continued to 
' diſpoſe or fell them as cuſtomers offered, after his wife's death, in the 
fame manner as he had done before; that his infant ſon had attained poſ- 
ſeſſion in the ſole and only manner be was capa able by the act of the de- 
| ſeritler, who was his adminiſtrator in law, and who was intitled and obli- 
ged to act for his own child an infant, that could not act for himſelf. 
And herein lies a material difference betwixt the preſent caſe and that of 
Mary MW birter, ( lately determined) as the ſon in that caſe was paſt the 
years of pupillarity at the death of his mother, and ſo capable of acting 
for himſelf, as every minor muſt do; whereas tutors or adminiſtrators 
for a pupil or infant, muſt act for win: and ſuch act is, in the eye of law, 
the deed of the pupil himſelf, eſpecially when de ejus commodo agitur ; and 
his commodum it mult be taken to be, that he ſhould be veſted in the 
night of the moveables that fell to him by the death of his mother, in 
the method that would be moſt effectual and leaſt expenſive; that is, by 
poſſeſſion of the goods themſelves, without the unneceſſary charge of con- 
firmation. In the caſe quoted, as the ſon was of age to act for himſelf, 
- conſequently ſome evidence was requiſite to 'ſhow that he had-attained 
_ poſſeſſion ; berauſe, the ſingle act of the father was not his act; but in 
the preſent caſe, the infant could not act for himſelf, therefore his father's. 
acting muſt be deemed his; and if the goods were veſted in the ſon by 
: polleſſion, the defender, as heir to his own child, has the only right 
thereto. T6 43H 
For the euſterd it was anſwered, Thar = only queſtion here was, 
| Whether the infant acquired poſſeſſion, yea or not? and with reſpect to 
this, it was obſerved, that as the father was debtör in this third to the 
child, and {till continued the natural poſſeſſion, without ſo much as ma- 
king any diviſion with it, by giving the third to any body to be kept for 
the Tofu s behoof, or making any inventar 7 thereof, the purſuers were 
at a los to figure how the father's poſſeſſion could be deemed the child's, 
hen he the debtor did no act or deed by which. his part could be di- 
ſtinguiſhed ſrom the ſon's. Nor can it make any difference, whether the 
child is a pupil or minor, ſeeing in both caſes there muſt be ſome a& or 
deed of the father's, ſhowing there was an actual diviſion, and poſſeſ- 
ſion following thereon, in order to veſt the goods in his perſon; and if 
the father neglect to do this, or confirm his ſon, ſibi imputet if the third 
goes away by law to the neareſt of kin of the deceaſt wife: In a word, 
the propoſition the defender maintains, is, that there muſt be a real di- 
viſion and poſſeſſion given to the child aliquo modo, otherways the neceſ- 
ſity of confirmation is not taken off: And if no evidence were required 
of 2 child's getting poſſeſſion, this abſurdity would follow, that where- 
ever a child died in pupillarity, there rhe neareſt of kin would be always 
cut out of their claim, on pretence of the father's being adminiſtrator EET. 
in-law. It is true that the act of the tutor is, in the conſtruction of | ul 
law, the act of the pupil, eſpecially when de ejus commodo agitur ; but my 
that maxim does not apply to the caſe in hand, where the father did no- 1 
thing to diſtinguiſh betwixt his and the child's third. If indeed move. Wt | 
ables were to fall to an infant zure ſucceſſionis, there, if the father got poſ- nd. 
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ſeſſion, che ſama: might he FRY hs child's becauſe the * as Ad- 
miniſtrator had obtained poſſeſſion nomine infantir,, But, where the fa- 
ther is debitor himſelf; the caſe is quite different; and the law will never 
ſuppoſe diviſion or poſſeſſion given, when in fact it is acknowledged there 


was none; and, as the child is now dead, it is quite out of ſght to plead 
that his commodum 3 is concerned, to ſuppoſe the goods were veſted in his 


= perſon, to avoid the expences of confirmation, WAY, the FRY queſtion 
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Sir Patrick Arty: contra a the Trafees named i in his band laber, fer 


; denen 3 5 5 Fr i N 
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1.4 1 may b Ke 1 on iner gate ie, tht his anſwers may in- 
volve 1 in a eee in his m TAK 1 
"HE ended Sir Parrick Murray of 88 als a Seinen of 
his money on truſtees, for certain purpoſes. After his death the ſame 


was deſtroyed, whereby his ſon got acceſs to the money, which he 


ſquandered ; whereupon” Sir Parrick Murray, the grand- child, brought 


an action againſt the truſtees, as having, contrary to the truſt repoſed in 


them, entered into an unlawful combination with the purſuer's father, to 
deſtroy the ſettlement upon agreements, by which they themſelves were 


to have a ſhare. In the courſe of this action, Murray of Dullary Sheriff 


clerk of Perth, was adduced as a witneſs, and certain interrogatories given 
in for the purſuer, ſuch as, Whether the ſertlement was given in to the 


Hherifficlerks to be regiſtered, and at whoſe deſire it was given in? And, 


Wien he ſaw any extract of it, and with whom he ſaw it? 
Objected by thewitnek, that he was not bound to anſwer theſe queſtions, 
as his anſwers might involve himſelf in a malverſation in his office; that it 
was againſt the rules of law, that any man upon oath ſhovld be obliged 
to anſwer, what might bring either ſtain or puniſhment upon himſelf, 
or ſabje&t him to a penalty or forfeiture : That, as the witneſs was ſhe- | 


riffclerk, and keeper of the records, if the caſe ſhould happen that he 


was to depoſe any of the warrants of the records were given up, then he 
came to be liable and ſubject to cenſure. | 
Anſwered + That the purſuer hoped the ad bad Ane nothing i in 


his office, but what he could juſtify: That there was no proſecution a- 


gainſt him of any kind: That facts within his own knowledge were ma- 


terial for the purſuer in this proceſs; and that if a witneſs, by pretend- 


ing his anſwers might hurt himſelf, could evade an examination at the 


inſtance of a purſuer againſt third parties, it would be a ſtanding ſcreen 


for every witneſs who might be called to tell the truth. That the 


witneſs had deputies, conſequently the extract might be taken our, and 
be not guilty ; he might have other juſtifications; bur his ſtanding mute, 
2nd refuſing to Ns as e gon: to 1 "FRE 25 ee 


Were 


[415 ' 


vere not directed upon the wines, Whether ke gave up the warratit or 
not? but, Whether the ſettlement was given in to the ſheriff-clerks to be 
5 Tegiſtered, and at whoſe deſire? and if ſuch an obbection were to be our 
To inch it eee be Attended with nm inconveniencies. | 


The Lords b repoled the  oljecin 


3s | 
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W illiam. Mackilboſe gory in "di Charge contra Funai 
: Wright there, Suſpender. 


x. Concert betwixt a debitor and hit n s, that they ftould accept certain 


effects in full ſat facts on, . if - competent to be proven by witneſſes. 2. If 
uch credi tor. agreeing to defend Je . are habi le witneſſes. 


HE ſaid James Reid having ſold certain tenements belonging to him 
1 in Glaſgow, his creditors arreſted the price in the hands of 
the purchaſer, and, in order to avoid expences, they agreed to paſs 
from their arreſtments, and to divide the price equally amongſt them, 
in proportion to each man's debt. The proportion of the price which 
fell to be drawn by William Mackilhoſe, one of the creditors, did not near 
pay his claim; whereupon he did diligence againſt Reid for the balance; 
who ſuſpended on this ſingle ground, that it was a branch of the concert, 
that the whole-creditors ſhould take themſelves to the above price, in 
= of full payment, and ſhould accordingly give him a full diſcharge 
of their whole debts. Mackilhoſe RAYON denied the fact, a proof was al 


pb neck, 


Objekte for the charger, That the pech by witneſſes was not competent 
0 this caſe. 1 mo, Becauſe, tho' a concert amongſt creditors to accept 


ofa proportion of the price, toward payment of their debt, would be com- 


petent, yet a concert to accept of the debitor's effects in full payment of their 


£m 


debts was not competent, the ſame being gratuitous, which cannot be pro- 


ved by witneſſes: In the next place, taking it as ſet furth in the ſuſpenſion, 
that each of the creditors agreed to ſign a formal dicharge, there could be 
no doubt, but that therewas locus penitentie before writ interveened. 24/y, 


The charger objefted againſt two of the three witneſſes adduced, that, 


tho' their being creditors did not diſable them, yet he had diſcovered they 
had ſubſcribed a deed obliging themſelves to be at the expence of defend- 
ing this proceſs, which made them parties in this cauſe, conſequently 
diſabled them from being witneſſes. 
Anſwered for the ſuſpender: The concert could not be divided, but be- 
; hoyed to be taken as it ſtands; and that a concert amongſt creditors 
to accept of a proportion of their debt, in full ſatisfaction, was noways 
ſimilar to a gratuitous promiſe. That when a debitor ſurrendered all 
his effects to his creditors, it was a tranſaction to avoid the exhaulting 
| the ſubject by expence of diligence, which was moſt favourable, and in- 
deed rather to be preſumed, than that the creditors keep up the re- 
mainder of their debt to haraſs the debitor, and deprive him of 
bread. 


And 
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And wich, reſpect to the den to tho of the ie it Was 40 | 

” 1 that the creditors had been allowed to be witneſſes by the Lord 
Ordinary's interlocutor, awarding the proof; that they were neceſſary 
from the nature of the thing, as none other was poſſibly preſent but the 
creditors and debitor. If then the creditors were liable, it could be no 
ohjection, that they were to be at the expence of defending this proceſs. 
It was their common intereſts to ſupport the concert, and no body could 
be ſuppoſed to lay out expences in doing it but them, eſpecially as the 
debitor had nothing of his own. The creditors indeed are in effect par- 
ties, yet they are good witneſſes in this caſe, bein neceſſaty; as none 
others are preſumed: to be preſent; and it was a es there was ano. 
ther preſent, who, as he concurs with the two creditors who have 
been adduced, confirms Fa en VER the * of * 


| cion. | 
| "The Lord Nic: 10 fo eien evidence -of the ja wo agement; and | 
"Joe" the letters 9 * . 
w. co. Fe i 5 : Port TON, kamen 28. . 


2 of Carqubne, contra & Ma 50 rates of Banff. 


= I 4 preſent ſet of mas rates, &c. can be liable, as vc the commu: | 
> „ Te the Klar or * of a former Fh 


| C MPBE L L of. Cariuline, Oc. having purchaſed? a quantity of 
_ D—  yictual from Ogilvie of Rothiemay, to de delivered at Poriſoy or 
Banff, fent a veſſel to receive it. Accordingly it was delivered, and ſhip⸗ "mu 
ped on the 8th, gth, and t1th of May 1741 : But, on the ſaid Lithy, a3 
number of the inhabitants of Banff conveencd in a riotous mannet, le, ; 
red the men on board the ſhip, and took away part of the victual and, 
which they repeated next day, be fick, then off a greater quantity. 
When the ſhip was unloaded on the 11th, the maſter intimated to the 
Magiſtrates the violence he had ſuffered, and that he dreaded the like at- 
tempt next day; which accordingly happened, but no meaſures were 
taken to ſtop the mob, nay ſome of the rioters were taken and put into 
the. Magiſtrates hands, but were thereafter diſmiſſed. Upon which the 
owners of the victual brought an action againſt the Magiſtrates on 
account of their neglect, to have them liable for damages. 
The defence offered, was, that there was no law making the Magi- 
— ſtrates, c. of à town liable for the deli, or negligence of perſons for- 
merly in the el, Oc. and which Bogut only to affect thoſe that 
were guilty. 
The Lord Ordinary ſuſtained the defetice.” The purſuers reclaimed, 
and pled, That, tho? it was a maxim in law, that noxa caput, &c. and, 
therefore, innocent Magiſtrates ſhould nor be found liable ; yet there 
were many caſes where criminal facts and delicts committed by thoſe re- 
preſenting an wniverſitas, affected the community: The purſuers don't 
mean to ſay, that if Magiſtrates, as private men, break the law, that in 
ſuch a calc the community would be anſyerable ; but if the a or 
ure 


8 | [47 1 
x f Fallbte confiſts in the diſcharge of the truſt repoſed i in them. in ich a 


_ caſe the community is anſwerable for them. It is true that ſeveral law 
yers Jay it down as a rule, that, before an univerſity can be made liable, 
the offence to be done ſhould be committed concilio congregato, &c. But 
this admits of many exceptions, particularly where it conſiſts of many re- 


peated acts, (as in this caſe) which in law is always conſtructed to be an 


i ratihibition, and approbation thereof, if no meaſures were taken to pre- 
vent it; eſpecially if means can be condeſcended on, by which the ſuffer- 
, -ing might have been prevented. 24h, Where goods are violently ſei - 


Lcd, if the Magiſtrates forbear, or neglect to take proper means of reco- 


vering them out of the hands of thoſe who retain poſſeſſion. 3aly, 
Where Magiſtrates can be proved to have reſuſed, or nepleRed to take 
proper meaſures offered to them for ſtopping the violence uſed to the 


members of their community. Nuw where all theſe circuinſtances do 
concur, as the purſuers offer to prove they do in this cafe, it is believed 


the preſent ſer of Magiſtrates, as repreſenting the community, ought to 


be made liable. See Gomeſius in his reſolutiones de delidtis, cap. 1. NO. 


52. and ſequen. Maicardus te ena con. 1421. And Farinacins 4 


| N 15 175 tit. 3. N®. 120. of 


"Oy Lord fei n th e petition. 


No, cc. ee an e kaun 1744. 


Competition betwixt 9 ohn V. 2 oþ Traftce for 10 creditors of Grierſon 
and Gairns, Merchants 1 In Edinburgh, and Mel. Fairholm and Next 
der Ake and Company. 1 "I 


* 


Act. 121. 4 


Gt R I E RSO N 7 and Gairns having ſhipped a cargo of Fön, Oc. 

from Holland for Norway, the ſhip was driven (by ſtreſs of wether) 
up the Forth, when John M*Naughton, Collector of the cuſtoms at An- 
 ftruther, ſeized the fame as run goods: Upon which the owners brought 
an action of treſpaſs againſt him before the Court of Exchequer, conclu- 


ding damages, for unlawfully ſeizing their property. This cauſe came 


on in Candlemas term 1741-2, and on Whitſunday term thereafter ; in 
both which terms it was put off ar the defendant's: requeſt, he paying 
coſts of ſuit. At laſt, on Whitſunday term 1743, the cauſe was determi- 

ned, when the plantiffs recovered a verdict for L. 210 Sterling of dama- 
ges, and likewiſe L. 55 Sterling for coſts of ſuit. 


In Auguſt 1742, Meſſrs Fairholm and Arbuthnot in company, being 


creditors to Grierſon and Gairns, arreſted in the hands of M*Naughtor 
all ſums due by him to their debitor; and, on the 14th of June 1743, 


Grierſon and Gairns aſſigned over this claim againſt M*Naughton, to their 


creditors, which aſſignation was. intimate the next day: Arreſtment was 


likewiſe uſed by Alexander Arbuthnot and Company, in the hands of Mac- 


Naughton, on the 17th June 1743. Theſe claimants having intimated 


their claims to  M'Naughton, he raiſed a multiple-poinding. 
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545 TY „ 
For the + es ir. was len that he origi to be 8 to Meſhs | 
Fabeln and Arbuthnot, becauſe the arreſtee was not debitor to the 
common debitor at the date of their arreſtments, which was laid on long 


beſore the judgment given in Exchequer; which was evident from this, | 
that the common debitors might have deſiſted from the action, or might 


have diſcharged the ſame againſt the arreſtee; in either of which caſes 
The arreſters could have had no remedy., The verdiet of the jury did 


indeed conſtitute him a debitor in a ſpecial ſum therein expreſſed; but 


- . this was done poſterior. to the arreſters diligence; and that it is rriti | Juris, 


if the arreſtee is not debitor to the common debitor, the time of the 
arreſt ment, no ſupervenient debt will be affected by the prior arreſtment, 
Which ariſes from the conception of the diligence, rendering litigious 
the effects of the common debitor in the hands of the arreſtee, only at 
the very point of time it is laid on, and has no concern wich what hap- 

| Pened. before, or is to paſs aſterwards. 
In the next place, the truſtee ought Hewi N e in h ä 
js his aſſignation, to the arreſters, with reſpect to the ſum. awarded i in 
name of coſts of ſuit; not only for the reaſons already given, but like- 
wiſe, in reſpect no part of theſe coſts of ſuit were laid out at the date of 
the arreſtments, — for ten months thereafter. That it was not eaſy 
to diſcover, how an arreſtment laid on, not only before theſe expences 
were modified by a judge, but before any part of them were incurred, or 
laid out by the common debitors, could be the foundation of a furth co- 


EE ming for theſe expences or coſts. That arreſtments did not reach acqui- 


renda, was certain; and, that the common debitor had no right to them 
till they were modified by a proper judge, was equally certain: Surely 
they had no title to demand them from the arreſtee untill they were Jaid 
out, conſequently the arreſters (who muſt put themſelves in their place) 
can have no right whatever to theſe expences. 5 
Por Meſſrs Fairholm and Arbuthuat arreſter it was EY That the aſ- + 
ſignation granted by the common debitors to the truſtee, was the deed 
of perſons. inſalvent, under diligence of horning and caption at the time, 
clearly in defraud of the arreſters diligence, and to convey away the fub- 
]jecds, to their prejudice, 10 other creditors, - whom the diſponers favoured 
more, and who had done no diligence at all; and therefore the aſſigna- 
tion, tho” it might denude the cedent, could not be ſer up to compete with 
the diligence of any lawful creditor, far leſs with them, in defraud of 
whoſe more timely diligence the aſſignation was made, only two days 
before the judgment was recovered ; and, that the aſſignation was grant- 
ed on purpoſe to exclude their arreſt ments, is evident from a clauſe there- 
in, which debars ſuch creditors as did not paſs from their diligence, from 
having any benefit thereby, ſo that it was plain the aſſignation was null, 
and reducible on che act 1621. If this point is with the arreſters, as 
they apprehend it is, it ſuperſedes entering into the argument, How far 
| arreſtment was proper and habile before judgment actually recovered ? ? 
and particularly, Whether it can carry the ſum awarded for coſts, which 
are ſaid to have been incurred after the arreſtment was uſed, as they u- 
ſed another arreſtment after judgment had been recovered, which muſt 
for certain carry the ſubje& if the aſſignation is null? But, ſuppoſing i it 
was not null, they apprehend that arreſtment was competent during the 
dependence: and, as arreſtment was long prior to the aſſignat ion, 
9 


1 419 ] 


muſt give. right to what came afterwards to be decerned, in name of 1 
mages and coſts. Here it may be proper to obſerve, that the aſſigna- 


tion itſelf was prior to the judgment, as well as the atreſtment. And it 


would be a very extraordinary doctrine, that a debitor ſhould be poſſeſ- 
fed of a right, which he might convey. by voluntary aſſignment ; and 
yet that right was not affectable by the diligence of his creditors. Every 
ſubject a debitor is poſſeſſed of, and every claim he has, is affectable by 
ſome one diligence or other, for payment of his debts: And, as arreſtment 
was the only diligence for affecting this claim that. Gairns and Grierſon 
had againſt AA Naughton for ſeizing their goods, the arreſtment was there- 
fore habile and competent, and did tate the creditors in the right-of 


their debitor: It was indeed uncertain before judgment, Whether Mac- 


Maugliton was debitor to Gairns and Grierſon; for, if he had been ac- 
quit, all demand muſt have ceaſed” But the claim, ſuch as it was at the 
time, was carried by the arreſtment; ; and the arteſters had right to 


whatever came in the event to be decerned to Gairut and Grierſon; nor 


can it be admitted, that they could have deſiſted or diſcharged their ac- 


Lion after arteſtment was uſed, to the prejudice of the arreſters, who had 
right, as judicial aſſignees, to have followed furth the claim competent 
to their debitor. Yes rath Jo e ee 30 e 28 Earl of 


: Aberdeen. | 


The Lords found fe * nation 4 upon the a# 1 21 A "9 
having been diligence by horning .at Meſſrs Fairholm and Ar- 


bdbuthnot, and Alexander Arbuthnot's inſtance, prior to the 


granting of the 4 nation; and e the at Thing 2 


* cel. | June 10, 174. 


 Margar er | Lander and her 8 Purkuers, contra Panic Mur- 
T4, of Cher ryIrees, Lender: | 
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1. Objeion to a 70 the it KPA intereſt from the Aare to the term of pay- 


ment. 2. Objedtion 70 a bill ed it "ore _—_ from the date Lon 
OP | 


) 
; 


"HE _— having right to two o bills, 1 3 he Ader to R 
deceaſt Mr Tauer Miniſter at Eccles, brought an action for 
pay ment. By 


"Againſt the firſt bill it was pled; Thar the 3 had been 
hooked ; in by the ſaid Mr Lauder to grant a bill for the price of a 


watch payable at his marriage, at a time when Mr Lauder. was thought 
ſo old as to be paſt thoughts of marrying, and for near five times the 


value of the watch. In ſuch a caſe he could not be blamed to plead every 
legal objection againſt the bill; and there was an obvious one, which 


* to the form of the bill, now purſued on, which had come in place of 
the 
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ing value in the accept 
their own natute, carry intereſt along with them; and, when: A ſuit | is 


| £1 RY with Jivereſt from: the "70 
which was urged. to be inconſiſtent with the nature of a bill, before the . 
term of payment, (Which in this caſe was rhe rerm of Lanbas after the 
date); and that any clauſe thrown into a bill, foreign to the nature of it, 


vitiates the fame, and rendets it void and null. =o That ſuch a clauſe 

. implied i in the nature of à bill, but altogether extraneous to it: It 

£3 123.0 changing the nature thereof, from being a bag of money, io make it 
4 permanent ſecurity, a frodum pecuniæ, lie a OE which dehoved to 
exclude rhe jus mariti and fingle eſeheat. 


Wick teſpeRt to the 2d bill, which was da wrod Whirfanday alter 


it's date, it was obſerved,” that it bore a clauſe, wh intereſt from the 


date thereof; until the Jame be paid : But, in regard that this bill was ber- 


7 tet founded in equity than the firſt one, the defender declared he was 
always willing to pay it; only he ſubmitted, Whether he ought ro pay. 
| intereſt. upon it before the term of payment? 


To the objeQion to the firſt bill, it was an ed. This all bills "WY 
ter's hands at the time of the draught, do, by 


— 


brought on ſuch, intereſt is always awarded nomine damn. 
20, A foreign bill, though it does not expreſs intetefs, exchange, 


"« yet, by diſhonouring thereof, al theſe become due by law, and the 
practice of merchants. 


zal, It would be n to ſuppoſe, thee the expreſſiog | in a bil what 


is naturally implied in it, could vitiate it in totum. 


Ab, It would deftroy whole companies, amongſt whom ting is 
more common than to include in the bill itſelf the annualrents, from 
the date till the term of payment; and this practice has been conſirmed 
by a.courſe of deciſions. See December 1725, Haden. June 1737, 


4 Dinwoodie. December 1738, Gilhagie. 


And to the claim for intereſt on the 24 bill it was anſwered, Thit, as 
the defender acknowledged the bill was well founded in equity, it fol- 


| lowed, that the purſuers were intitled in juſtice to have the legal inte- 


reſt for their money. 24ly, That Whitſunday 1712 is the term fixed 


for the payment of the bill, and the adjeQion of theſe words, Witb in- 


tereſt thereof until the ſame be paid, means no more but that it, ſhould 


bear intereſt from the date till the above term * Fe, whey, it 
e . from the ther 1 | 5 
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2 b . June 5. 1744. 
T- Ale 80 and ö ic | 4 F al irly 4 of f that t ik, Purſuer, againſt the Earl of Eglinton 
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| Oni cannot bull a dam-djte craſs a river, ſo ar to make the water regorge 
10 the prejudice of a neighbour”s mill, even tho he is willing to pay the ex- 
pence of altering the mill, .in order to remove the hurt ariſing fi om the re- 


Fagnaion. 


THE purſuer being proprietor of the mill of Learh, built paſt all me- 
1 - mory of man on bis on property, brought a proce againſt the 
Earl, to have it found, that he ought to be decerned to throw down a 
mill and mill-dam, begun to be erected by him on the river Irvine, about 
mill-dam run quite croſs the channel of the river, whereby the water re- 
= gorged back on the purſuer's mill- wheel, which prejudiced it. 1 
lhbe Earl, in order to remove any cauſe of complaint, offered to raiſe 
= the purſuct's mill-wheel at his own expence, which it · was aid would give 
dim a better going mill than ever it had been. Fairij rejected the offer; 
V whereupon this queſtion occurred, Whether he was bound to alter his 
mill for the copveniency of his neighbour, tho? without damage to him- 
ſelf? or, which comes to the fame, Whether Fairly was bound to ſuffer it 
to be altered by the Earl, even ſuppoſing the alteration to be noway de- 
trimental to him? e e e 
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In ſupport of the action, it was pled for the purſuer, That, by the laws 
of all civilized nations, liberty and property have always been held ſacred; 
that, abſtracting from contracts, no man was bound to ſubject either him. — F 
ſelf or his property to the will of another; and to make any may. or his | 
property ſubſervient to the benefit of another, was a plain contradiftion * 
io that principle. If the defender was intitled to alter the form of the . 
purſuer's mill, this was i en a power ra it: It was proper there- —_ 
Fore. to examine where this power or right was founded. The purſuer was | 1 
abſolute proprietor ef his own mill ; this, as it includes the power of diſ- 
poſing the ſame, ſo it excludes any ſort of power in another: Both theſe 
things are included in the idea of abſolute property. Now, if intereſt | Wi 
alone is ſufficient to give a man 2 over his neighbour's property, 1 
ſuppoſing the reſtraint is noways detrimental in any pecuniary view, it i 
muſt follow, that. one's property muſt be fubje& to his neighbour's inte- 
W rc, unleſs he can qualify ſome damage. This is ſurely not tenible; for 
no man has a power to plant a hedge, or drive a level in anothei's pro- 
perty, the? it were beneficial to both, without his conſent, the law che- | 
riſhes freedom, and independency, making every man arbiter of his own | 
actions and property, without any other limitation than that of abſtain- 
ing from doing harm to others. If it be once eſtabliſned, that a man has 
power over his neighbour's property, to make any alteration therein, pro- 
vided it be not for the worſe, it follows, that the ſame power ſhould ſub- 
ſiſt even where the alteration is to the-worſe, provided he be ready to 4 
make up the proprietor's loſs, there is no ſtopping ſhort. So much on the e 4 
general point, taking it for granted that the alteration can have no bad ö 
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155 effect But wich refpect't to the peine in hand, it- dons to. M conſidered, 
that water- engines of all kinds are nice machines, ſo that even people of 
the beſt ſkill cannot foreſee all the effects, good or bad, that may happen b 
upon altering the ſhape or form of the engine. One thing is certain, the 
purſuer's mill went extremely well before the defender's mill-dam was rear- 
ed up; it cannot be ſo certain what effect the alteration may produce. Is 
not this very thing a damage, to have uncertainty impoſed on the pur- 
fuer inſtead of a Ae and a en at che ſame time which cannot 
be liquidated? 8 
Por the Earl it was as pled, Thar it was highly invidions for the cbr ; 
- to inſiſt on his point of right, and that he was not obliged to allow any 
alteration to be made on his mill, (tho at the defender's expences) ſince 
he could not qualify any damage, which was ufing his property emulouſly 
.to his neighbour” s prejudice; a thing the law.did not allow of. That 
both parties were equally intitled to RG! mills on their reſpective pro- 
perties ; and as preſcription does not enter into the preſent queſtion, the 


point of right could not depend upon the accident, whether the purſuers 


or defender's mill was firſt erected. The caſe therefore behoved to be con- 
ſidered, as if neither party had as yer. built a mill upon this river, and 5 
that the Earl propoſed to erect one on his own property, the purſuer 
ſhould object thereto, on account that the water regorged beyond the 
W 5. of the defender's property.; and, in that view of the caſe, the 
queſtion would: be, If the law chaGdeeed this to be ſuch an encroach- 
ment upon the purſuer's rigbt, that the defender ſhould therefore be ob- 
ſtructed from building his mill. Upon this point it was obſerved, that 
the channel of a river, from head to foot, is a common property, ſo far 
at. leaſt as to be ſubſervieut to the receiving the water which naturally 
compoſes that tiver; and therefore, ſo long as the water is not increaſed 
by any opus manufactum, fo. as to overflow the banks, or otherways pre- 
9 judge the adjacent grounds, no heretor, under the notion of his property 
in the channel, can complain that the fame is invaded, tho? it ſhould ſo 


bappen, that, by reaſon of a mill dam built by the dominus of the inferior 


grounds, the Lg wt of water ſhould be .encreafed outwith the line of 
marches, providing it thereby neither overflowed the banks, nor prejudged 
the adjacent grounds; conſequently, the law cannot conſider this caſe as 
any encroachment on Fairly $ Property, ſo as to debar the Earl from his 
natural right of erecting a mill upon his own ground. And upon the 
ſame ſuppoſition that the purſuer had not built a mill, bur ſhould have 
accaſion,to.erct one afterwards upon his own grounds, which would be 
hurt by the reſtagnation of the water, it would be a good anſwer to ſay, 

Raiſe, or allow your mill. wheel to be raiſed a few inches, which will re- 

move the inconveniency. Now, if the law would have ſtood thus, when 
Fair ly was:firſt erecting his mill, it is hard to conceive that there ſhould 
be a jus quæſitum in this reſpect, by the purſuei's building a mill, before it 
was foreſeen that the defender would have occaſion to erect one upon his 
ground. In a word, all that can be demanded injuſtice is, that Fairly be 
indemnified of any expence that has been occaſioned by the Earl's neglect 
of interpoſing to regulate: the form of Fairly's mill when firſt erected. 

And it is a jeſt to ſay, that water- engines are nice machines, which even 
people of {kill cannot with certainty know what prejudice may ariſe upon 
altering the form of them, ſeeing ſuch water-mjlls, as thoſe in queſtion, 
are of all others the groſſeſt, and, 7 n may be made to 0 
Wien 
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with a leſs. power of water than is uſually required: If indeed there wWas a 
ſcarcity of water in the river, there might be ſome ground for oppoſing 
the alteration propoſed ; but that will not be alledged, there being more 


waer in the river Irvine (except in time of froſt) than is ſufficient to ſerve 
all the-mills that can ever be built on it. See J. 1. C 12. and J. 2. $5. De 
agua et aquæ pluvie arcende Voet. lil. 29. fit. 3. G2. 


- 


' Replied, That it was a principle in law, that in ſuo hactenus facer 4 


take the liberty to direct his water upon his neighbour's ground, or to 
_ . throw his ſtones upon it, is plainly uſing or making free with his neigh- 
= .  bour's property. On the other hand, a man cannot be reſtrained from 


. , conſequential damage may follow to a neighbouring. proprietor. This is 
called by Ulpian the lucrum ceſſaus, without attending. to the diſtinction 
betwixt damnum datum, et lucrum ceſſans, e. g. to ſay, that I can lay my 


- words, ſaying, I have a poſitive ſervitude upon him; for we have no o- 
ther idea. of a poſitive ſervitude, than that of.another's property being 


= 2 houſe, becauſe. it may obſcure. my neighbour's lights, or dig a pit, be- 
= , -cauſe I may drain his water, is, in other words, ſaying, that he has a ne- 
gative ſervitude upon me. In ſhort, it is certainly true, that every man 


mage he may thereby do his neighbour; but the caſe here is, that the 
defender has done an unlawful act in ſuo, whereby he has thrown the 
water back upon the purſuer. As to the obſervation, that no man can uſe 
his property, emulouſly to the prejudice of his neighbour, it does not apply 
to the preſent caſe, as the purſuer is doing nothing in his property that 
can hurt or. prejudige his neighbour ; and, if it did, it would apply againſt 

*; the. defender, for it is he who is. plainly acting in that manner. Neither 
is the argument of any avail, that the channel of a river is common pro- 
perty, ſo that none can complain of an opus manufactum therein, tho the 
conſequence is to make the water regorge ; for the queſtion is not here 
of a navigable river, but of one that is not navigable, which is a part of 


defender then, by an opus manufactum in his own part of the channel, 


bour's property for his own conveniency, which no man is intitled to do. 
To conclude, before the defender's dam-dyke was built, there was a good 
foord in the. river, a little below. the purſuer's mill, which led to feveral 
market towns; but ſince that time, it is not paſſable in winter, and even 
in ſummer it is deep. 24h) By means of the defender's dam-dyke, the 
water is always three foot deeper at the foundation of the purſuer's dam- 
dyke than formerly; which makes it impracticable for him to repair any 
| breaches. therein, unleſs: when the defender is pleaſed to let out his ſluices, 
3dly, If the purſuer were to agree to the elevation of his wheel, he would 


with for the conveniency of his neighbour, even for a price. See J. 8. 


85 


— 
— a — — a . by © — 
Seen —ü—ñ——'ͤ— . 
- - — — - my . 
I * — — — RSS, — WE 
RY CT TED . 8 hy —-- - 


licet, quatenus nihil. in alienum immittat, which really imported no more 
than that one cannot uſe his neighbour's property; and for a man to 


making uſe of his own property, or from acting within it, whatever 


ſtones, or thraw my water upon another man's property, is, in other 


ſiuhjected to my uſe. And, on the other band, to ſay, that I cannot build 


-mayado a lawful. act in ſuo, without regard to the conſequential da- 


every man's private property, thro? whoſe, grounds it runs. When the 


makes the water regorge upon the rater, is truly uſing his neigk- 


thereby loſe a conſiderable force of water which he poſſeſſed formerly, 
and muſt be conſidered as his property, which he is not bound to part 


5. Si ſervit vindicet. J. 26. De damno infe@o, l. i. F 12, and I. 2. 
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W * ch 5 ha alt The e . that 
"the defender Tae lawfully, without confont of the Purſuer, build 

A dam- dyke" a-crofs the river of Irvine, fo % a t cauſe the water re- 

12880 Lage upon the way. gang of the 3 mill, and thereby pre- 

Juche or hurt the going of rhe mil-wheeÞ in the way it uſed to go for- 

1 merh ; and that the purſuer is not obligad to alter or ſuffer any al. 

 Teration io he made on the form of his mill, or change the poſition of 

\ his mill auheel. in order to avoid the prejudice that may be occaſioned. 

x ty the reſtagnation of of the water; and that the defender. has no ow 
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Dame «Se Sali ele of Sir ob Dobywpke, parſe, ag oft Sir 


1 iam oor ha defender. 


1 * executor Jas 10 e to Hu, not Pw that year he ane e; 450 
on ground in his natural "Polley 1 on, 9 * dag. ©: Nor lo corn, * 
thereon Mer l his death. | | 


AIR John ee ſeveral FRET in roc ef che e in 
one of which he diſponed to her the whole corns, cattle, horſe, nolt, 
, and all other moveables that fhopld happen to belong to him at the 
time of his death, which happened on the 24th May 1743, at which 
time, and for rad years preceeding, he had in his natural poſſeſſion a 


conſiderable farm, lying about his manfion-houſe of Cranſton. On the day 
dir John died, ſeveral ploughs were fer to work to till up part of this 


nals ; and the whole operation of tilling and ſowing it with barley, in 


- conſequence of orders from Sir Jahn, (as the purſuer alleged) was com- 
pleate! the third day thereafter. 


The pur ſuer, as executrix confirmed to her deceaſed huſband, upon her 


diſpoſi it ion to the moveables, brought a proceſs againff Sir Villiam, heir i 


to Sir John, to account for the faid crop of barley, which he cut down 
and reaped, a and likewiſe for the graſs crop, which he alfo took poſſeſſion 
of. 

In ſupport of this action, it was pled, That if the farm had been let 
to tenants, the purfuer, as cxecutrix to Sir John, would have been intitled 
to the half of the rents payable for the crop and year-1743, in reſpect of 
the defunct's ſurviving the term of Fhitfunday; becauſe, as Dirleton ſays, 
the lands are then fully laboured and ſown: That the law. was more 0 

IE 8 ' | : vourable 
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our able to the executors of a liferenter or fiar who died in the natural 
poſſeſſion, and gives them a greater intereſt, pro cura et cultura, than M hat 
they would have had by the mere civil poſſeſſion held by a defunct, by 
means of his tenants, and that it would not be agreeable to the ſpirit or 
equity of the law, that the purſuer ſhould be put in a worſe condition, 
in reſpect of theſe lands, than if they had been poſſeſſed by tenants. In o- 
ther caſes; the practice of-this Court has been very different, and gone ſo 
much farther on the other ſide, as to give the executors, even of a. life. 
reuter dying before. hiiſunday, the whole fruits of the ground in his or 
her natural: poſſeſſion: And it is ſupported on this ſolid ground, that as it 
is lawful for a liferenter or fiar to poſſeſs any part of his lands he thinks 
fit, it would-be harſh and abſurd to hold, that, upon his death, during the 
currency of a year, the ſucceeding fiar or heir may inſtantly enter to 
the poſſeſſion, and abruptly turn off all the goods or cattle which the 
defunct neceſſarily had as the ſtocking of that farm. To prevent this 
inconvenience, and to encourage the owners of the ground to occupy 
the ſame as farmers, the immemorial cuſtom has obtained, that this na- 
_ - rural occupancy may even ſerve to prorogate the right of the liferenter's 
- executors ſomewhat beyond the term of her natural life; that is, ſo as to WH 
3 intitle them to reap the whole fruits of the ground for that year in which | 141 
he died; and this, without paying any rent for the ſame, even for the We 
terms within that year, {ſubſequent to the death of the liferenter. Ir is ; 1 
likewiſe obſervable, that, by the practice of the Court, no diſtinction has = 
been made-betwixt the corn and the graſs- ground of which the total farm 5 
or poſſeſſion conſiſted; neither is there any juſt reaſon for making a di- 
ſtinction; for, as it would be a bad farm that had no graſs ſufficient at 
leaſt to maintain the labouring cattle, would it not be abſurd to maintain, WL 
that a liferenter or fiar, dying after #hitſunday, and ſuppoſing all the | nA 
corns, as uſual, fully ſown, the executors ſhould be intitled to reap and . 
bring in that crop of corn; and yet they ſhall be liable forthwith to caõr- i 
ry off. all the beaſts that were in the defunQy poſſeſſion, :as the neceſſary .'-. 
ſtocking of that farm; and that theſe muſt not be allowed to take a 
' , pluck of graſs after the proprietor's breath goes out: For, ſo far it will . 
go, the heir may drive them off the ground, and the relict or younger Wl 
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children muſt find paſture for them elſewhere? 

In the next place, with reſpect to the barley crop, it is true, that in 

out law books, ſtreſs has been laid upon the ſowing of the lands, in or- 

der to give the executors of the liferentrix a title to the crop, ſuppoling : 
her to die before Vhitſunday; ſo that the beginning of the operations 1 
of the ſpring, by tillage merely, ſhall not be ſufficient to give the liferenter 5 | 
-A title to that year's crop of the poſſeſſion, unleſs the cura et cultura has 

| gone ſo far as the ſowing of the land where there was to be any ſowing 
that ſeaſon; and therefare, on a liferenter's dying before V bitſunday, pro- 
vided it be aſter the ſowing, her executors take the whole crop. But 
from this it does not follow, that, if the liferenter ſurvive Whitſunday, 
tho he or ſhe die before actual ſowing, that the execuror-ſhall rake no- 
thing. The culture, ſo far compleated as the ſowing, is rewarded, as it 
were, with a. diſpenſation from the neceſſity of ſurviving the legal term. 
But if the liferenter -or proprietorgſhall actually ſurvive that term, there 
is no neceſſity for that circumſtance ;:for now, without actual ſowing, 
ir muſt be tiue quod annus cſt-ceptus, the year of the liferent is actually 
begun, for the half of the legal {4 is already elapſed, and the half o 
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the rents dos by. t the tenants wok 1 neceſſarily g0 to the executor; and 
| fo put them in a worſe caſe, by reaſon of natural poſſeſſion, would be high- 
ly incongruous. See 14th December 1621, eee A 25. 1671. 
Captain Guthrie, Stair, Tit. Liferent infeft. p. "$5 


Anſwered for the defender, That, when a ads dies his right die 
with him. In countries where' the rule obtains quod moriuus ſaſit viuum, 
the property devolves directly upon the heir; he is intitled directly to en- 
ter into poſſeſſion. With us more: ſolemnity 1 is required, viz, by precept 

and ſaſine. This compleats the real right in the heir, and that from the 
death of the anceſtor. 24 l), When an eſtate is taken by an heir or a pur- 
chaſer, every thing goes along with it which is pars ſoli. 30%, As this 
rule was found to be rigorous, when applied to particular caſes, ſo it has 
been ſoftened both in our practice, and in that of Eugland. A liferenter 
ought not to be diſcouraged from taking land into his own poſſeſſion; yet 
he runs this ſeen danger, that if he died when his corns were ready to be 
cut down, the ſame went to the proprietor. This has introduced the 
practice, that the repreſentatives of the liferenter ſhould have the benefit 
of the liferenter's indoſtry, ſo far as to be allowed to reap the corns grow- 
ing at the liferenter's death ; and which was afterwards extended by ana- 
logy, for the benefit of younger. children ho are but ſcantily provided by 
our law, to give them the corns growing at the predeceſſor's death, tho 
really and truly not moveable. 4h, This right, introduced in favours 
of the repreſentatives of a liferenter, and of the executors of a proprietar, 
which is plainly debording from the principles of law, has never been ex- 
tended further, either in our practice or in that of England, than to corns 
actually ſown and growing at the time of the liferenter's or proprietor's 
death. Nor could it well be extended furcher, if the rules of law are at 
all to be regarded; for, as the proprietar's right is at an end with his life, 
as well as chat of the liferenter, no mortal can be intiiled to throw ſeed 
into the ground, except in the right of, or by allowance of the preſent 
proprietor. After his right commences, ſeed thrown into the ground 
makes the crop as much his, as it were ſown twenty years after the pre- 
deceſſor's death. Laſtly, This exception has never been extended further, 
than to induſtrial fruits, which are-ſown and reaped annually. With re- 
gard to plants which remained longer in the ground than a year, neither 
the induſtry nor the expence are ſo great, as to preponderate, in our ima- 
gination, the rule of law, and indeed of common ſenſe, That whatever is 
fixed to the land, muſt go along with the land. 1 
Now, to apply theſe principles: There cannot be a doubt cs the bar- 
ley crop, which was not only ſown after Sir John's death, muſt belong to 
the defender, bur the ground actually laboured after his death in order 
to prepare it for ſeed. Neither i is there any evidence, but rather the con- 
trary, that the defunct intended this ground for barley; but ſuppoſing he 
had given ſuch orders, the rule is, morte mandantis perit mandatum and 
as the defender is now infeft in the eſtate, his infeftment muſt be drawn 
back to the time of his father's death, to * him all "_ Vegi he could 
/ have, had he been then inveſted, + 
In the next place, with reſpect to the 2 crop: The Sis thing that 
can admit of a doubt is, the few acres ſown with rye-graſs and clover the 
year before Sir John's death, and whereof, it muſt be acknowledged, che 
firſt crop was reaped after Sir John's death. And as to this it muſt be 
F obſerved, That the giving of | growing « corns to the rern, is introduced 
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by practice againſt principles; but this practice has never gone beyond 


growing corns, neither is there any reaſon from analogy for extending 
it to ſown graſs: For the rule is, that nothing growing upon the land 


goes to the executor, but what is produced annually by labour and cul- 1 
tivation; and were we to paſs over theſe bounds, there would be no rea- Þ 
ſon to confine the executor's claim to biennial or triennial plants. As to 1 
the obſervation made for the purſuer, That the ought not to be put in a 1 
worſe ſituation, than if the lands had been ſer to tenants; it was anſwer- ö 
ed, That there was no manner of analogy betwixt that and the preſent 1. 
caſe. The executor ſometimes gains, and ſometimes loſes by the de- {0 
funct's having land in his natural poſſeſſion. If it be a graſs-farm, and | 
moſtly in hay, the-executor. will draw little; but if it is wholly a corn- | 
farm, and the corn all ſown by the defunct, the executor will have the 1 
whole benefit, and be intitled to much more than the half year's rent. i 
And as to the argument, that the-executors of a fiar or liferenter ſhould 5 
be allowed to continue the defunQ's poſſeſſion till the common term of 1 
removing, that they may have an opportunity in the interim of diſpoſing "| 
of the ſtocking 3 it was anſwered, That this' was pleading in the face of | 
| the common law and practice, as it was the heir's right, and not the exe- , lil 
cutor's, to continue the predeceſſor's poſſeſſion. It is true, that the tenants 1 
of liferenters, by the 26th act, parl. 1491, are protected in their poſſeſ- 1 
gon till the next term of Whitſunday, they paying their rents to the fiar: | bf | 
But this privilege has never been extended, either by the law or practice, 119 
to the liſerenter's taking up the natural poſſeſſion ; which is clear from 1 
many authorities. See lib. 8. De annuis legatis. Lib. 25. Prin. de uſurit. N 
HBacon's Abridgment, p. 421. Craig, Dieg. 8. H 38. Lib. 2. Dieg. 9. 13. 1 
Sir Thomas Hope's Major Practics, Joce Liferenter. Stair, Title Tacks, p. 1 
The Lords found the defender, Sir William Dalrymple, Heir in the e- 4 | 
ſtate, had right to the whole graſs and hay the year libelled, it not be- . 
ing alledged, that any graſi-ſeeds were ſown upon the ground that > 
year; and that the purſuer had not any right to the ſaid graſs or hay, i'4i 

or any part thereof And found, That the purſuer had not right ro =_ 

any part of the barley crop ſown by her, the purſuer, upon the lands „ 

.after Sir John Dalrymple*s deceaſe but that the defender is liable f 

to make payment to the purſuer of the expence of the labour, and of the 1 

ſeed ſown on the grounds after her husband's death, and that the de- 1 

fender has right to the ſaid barley crop, with the burden of the ſaid L 
| expence of feed and labour. i 2 Li 
No CCLXVII. 80 I0)9th June 1744. Jt 
Competition, John Campbell with the other creditors of Sir James Camp- 1 
e | bell of Auchinbrecł. . — 


} 


An execution of inhibiti on need not expreſs, that it was executed at the head- 
3 burgh of the juriſdiction where the debitor reſ1ded. 


HE ſaid John Campbell, being creditor to Sir James, inhibited him, 
rand, in a ranking of his creditors, craved to be preferred to the debts 
contracted poſterior to the date of his inhibition. Objected for theſe cre. 
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ditors, That the execution of the inhibition at the market croſs of Inver- 
ary againſt the lieges, did not bear or expreſs that Sir Jamess reſidence 
was within the ſhire of Argyle, but only that his whole eſtate lay there; 
and tho? it be true, that his reſidence is at his manſion-houſe of Lochgair, 
upon that eſtate, yet as this was not expreſſed in the execution, the ſame 
was null and void, and the inhibition of no uſe to the creditor. 
Anſwered, That there is no law or ſtatute that preſcribes the preciſe 
form of. executing} inhibitions, but only for the regiſtration. thereof for 
the more certain notice and publication to all the lieges; and tho' the 
form of execution at the market: croſs be ſtill neceſlary. to be. obſerved . it c 
s che regiſſ ration which in reality makes the certain publication, by which 
every perſon may know the condition of the party inhibited; and, in this 
execution itſelf, every thing is done which the law or cuſtom requires, 
namely, that the inhibition is executed againſt the lieges at the market- 
ccroſs of the head-hurgh where the inhibited perſon dwells, The obvious 
reaſon and uſe of which place of execution is, that it is preſumeable, a 
mars ordinary and moſt frequent dealings or- commerce will. be with per- 
ſions living in his neighbourhood, within the, fame ſhire or juriſdiction 
where he himſelf reſides; and that ſtrangers dealing with him, will na- 
turally make fuch enquiry at one or other of the debitor's neighbours; the 
nneceſſity of which is in a great meaſure ſuperſeded by regiſtration: But 
yet, as to the form of ſuch executions, if the lieges in reality be inhibited 
at the market-croſs of the ſhire where the debitor lives, where the pro- 
-hibition is addreſſed to perſons who are ſuppoſed to. know the debitor, or 
that they: moſt readily may come-to have dealings. with him, it is unne- 
ceſſary to tell thoſe: people, that the debitor lives in the ſame ſhire or 
diſtrict with themſel ves; for, if it be true that be lives there, which is 
notour in this caſe, the lieges are duly certiſied not to have any dealings 
ö with him; and if in- fact the debitor does not live there, the party is not 
Y _ . duly. inhibited. In a word, if the inhibition is publiſned at the market- 
cross where. the debitor reſides, there is no. neceſſity that the execution 
ſhould expreſs it. And as there is no la preſcribing the form of the ex- 
ecution, the thing it ſelf is ſettled by cuſtom, that the place at which the 
lieges ought to be inhibited to coniract with the debitor, is the market- 
croſs of the head-burgh of rhe ſhire where the debitor reſides. See 8th 
July 171 3, Baillie. + 5th January, 1706, Loch. 14th February 1710, 
Replied, That legal diligences, which muſt be executed conform to 
certain formalities, and at certain places, determined either. by ſtatute or 
practice, cannot be available, unleſs the execution expreſs. that the meſ- 
ſenger has done and fulfilled all that the law. enjoins, and that the for- 
-malities requiſite were obſerved and done at the appointed places; and 
if any thing is omitted to be expreſſed in the execution, it cannot be ſup- 
plied by a proof by wit neſſes, or what the inhibiter calls notoriety, which 
is no evidence of a fact in a court; for, if ſuch executions, and particu- 
larly of inhibitions, could be ſupplied, in ſo far as they are deſective, by 
oral evidence, no body could be ſure of their property. It is not enough to 
execute inhibitions; they muſt likewiſe be regiſtrate for publication to the 
lieges ;; ſince it is only from that they can know. with whom in 7uto to 
contract, ſince they can only be put in mala ide from what appears in the 
regiſter. Now, it is obvious, that, upon inſpecting this execution in the 
record, for any thing that appeared from it, the execution was null; for, 
althoꝰ a perſonal creditor might have known ſo much of his debitor, as to 
have heard that he had an eſtate in Argyleſbire, and might have on 
„ 5 „„ 
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follow, that he muſt have known that Sir James's dwelling-houſe was in 


Argyleſtire, or that his reſidence for the time was there; or that this his 


reſidence did not ly within ſome regality, or other particular juriſdiction. 
This execution on record certified the creditor of none of theſe things; 
and if he is now only to be informed by evidence brought of the fact, 


then, to be ſure, there can be no reliance on the faith of the record, ſince 


parties may be endangered by a proof by witneſſes. And if the rule hold, 
That executions muſt-ſtand or fall upon their own footing, without the 


aid of any foreign ſupport, it will import nothing tho” ſome creditors 


might have known that Sir James really reſided in that county, at the 
time of this execution; becauſe ſuch creditors, tho* they knew the fact, 
yet knew alſo, that the execution was null, as not expreſſing what the law 
requires. And whatever may be the caſe in ordinary executions of ſum- 
monſes. executions of diligences, which the law has appointed to be regi- 
ſtrate for publication, muſt fully expreſs all that the law requires to be 
done. And with reſpect to the notoriety, it imports nothing whether it 
was known to all the creditors, or not, ſince notoriety cannot be under- 
ſtood to extend further than the vicinity; and perſonal creditors lending 


their money, cannot. be ſuppoſed to have enquired where their debitor 


dwelt. 
Ts Lords repelled the objeftion to the inhibition. 


— ne June 26. 1744. 


James Douglarof Hillfide purſuer, againſt Archibald Inglis of Auchindinnie, 


and Jabn Rigby Inglis, an infant, defenders. 


4. Miner, an tenetur placitare, c? 2. Ts the brocard a good defence againſt 
a declarator of non entry, when it does not appear from the minor's prede- 
ceſſor*s rights, ahat the pur ſuer is ſuperior? 3. Is the brocard, in ſuch a caſe 

4 good defence againſt redemprion? Tot 1 


INNO 1621, John Symington of that ilk, wadſet the lands of Over-pol- 
EE. muckſhead to John Symington. 15 e 
In the year 1696, John Inglis writer to the ſignet, adjudged theſe lands 
from John Symington's repreſentatives, whereby he carried right to the 
wadſet, and got into poſſeſſion. And in the 1714, John Inglis diſponed the 


fame to his ſecond ſon Patric Inglis, to be holden either of himſelf or 
his lawful ſuperiors; and, to that effect, the diſpoſition contained both a 


procuratory and precept. Patrick Inglis, being about to go to the Weſt- 
Indies, borrowed L. 550 Sterling from his brother Archibald Inglis; and, 


for his ſecurity, gave him an heretable bond on the wadſet lands; and to 


validate this heretable bond, Patrick Inglis was infeft upon the precept 
contained in his father's diſpoſition. i 

The purſuer, as in the right of ſuperiority of theſe lands, brought a re- 
duction and improbation againſt Mr Archibald Inglis, and againſt the re- 
preſentatives of Patrick his brother, of all rights in their perſons affecting 
the ſaid lands; and the ſummons further contained a declarator of non- 
entry, redemption, compt, reckoning, and payment. 


+ „% 


chat Iuverary was the head · burgh of that county; it does not therefore 
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The firſt i pleaded: G2 the Goin of Patrick Ig 


5 n g died infeſr, and in poſſeſſion of the lands in nerds 5 y 
the defender; his heir; being minorj non renetur placitare, &. 


Anſwered for the porſuer, That While Patrick lived, ichrbihono#ichs: 


death, he inverted the poſſeſſion, and took up the ſame upon the title of 


his aſſi ignation in the heretable bond; ſo that the apparent heir of Pa- 
trick is not in poſſeſſon, directly or ĩindirectly- 

cannot have the benefit of this privilege, as it was only introduced in fa - 

vours of minors, that they be not put out of their father's heritage, 
whereof he died in poſſeſſion; and in this caſe, t he eſtates affected with 
as 

to plead this privilege. Beſides, he has not taken up his fat her's heritage, 


The fac ſo ſtanding, he 


ebt nne the value, ſo that the minor can have no intereſt 


nor repreſents him as aqbarent heir. Tolluſtrate this: Let us ſuppoſe, 
hat a man dies bankrupt after his creditors have adjudged his eſtate for 


debts exceeding the value; ſurely the creditors / would not be allowed to 
borrow the name of an inſant heir, to protect themſel ves againſt a pre- 


ferable right, and keep themſelves in poſſeſſion, when the ãnfant cannot, 
in all human probability, have any intereſt in the queſtion. Now, this is 


preciſely the preſent caſe ; for the debt due to Archibald does exhauſt this 
value of the heredi. as paterna; and it is obvious, that the pupil, Who has 


no other intereſt in the queſtion, is no other than a borrowed name to 


protect Archibald in his poſſeſſion. See S ain. 
Replied for the minor, It appeared from his fatber 8 infeſtment prode- 


ced, that he died infeft in the property of the ſaid lands; ſo alſo he was 
truly in poſſeſſion at his death, the rents being uplifted by his brother Ar. 
chibald, in virtue of a factory from him, which was all the poſſeſſion 


that, poſſibly could be had of lands by a gentleman who reſided in a fo- 
reign country: And ſuppoſing the fact true, that Archibald has uplifted 
the rents ſince his brother's death, in conſequence of his heretable bond, 
ſtill ſuch poſſeſſion is as much the infant's, as it was his father's before his 
deceaſe, When a creditor poſleſſes in virtue of à right in ſecurity, upon 


which he is accauntable to the debitor, the creditar uplifts towards ex- 
| tinQion of the debt, which is truly the poſſeſſion ofthe debitor, or his heir, 


who muſt in either caſe pay the debt: It is likewiſe entirely groundleſs 
to ſay, the ſueceſſion in this caſe was oberata, ſo as his heir can never 
find it his intereſt to take it up, ſeeing. Patrick left ſeveral funds in Ja- 
maica, as is properly. vouched in proceſs; ſo that to compare this caſe to 
the ſucceſſion of a defunct who dies bankrupt, and whoſe eſtate is carri- 
ed off by adjudications for ſums above the value, is plainly unjuſt. Here 
there is no bankruptcy, no diligence led againſt the lands which can car- 
ry them off ſrom the heir, only a right In ſecurity, which muſt at all 
times be redeemable by him, aud which he muſt redeem, were it above 


the value of the lands, before he can tuch his fathei's other effects. In 
a word, the ꝓrafit and loſs of the rents here is entirely the minor's; and 
it cannot poſſibly make any difference, with reſpect to his nates; and 


ther they are uplifted by himſelf or his creditor. - +, 


In the ſecond place, the purſuer.ipfiſted, in the Be of his faromons, 


with regard to the non entry, and pleaded that the brocard, minor non le- 
uctur, &c. could not be a good defence againſt that claim, in ſo far as 
he did not ſeek to cut down the deſendei's right, but to make a demand, 
which all ſeudal Property is ſubjec to where the fee is empty and 1 
vaſla 


e of a factory from him; but, after his 
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vaſſal not entered. This muſt ſurely hade been the caſe, were this pro- 
8 directly againſt the minor us heir to the purſuer's.: vaſlal. 
But this is not the caſe: Patrick Inglis died infeft in the lands holdiug of his 
father John Iuglis; ſo that Patric not being the purſuer's vaſſal, he nei - 
ther does nor can bring a proceſs of non. entry againſt Patrichs heir. His 
proceſs of nom entry is brought againſt. Archibald luglis, heir apparent to 
his father John Inglis; which John would have been the purſuer's vaſſal, 
had he thought proper to enter upon his adjudication above ſet forth. 
Archibald can have no defence againſt it in his own right, and he cannot 
be allowed to aſſume the name of the ſub-vaſſal and minor, to defend him- 


ſelf againſt this proceſs. When a proceſs of non · entry is brought againſt 


the vaſſal, ſuch a defence, hitherto, it is thought, has not been ſuſtained, 
that the proceſs cannot go on, becauſe t he ſub-vaſſab is minor, and his 


intereſt may be hurt er conſequent iam. 


z3tio, Suppoſing the minor ſhould not be bound to produce in the re- 
duction and improbation, nor be obliged to debate upon his fathei's rights 


to the lands in queſtion, yet the purſuer-is certainly intitled to tedeem 
the lands, as it cleaily appears from the progreſs produced, that the defen- 
er's right to the lands can be no other than a wadſet ; for this is trul 


not inſiſting to reduce or annul the defender's right, but inſiſting in an 


action which is quite conſiſtent with it. The brocard will not defend a- 


gainſt a reduction oh non ſolutum canonem, nor againſt a proceſs of recog- 


nition; and as little ought it to defend againſt a declarator of redem p- 
tion. | . „ | 1 75 | 
Anſwered to the purſuer's claim of non-entry, That the privilege mi- 


nor non tenetur, does not bar actions which ariſe from the nature of the 
minor's right. If he found upon his father's infeftment, he muſt take it 

with its qualities; and therefore, if that inteftment, or its warrant, had 
acknowledged the purſuer as ſuperior. of the lands, the minor could not 
object to any proceſs, brought at his inſtance, for the caſualties of his ſu- 


periority, becauſe his tight, ex facie, was burdened with it, and he can- 


not plead againſt the nature of his own right. But ſurcly there is no pre- 


tence from thence to argue, that when his father's infeftment bears John 
Inglis to be his ſuperior, it is competent to any third party, who derives 
no right from this ſuperior who granted the infeftment, to bring a pro- 
eck, ſetting forth, that, above 1.20 years ago, one Symington was ſuperi- 
or, and that he the purſuer derives right from this Symington, and there- 


fore the minor muſt take his charters.from him, or elſe the lands muſt be 


found in non- entry. If this were to be allowed, it would be eaſy to evict 


from minors the property of their father's eſtate, as well as the ſuperiori- 


ty. And as for the argument, that this declarator of non-entry is againſt 


Archibald Inglis, as apparent heir of John Tnglis, and that it can be no ob- 
jection to it, that the minor ſub- vaſſal's right may be hurt per conſequen- 


tiam; it was anſwered, That a declarator of non- entry could not take. 


place againſt any per ſon who does not appear to be heir of the purſuer's 
vaſſal, and that there was no documents produced to ſhow that ever 
John Inglis was the purſuer's vaſſal ; but ſuppoſing it had been ſo, and 
that Archibald were to be conſidered as the apparent heir of the purſuer's 


vaſſal, ſtill the conſequential intereſt of the minor, tis believed, would bar 


2 decreet of non · eutry; the effect of which muſt be, to turn him out of poſ- 
ſeſſion; and ſo it has been determined. See November 25. 1624, Hamil- 


- 
- 


ron... June 23. 1625, Pringle, 
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As to the third ** wits I 1 che parſug: would be allowed to in- 

G1 in his declarator of redemption: it was anſwered, That where the mi- 
nor's father's right bears to be under reverſion; there, no doubt; it is rye 
what the purſuer pleads; that a declarator of redemption is not inconſiſt · 
ent with the nature of the right, but may be proſecuted during the mi- 
nority, as much as a declarator ah non ſolutum aanonem, or a recognition 
Where his father's right pr UCEC pf appears to be ſubject to ſuch caſualties; | 

bur whees: d. minor's right appears to be abſolute and irredeemable, as in 

1 aſc, chere a declarator of redemption is by no means conſiſtent 
wiaht the i nature of his night z and conſequently, the minor is protected a- 
gainſt it during his minority. It may be true, that theſe lands were 
granted: fix-ſcore years ago under reverſion ; and at the ſame time it is 
very poſſible, that the right of reverſion may have been diſcharged or 
extinguiſhed many different ways, which the minor cannot account for. 
umes him ignorant af paſt tranſactions, and unable to reco- 


t —— to be derne e x — * 


1. Lord Cat he ciain A the rodulicn, 5 


tenetur placitare; ard found, That it is no fuſficient defence againſt 
| declarator of non: entry; and remitted to the Lord Ordinary to enquire 
into the purſuet's zitle to the ſuperiority of the an ORF whether 
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7. Ocker e deal by an heir of entail, in whoſe 2 ine the i irritant and re- 
 Jolutive. clauſes were not verbatim repeated, will affe the eftate. 2. Diſ- - 
| Ponee not liable to pay the debts of the diſponer, further than the value of 
the or 21 ye apes; obo he omir to confirm and inventar rhe 9 585 ' 


NINO 1710, Sir e Abe execute an entail of his 1 of 
Meigund, &c. in favours of himſelf in liferent, and to Sir Alexander 
Murray jſt deceaſed, his ſon, and the heirs male of his body in fee, Oc. 
And by a deed, of the ſame date, relating to the entail, failing heirs of his 
own Vos, he ſubſtitute Mr Hugh Murray (then Datrymple) his brother 
uterine, and the heirs of his $65, Gr. The diſpoſition contained ſtrict 
prohibirive, irritant, and reſolutive clauſes; and, in particular, it provided, 
that it thould not be in the power of Sir Meter the firſt inſtitute, nor 
any others of the heirs of entall, to alienate or contract debt; declaring 
all ſuch deeds to be void and null; and, in the end thereof, there was a 
precept for infefting Sir Alexander, « with and under the expreſs proviſi- 
«© ons, declarations, burdens, reſervations, faculties, reſtrictions, Oc. a- 
« boye ſpecified, and no otherwiſe.” A few days thereafter, ſaſine was 
taken thereon, without repeating the prohidjvory and irritant clauſes ver- 
 batim in the inſtrument of ſaſine; but it recited the diſpoſition, and that 
ſaſine was granted under the expreſs conditions, proviſions, declara- 


tions, burdens, Orc. mentioned in the ſoreſaid bond and right of tail- 
a SE | e, 


— 
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18 und which ure held 86 repeated erbt, cauſa. Anno 197 3, the il 
maker of the entail died, whereupon his ſon Sir Alexander entered to the | i | 
poſſeſſion of the eſtate, i in virtue of the Heere en was duely recorded PO 1 
*. the year 1724. | ll 
Sir Alexander berg got off 4 he cracken ſeveral debts, Fi 
poſterior to the regiſtration: And, in the 1736, having 'no hopes of | NM 0 
iſſue of his on body, he execute a diſpoſition in favours of Mr Hugh _ _ | 
"Murray, of all his ſubjects heretable and moveable, which ſhould W 
belong to him at his death, other than [thoſe which ſhould re ate to 1 
c : the entailed eſtate, burdened with the diſponer”s a_des,” — 
Soon after the date of this diſpoſition, Sir Alexander died, bee en Os i 
Mr Hugh Murray compleated his titles to the eſtate, by erving himſelf heir Ul 
of tailzie, under the ſeveral prohibitory, i irritant, and reſolutive clanſes i in qi 
the original entail; and, in conſequence of the diſpoſition laſt mentioned, 
| he intromitred with the whole of Sir Alexander Murray's effects, without 
confirmation, or making up any inventary, from which the extent of 
theſe effects could be made appear. He likewiſe paid ſeveral of his per- 
foal debts, to ſome of which .he took diſcharges, and. to others aſſig 9 
nations. Mr Murray having died likewiſe, his creditors confirmed ſome 
of rhoſe debts contracted by Sir Alexander, and paid by Mr Murray; 
and brought an action againſt the defender, his daughter, heir of en- 
tail, to have it found and declared, . rhat the erg er is affectable for 
payment of thoſe debts. 

The defences were, 1490, That the ute was not at all affsable for 
the late Sir Alexander Murray's debts, the right in him being of a qua- 
| lified nature, which no creditor of his could carry, otherwiſe than with _ Wi 

the burden of the quality with which it was originally affected. . _- 

24do, Suppoſing Sir Alexander's debts were-chargeable on the tailzied 5 1 
. eſtate, by Mr Hugh Murray's accepting the foreſaid general diſpoſition, 7 

and U with the effects without | INFenrary, | the whole bt 7: _ 
Sir Alexander became thereby extinct. 185 | J 
Anſwered for the purſuers, to the firſt defence, That Sir ee _ 
Murr ay had neglected to engroſs verbatim in his ſaſine the prohibitory, 
.Arritanr, and reſolutive clauſes in the taikie, contenting himſelf with a 
| general reference thereto, which was contrary to the expreſs directions | 4] 
. 44 of the ſtatute 1685; which provides, That only ſuch tailzies ſhall be — 
allowed, in. which the irritant and reſolutive clauſes are inſert in the 
* procuratories of reſignation, charters, precepts, and inſtruments of 
% ſaline. And that if: the ſaid proviſions ſhall not be repeated in the 


rights and conveyances, whereby any of the heirs of tailzie ſhall bruik 11 
e and. enjoy the tailzied eſtate, the ſaid omiſſion ſhall import a contra- os *i 
% vention of the irritant and reſolutive clauſes, againſt the perſon and X 1 
« his heirs, who ſhall omit to inſert the ſame; whereby the ſaid eſtate 8 1 
% ſhall #þſo facto fall and accreſce to the next hetr of tailzie, but ſhall not 441 
. « militate againſt creditors, and other ſingular ſucceſſors, G _ | bf 
In terms of which clauſe, it is abſolutely requiſite to the very being 1 


r 


and original conſtitution of any entail, har: ſuch clauſes be inſerted in _ 

all and each of the procuratories of reſignation, charters, - precepts, and _ | | 
inſtruments of ſaſine. That the intention of the law was manifeſtly to 
give force only to ſuch entails, wherein the ſtatute was ſtrictly obſerved, 
and to ſecure the intereſt of creditors againſt all railzies which were not 4 


conſtiruted i in the preciſe form and manner therein preſcribed; and the 
8 5 
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proviſo i in Gd does enn relate to the ROT conſtitution of the 
_ entail, whether in the perſon of the diſponer, if reſignation is made in 
his favours, or in the perſon of the diſponee, or heir inſtitute. F urther, 
if the former practice of extending the precepts on a paper a- part were 
ſtill practiſed, it would have been a good objection againſt Sir Alexan- 
ders precept, that it did not contain the ſaid clauſes verbatim, in terms. 
of the above act: But the purſuers have no occaſion 10 argue the point 
ſo high; becauſe, in every view, it muſt be apparent, that at any rate 
-theſe.clauſes behoved to be repeated, not only in the title-deed, but al. 
ſo in the inſtrument of ſaſine; which not having been obſerved by Sir 
Alexander Murray, this entail cannot be allowed. to the. prejudice of cre- 
ditors, whatever effect it might have had towards forfeiting Sir Mexan- 
dier's right to the eſtate, had that been quarrelled. And it is impoſſible 
to plead with any colour of argument, that, a general reference in the 
inſtrument of ſaſine to the irritant clauſes, as contained in a ſeparate 
deed, is the inſerting, of theſe elauſes in the ſaſine itſelf; becauſe, the 
queſtion at, preſent is not, What:che legiſlature ought to have deemed a 
ſiufficient interpellation to creditors contracting with the perſon who 
ſtood ſo infeft, in which there may be various opinions? but ; ſingly, 
What is the direction of the ſtatute in this particular? And as the law 
has in terminis required, that theſe clauſes ſhould: be inſerted, not only 
in the charter and procuratory of reſignation, but alſo in the inſtru- 
ment of ſaſine; unleſs the defender can lay, that theſe. were ſo inſerted, 
2 ſhe can ſay nothing to the purpoſe. | 
Io the ſecond defence it. was anſwered, That the general diſpoftion 
by Sir Alexander to Mr Hugh Murray, and bis acceptance thereof, could 
ot poſſibly infer a adn paſſive title: He was not- made thereby 
perfoually liable for all Sir Alexander's debts, tho? the right itſelf was bur- 
dened. therewith. . No doubt Mr Murray was bound to apply. the pro- 
ceeds thereof, rowards - payment pro tanto of Sir Alexander's debts ; 
and in this caſe, the creditors are able to ſhow that he actually paid 
much more of Sir. Alexander's debts. than he received.;. and in fo far Mr 
Murray became a. proper . creditor to Sir Alexander; and in that view, 
no doubt, took conveyances and aſſignations from moſt of the-creditors, 
inſtead of diſcharges ; and it is likewiſe upon the ſuppoſition the fact is 
ſo, that the purſuers, as creditors to Mr Murray, have brought this action 
of recourſe againſt the tailzied. eſtate. See 28th July, Viſcount Gar- 
nock. 
Replied for-the defender, T hat cho the act 168 F required the feral 
| proviſions ſhould be repeated in the inveſtiture of every heir who bruiks 
in virtue of au entail, yet it was neither neceſſary, by the words of the 
act, nor agreeable to che practice which has followed upon it, to inſert 
verbatim the ſeveral proviſions in every part of each inveſtiture. If theſe 
clauſes are once inſert verbatim in one part of the inveſtiture, tis ſuffi- 
cient if the other parts of the inveſtiture contain a reference in general 
to the conditions and irritancies, fully recited. in the preceeding part. 
Thus, if they are verbatim engroſſed in the procuratory of reſignation, 
it is ſufficient , if in the charter, precept, or inſtrument of ſaſine, they 
are brought in by way of general reference: And when they are inſert 
in that manner, it is certainly no ſtretch to ſay, that they are inſert in 
the charter, precept;” or inſtrument, altho? poſſibly they are not fully 
recited. And that this is the true ſenſe and meaning - of the act, 00 e- 
| « Vident 


c 455 4 


vident from the laſt clauſe chomeE which provides, 40 That the omiſ: RD 
*« fion to inſert theſe clauſes, ſhall import a contravention againſt the | 10 
„ heir, Oc.“ If the act were to be underſtood in the ſenſe of the cre. 5 | i [ 
ditors purſuers, the conſequence would be, at one blow to ſtrike off the £2 "| 
greateſt part of the tailzies in Scotland, ſince its well known that the © {04 
_ uſual: practice is to engroſs, them ad longum in the diſpoſitive clauſe, | "Ii i 
and to inſert them in the procuratory and precept, only by a general | Wl 
reference. Audit is obſervable, that if, by the words of the act, it is | 
| abſolutely neceſſary. that the clauſes ſhould be inſert verbatim in the in- 
*{trament-of ſafive, by the ſame words it is equally neceſſary, that they 
55 thould likewiſe be inſert verbatim in the procuratory and „ 8 1 1 
Replied to the anſwer to the ſecond defence, That the diſpoſition by 1 
Sir Alexander to Mr Murray, was burdened with the granter's debts, con- | | 
ſequentiy Mr Murray's acceptance thereof-muſt ſubject him thereto. The 
acceptance of a diſpoſition, with the burden of 55 granter's debts, is a. 
*known common paſſive title; and has the ſame effect as if the accepter 
were heir ſerved to him. The only expedient that the receiver of ſuch 
a diſpoſition has to relieve himſelf of the univerſal paſſive title, and to 
: fue his being only liable to the extent of the ſubjects conveyed, intro- 
itted with by him, is to confirm himſelf executor creditor, upon the 
Warrandice of the diſpoſition expreſt or implied. Such management 
exeems the diſponee from all ſuſpicion of fraud, and affords to the cre- 
ditors of the defunct an eaſy charge againſt him, to operate their pay- 
ment to the extent of his intromiſfions ; but where he omits to con- 
firm, and inventary. the ſubjects intromitted with by him, he is under- 
ſtood to take his hazard of the effects anſwering the debts ; ſo that if he 
ſhould not make good ſo much of the effects as would anſwer the debt, 
he muſt, i notwithſtanding, ſatisfy the whole. And it is moſt Juſt it 
ſhould be ſo, ſince he did not follow the legal and ordinary precaution, 
by confirming the ſubjects, and thereby ſave, himſelf from being further 
liable than to the extent, and furniſh the creditors with a rule of charge 
-againſt him, on the inventaries of the ſame. Now, in the preſent caſe, 
Mir Murray, without confirming, or inventaring the effects, intermeddled 
with the ſame per aver ſionem, conſequently he became univerſally liable 
to the creditors of Sir Alexander Murray; and the debts paid by him, 
in conſequence of his being ſo liable, became for ever extinct. See the 4 
act 1 2. Parl. 1617, touching the long preſcription, and the caſe of the — 
Lady Little Ceſenoct 1718; 2d 4 5 8 1728, Lord Strathmaver. 1 $ 
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The Lords found, That Sir Aan Murray not having repeated li 
the irritant, prohibitory, and reſolutive clauſes of the entail in the "i 
ſa 10 ne, upon which he bruiked the eſtate, otherwiſe than by a gene- 
ral reference, the debts contracted by him may be charged upon the 
entailed eftate. And further found, Thar Mr Hugh Murray, by 
the conception of the ' diſpoſition founded on, granted to him by Sir 
Alexander Murray, of his effe&s, was no! obliged to pay the debts " ] 

. the granter, vey ond the vu of the Jets diſponed. Lf 
Ne. ccLXxX. 
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Daniel Me Donald 17 Superviſor of Exciſe i in | Charge 
contra Robert Hutcheſon Merchant there, „ Sulpender. : 


Upon whoſe rick the bazard of « a ſued laue ofter the ſale. 0 


Qs the nh June 1743. "ha charger expaſed a quantity of "TRAD to 
fale, which was. purchaſed by the ſuſpender, as the higheſt offerer 


at J roup, who immediately gave his bill for the price. Next .day 
when he demauded delivery, the charger told. him, that the cuſtom- 


; * 


_ «Tits, which was lodged there, carried off; and that after the ſale, he did 
not conſider himſelf as anſwerable therefor. Hutcheſon,. being charged for 
payment of the bill, ſuſpended, and. pled, that as the fame was granted 
for the price of the ſpirits which was not delivered to him, it would be 
againſt the principles of equity to make him liable fer the price, when 
the thing ſold kad periſhed by no fault of his, or any delay on his part 


in demanding delivery; for as it was paſt cuſtom-houſe hours, on the 


evening of the yth June, when the ſale was, he could not have got out 

the ſpirits that night. That whoever brings his action on a mutual con- 
tract, muſt lay it on this, that he has fulfilled his part; and as a con- 
tract of ſale is a mutual contract, and a, contract bona Hide, there is no- 
thing in the law of Scotland to difference it from the general rule of equi- 
ty, which is received in all mutual contracts. When the ſeller ſues; for 
the price, he oughtꝭ to ſhow that the ſubject ſold is delivered; and if it 
cannot be delivered, the obligation for payment of the price is diſſolved. 

Af indeed the ſubject ſold periſhes, wit hout the fault of either. party, which 
ſometimes may be the caſe, then each ſhould bear his own. loſs; the ſel- 


ler has no action for the price, and the buyer poſſibly may have none for 


damages. It is true, the Doctors of the civil law have. pretty generally 
laid it down for a rule, That, by the ſale, the riſk of the ſubject ſold is 


transferred from the ſeller to the buyer; and that if it.periſhes before de- 


livery, it periſhes to the buyer, tho? at. the ſame time ſome of the great- 

_ eſt authorities are of a contrary-opinion ; in particular, Cujacius ad J. 33. 
in locat. But whatever be the civil law in this matter, it: is believed, it 
was never received to be the law of this country, that, by the ſale alone, 


the riſk is transferred from the {Eller to the buyer, as is ned by Lord 


Stair, lib. 1. tit. 14. $7- 
2a, Suppoſe the general rule Good ſo, yet as the time of ſale was 
after the cuſtom-houſe hours, when the ſeller could not have made tra- 
dition till the next day, the 1 interveening riſk in this caſe ought not to 
ly on the buyer. 
Anſwered for the charger, That che riſk of the thing, fold lay upon 
the buyer, after the ſale was compleated and the price paid; or, which is 
the ſame thing, a bill granted therefor. Neither was there any ground 
in equity, upon which the ſuſpender could be relieved in this caſe, as the 
ſpirits were ready inſtantly to be delivered upon the ſale; and were it ne- 
ceſſary, the charger could prove, that the ſuſpender could have got the 


ſpirits out of the cuſtom-houſe, and a permit with ther, the moment af- 
Aer 


232 


ly 


: houſe of Montroſe had been broken open the night before, and the ſpi- 
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rits for another (as he gave out) who was not in 


ontroſe at the time. 
In the next place, In the courſe of this 


ſequence whereof, he deponed, that it was granted for the ſaids ſpirits, 


and that he had no further riſk of them, than the hour he received Hut- 
cheſon's bill; and that he told the ſuſpender, immediately after the ſale, 


he would have no further trouble of them; and that next day when he 


demanded payment of the bill from the ſuſpender, he ſaid he lg pay 


it in a little time. From all which it is plain, the bargain was CO 


F ee V. Fe to be freed: whe eurer of the price. We 
. be Lords fund the eters x orderly proceeded. 


cx. July 7 -F 744 


: Chriſtian By Purkaer, contra Mr Thomas Rig of Morton, 5 


Wa S 8 


ah execution is defied as null, can it Be ſapplied * alen anather 


"fir the Roger 15 called, ted ont, and defences returned? 2 


N H E poder bielüg brought 8 ohobe „Mint the Aefender, hc 

- ſammons was called in the Outer-houſe, the.gth June 1743, and 
given out on the 12th, with an execution ſubſcribed by a meſfenger, 
bur not by any witneſſes ; and upon the 2oth, was returned with defen- 


ces, wrote upon the back of the execution, objecting the nullity thereof, 
as wanting witneſſes, in terms of the act 1686, which declares ſuch ex- 
_ ecutions void and null, and are not ſupplyable ex po? facto, by the act 


1681. This proceſs was inrolled the 3oth June, upon the ſaid return; 


and being called before the Ordinary, and the fame defence inſiſted on, 
the purſuer produced a new execution, ſigned both by a meſſenger, and 
witneſſes, with an inſtrument of proteſt, four days after the return, of- 
fering the proceſs to be given out a ſecond time, with the new execution, 
which was refuſed to be taken out, in regard ſigned defences were made 


to the firſt out- giving. 


. Upon this debate the Lord Orai nary pled the 2 and the Lords 
- adhered. 


5 5 5 Ne. CCLXXII. 


ter the ſale was e and that his delaying to tale them away, 
was only for his own conveniency, in reſpect he ben purchaſed the ſpi- | 


proceſs, the ſuſpender refer 
wad the onerous cauſe of granting the bill to the charger's Mk. In con- 


| eat- 
ed the time of the ſale, and the riſk transferred, whereby the r er 


had no further concern with what afterwards happened; and char the | 
breaking open the:cuſtom-houſe, and carrying off the ſpirits by thieves, 
was an accident which cannot affect the ſuſpender, and afford him 10 
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—— if wy ins competition with credit 


| "HE fold David Liddel hs adi Gb Dil yg an = | 
| "i * table bond, in order the more eaſily to obtain - pay ment of his 
debt, purchaſed an — ton minute of ſale of Dick's lands, from 
one Forreſter, whereby Liddel became debitor to Dick in che price of the 
lands. -Dic#'s creditors having uſed diligence. againit him by -hornings, 
 inhibitions, arceftments, (Liddel called them all in a multiple-poinding; 
whereupon a competition having enſued. Dick's creditors objected to Lid. 
del's heretable bond, that one of 1he:ſubſcribing witneſſes to it was not 
deſigned in the body of the bond, conſequently it was null by the act 
1681; the clauſe requiring the ſalemnities af the act, running in the 
following terms: In witneſs whereof, I have ſubſcribed this, and the 
two preceeding pages, at Clachan of Fintry, written by William Wiſhart, 


notary at the CMacban of Fintry, before theſe witneſſes the. Aaid Willian 
Wiſhart, and Thomas Wiſhart. 


- Auſwered > Such nallicies have been ous F fajnliable by. acts of 8 5 
logation ; and here a ſtrong one ocgufred, viz. an aſſignation to the 


maills and duties of the lands granted by Dick to Liddel, wherein the 


| a bond is fully recited, and of even date with it, and which was 
written by the fame uriter, and bad the fame witneſſes, and properly 
ought to have been a part * it; and here Thomas M.iſbart is deſigned 
en 10 William Wiſhart natary in Fintry. If indeed Dick had been brought 
under any diſability by his creditors, hetwixt the date of the heretable 
bond, and the aſſignation to the mails and duties, there might have 
been graung to have made a diſtinction betwixt the debitor and his cre- 
1 with reſpect o the effect of the nullity and act of homologation: 
but as they were both executed unico coutextu, there is no room for ſuch 


EE, a diſtinction. See lyth February 1715, Sinclair 28 erg 45-00 


ackwgod. ing 
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Competition, Lady Au 3 k With her Husband 8 Creditors. 


I bnd of provi on by a bucband. 10 4 $ wifes at a time when injolven, - 
good: Bo 


{iN -the ranki ng of the creditors of Sir auen Campbell of PTY 
Sir James's Lady produced a bond of proviſion, granted by her huſ- 
band to her, on which infeftment had followed, which proceeded on the 
| narrative 


[ 49 ] 
. narrative, chat ſhe had .n not been ſecured in a competent] jointure, as had 
deen communed and agreed upon betwixt them before the marriage; ; 


and therefore, in implement thereof, he diſponed to her an annuity of 5 


erling yearly, free of all burdens; and likewiſe the liferent of cer- 
rain lands therein mentioned; extending to about 400 merks Scots of 


yearly rent, proviſo, that in caſe ſhe married after Sir Tues deceaſe, ſhe . 


L:itoo! 


ſhould reſtri& the ſame to L 50 Sterling yearly. 


Ohjecten for the creditors, That this intereſt Conde be elne to no 5 


extent, in reſpect Sir James, being abſolutely inſolvent, could not make 
a proviſion for his wife to the prejudice of his creditors; and if it could 
be ſuſtained at all, it could only be to a very moderate extent; more 


eſpe * al ae the — no tocher,” and that Sir Famer was inlet at | 
ng debts far exceeding the value 


of his eſtate; for a conſiderable part of or ehe were PR and 


2 The proviſion . and o 4. full extent, as it was not 


gratultous but onerous. That it proceeded on an antecedent paction, not 
executed in writing. That in conſidering the extent of a proviſion, the 
e rank and quality,” as well as his circumſtances, fell to be con- 
ſidered, and that Sir James was a man of confiderable figure and fortune. 
Pl if this proviſioi had been made in à contract of marriage, it would 
have been good to the full extent - and there was no difference bet j ixt 
an ante-nuptial and poſt-nuprial eon 
by the huſband to the wife after marriage; and the yrondee 1 was o far 
from being large, that it was very moderate. n PHF . 


Replied There Was a very great difference ber hm e aged 
befote or after marriage, and voluntary bonds of proviſion by a huſband 


to a wife, who contracts nothing on her part, nor even agrees to accept 
thereof in lieu of her legal proviſion, as in this caſe. For, in the firſt caſe, 


Lf: the proviſion muſt ſtand, Love no particular qualification of fraud can 


be alledged. In contracts poſt-nuptial, where the wife clubs a tocher, 
theſe fall alſo to be ſuſtained as onerous, unleſs where there is a notable 
exception, a proviſion made to the wife, whereby her huſband's juſt cre- 
.ditors may be damnified. But the third caſe, which is the preſent, is 
different from both. It is true, that, in ſome ſenſe, this bond may be 
conſidered as onerous, in reſpect of the hufband's obligation jure nature 
to aliment his wife; and in this light the huſband's circumftaices; and 
extent of his fortune, are to be conſidered more than his rank and quality. 
A huſband, whatever be his rank and quality in the world, is bound to 
provide for his wif©s aliment-: That obligation | is a debt upon him, and 
| he | is bound to it, whether he have any ſubſtance or not; but the quan- 
tity muſt vary according to his circumſtances. And if the caſe be as here, 
that the huſband was abſolutely infolvent, tho he was bound to aliment 
his wife, the obligation is of a very different extent from the former; and 
therefore this bond ought either to be nn in We ug | or 'reſtricted 
to a moderate aliment. A W 


The Lords reſtridted the Lady's ES bond of | Sy on, and infeft- 


ment, to L. 50 Sterling yearly, and that in full of all ſhe! can claim 


= by the- ſaid bond : And declared, that the ſaid L. So ſhall not affect, 
or come in competition with creditors, : whoſe debts were made real 


"id infeftment, or mn by . before the date of the ſaid bond 
of proviſion. 
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A promiſe made by a tenant, who poſſeſſes by tacit relocation, to remove at 
_*the next enſuing term, + while it was: competent 10-the, maſter to uſe à for- 
mal warnings and not refiled from till the term-day, when:uo: warning 
could be uſed, isi binding upon the tenant. ee 
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| 20 4 RCHIBALD BRA SON poſſeſſed the. farm of f 
ra | 


| Boonerton of Ednem ſeve- 
4 * ral years, under the purſuer's father, by a verbal agreement; and af- 
ter t he late 2 's.deceaſe, the purſuer, as apparent heir to his father, . 
allowed the tenant to take in Fames Bryſon his ſon, as ſub · tenant in part 
_ ofahbederitc lee ods oy hag in b 
with them aneut their giving more. rent for the farm, which they refu · 
ſed ; whereupon, as the time of warning was drawing near, he aſked them, 
If it would. be neceſſary for him to;uſe a formal warning? to which 
Archibald, in the preſence and hearing of his ſon, told the purſuet, that 
they would take no advantage of him, if he ſhould, not think fit to warn 
them away; and-rhat'it. was, not. neceſſary ſor him to-uſe any warning, 
and that they would remove at Whitſunday next. When the term 
came, they refuſed to remove, which obliged the purſuer to raiſe a pro- 
coſs of removing, and inſiſt, That as the Bryſons had come under an 
5 expreſs promiſe 10 the purſuer, to remove at hit ſunday laſt $7: which he E 
offered to prove by their oath, they were bound thereby to remove ac- 
cordingly, without any legal warning againſt them; and that it was not 
in their power to reſile juſt upon the term day, rebut non integris. 
Pleaded for the deſenders, That the purſuer being not yet infeft in the 
| lands, could not inſiſt in a removing. pu Ado, That a verbal promiſe to 
remove was not binding, but that parties might reſile till it was put in 
 « writing. 310, That as the purſuer was not bound to let them go at 
Whitſunday, by accepting of a renunciation from them, it would be un- 
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d equal to find them bound to remove while the purſuer was looſe. 40, 


A ſeparate defence was. made for James Bryſon, that cho) he was preſent | 
when his father made the promiſe, yet he gave no expreſs conſent there-, 
Anſwered to che firſt defence, That it was not competent to object to the 

purſuer's title, as the defenders acknowledged he was apparent heir to his 
father, from whom they received their poſſeſſion; and that they had 
paid rent to him as ſuch, which was ſuch an acknowledgment of his 
right, as barred them from objecting thereto; neither was there any 
place for this objection here, ſeeing he was not inſiſting to remove the 
defenders, in conſequence of any real right in the lands, but merely up- 

on the expreſs promiſe made by them to him. There could be no doubt 
the purſuer was intitled to continue his father's poſſeſſion, and had a full 
right to his eſtate, barring, that his tirle wanted a form of the law to 
compleat it; and therefere he was certainly intitled to aſk ſuch a pro- 
miſe, and inſiſt that the defenders having given it, were bound thereby. 
To the ſecond defence, it was anſwered, That it was a maxim in _ 
1 2 SEE lay, 
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law, that promiſes were binding upon the party-promiſer, according to 
the different ſubjects to which they are interpoſed. This being the gene- 
ral rule, the purſuer can ſee no reaſon why it ſhould not apply to a pro- 
miſe by a tenant to remove from the poſſeſſion of his farm. There are 
ſome caſes indeed, which the law thinks of ſuch moment as not to truſt 
to naked words, ſuch as the conveyance of the property of heretable 
ſubjects; and therefore, by conſtant practice, have required writ as a ne- 
ceſſary ſolemnity to their perfection; but that exception will not apply = j 
to a. tenant's removing from a farm, no Jaw having required writ to be 1} 
neceſſary in that caſe, it being only a temporary poſſeſſion, and not of 
ſuch conſequence as the tranſmiſſion of heretable rights. Theſe. princi- 
_ ples apply ſtrongly to the caſe in hand, where there was no written tack 
| betwixt the parties, nor ſo much as a verbal one, but the poſſeſſion on- — 
ly continued by tacit relocation; and any doubt that can ariſe upon a — 
queſtion of this kind, muſt only be where there is a written tack betwixt 
the parties; as it may be there argued, that a tack conſtirute by writing 1 
ought only to be taken away by writing, or a formal warning; unumquod- Ti 
que eodem modo diſſolvitur, &c. And by this rule, a verbal promiſe to re- 
move ought to be ſufficient, where the rack was only verbal. See Craig, 
lib. 2. Dieg. 9.F 11. 8 3 WY 4 
I be ſtatute which introduces the form of warning, never intended to 
take from the parties the power of diſpenſing with theſe legal formalities. 
But ſuppoſing, for argument's ſake, the defenders could have reſiled, ſtill * 
they ought to have done it rebus integris, fo as to leave each party, at the 
time of reſiling, in the ſame ſituation in which they were when the a- 
greement was made; but whenever the caſe is otherwiſe, and one party 
has been lulled aſleep by the other's promiſes, till it is out of his power 
to do what he might otherwiſe have done, to procure a legal reme- 
dy in place of a voluntary one, that is a kind of fraud which no law will 
ever favour; and here the defenders did not ſhow the leaſt repentance of 
their promiſe till the term-day, when it was too late for the purſuer to 
uſe a legal warning. „„ e 128 
To the third defence it was anſwered, That the purſuer always ac- 
knowledged, that he accepted of the renunciation of their farm, which #: 
bound him to the defenders. See 24th January 1734, Carlyle. = 
With reſpect to the laſt defence, it was offered to be proved by the | Fi 
defenders oaths, That Fames Bryſon was preſent with his father at the — 
communings with the purſuer; and that he heard his father promiſe to | i N 
remove, without objecting theretdo 
Laſtly. There was no need of making any agreement with James the 
ſon, becauſe he was only ſub-tenant to his father; therefore it was un- 
neceſſary to uſe any warning againſt him, becauſe a warning or agree- 
ment with the father was ſufficient againſt the ſon, his right depend- 
ing on his father's, the principal tenant. 1 
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Tue Lords remitted to the Lord Ordinary to take the defenders oaths. = 1 
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No. XIlI- p. 30. I. 14. for grante- read grantee. No. XLI. p. 71. 1 23. tor 4% ir read there. 
No. L. p. 35 1 1. 3 the deciſion for their read there. No, LI. p. 87 J. 21, for .eluſary read elu- 
fory. No. LXII. p 106 I. 26. dele nor. No. LXIII. p. 107. 1. 5. from the foot of the page, 
after /egal read ſituation for tion; and |. - 10. for indicious read judicious, No. LXXIX. p. 1. 
I. 22. from the beginning of che deciſion, for /zaſed read /eſed. No. CIl. p. 158. 1. 4. for 
propriety read property. . No CXXV. p. 202. I. 1. for defender read purſuer. No. cxXXxII. 
P. 210. I. 2. for ſhe and curators read ſhe and her curators, No. CXXXV. p. 227. l. 30. for geni- 
0us read genin l. No. CXLVI. p. 396. l. 4. for f{:ut read fent, No, CLXXXVI. p. 306. 1. 4. 
from the foot of the page, for dos read does No. CXCVIII. p. 32). l. 20; for it ir read its. Ne. 
CCVII. p. 441 l. 1. for heredis read heredes. No. CCXLVI. p. 393. l. 5. for at our read attour. 
P. 395. of the ſame deciſion, |. 3. for eaſe read caſe; and in |. 7. for cd/es read eaſes. No. CCLIIL - 
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PRINCIPAL MATTERS contained in the foregoing Dzci $IONS. 


. . 


= ils 


| ACCUMULATIO Acviongn. See Proceſs No. 


ApjudicaTiON. A ſpecial adjudication is not 


redeemable without payment of the principal 
ſum, annvalrents, and a fifth part more. i No. 
66. Baillie contra Watſon, June 30. 1737. 
Office of King's printer to one, his heirs and 
aſſignees, is adjudgeable, No 68. Blair con- 
tra Freebairn, Fuly 22. 4737. 
Producing letters of general charge, will not 


ſupport an adjudication proceeding on a decreet, 


of conſtitution againſt a minor, . without pro- 
ving any paſſive title, or producing the ſaid let- 


ters ; but the adjud er will be al d fill to 


prove the paſſive titles libelled. No 69. Creli- 


tom of Newlaw contra Brown, Fuly 22. 1737. 


Adjudication is competent upon the act 
1672, though there is no conſtitution obtained 
againſt the deſender, upon which compriſing 
anight have been led before the act. No 139. 
Mirrie contra Hamilton, January 15. 1740. 


Perſonal diligence may be obtained after 
poſſeſſion attained upon an adjudication. No 


184. M*Banes contra Ormiſton, a9 25. 1740. 
A ſpecial charge being blank in the lands, 
and conſequently null, the common debtors 
not having been infeft at the time, voids an ad- 
judicarion as to the accumulations and expiry 
| of the legal, reſerving to be heard whether it is 
void in fotum. No 174. Hunter contra Hun- 
ter, u 4741. a 
Ds — on an adjudication renders 
it the firſt effectual one; though the adjudger 


did not offer the ſuperior a charter and a year's 
rent. No 182. Competition King with Innes, 


November 17. 1744. EE 
See Charge to enter Heir. No 21. | 
ApvocaTte, Lawyers and Agents called as ha- 


vers are bound to anſwer only ſuch interrogato- 


Ties as are-competent to be put to their clients, 
No 67. Scot contra Lord Napier, July 8. 1737. 
Al iu ENT. An elder brother, who ſucceeds to his 
father in a conſiderable eſtate, is primarily li- 
able to aliment his younger brothers and ſiſters 
unprovided; the males till majority, the fe- 
males till marriage; and in ſo far as they have 
been alimented by their friends, they have no 
action againſt their brother. No 114. Douglas 
contra Douglas, February 8. 19 39. 
Aliment, if arreſtable. See Perſonal and 
Tranſmiſſable. No 109. 3 LE 
 AnnUALRENT. A father intromitting with an 
infant ſon's effects, as adminiſtrater in law to 
him, is not liable for annualrent. No 27. 
' Fanſe contra Vanſe, June 29. 1736. 
 _ Annvalrent is due on a current accompt for 
money advanced by a factor in Blackwell-hall, 
from the dates of the ſeveral advances, for be- 


* 


| hoof of his conſlitnent in Scotland. No 48. 


Abray contra Roſs, January 13. 17 


| 7. 


Annvalrent found due on a bill payable three 


ſtructed to be three days after date of the bill. 
No 141. Tarras contra Inne, January 22. 
1740. e b. | : | 
5 Proviſion to a child found to bear .annual- 


rent from the firſt term after the father's death, 
though the ſame was only payable in the event 
of an impoſſible condition. No 184. Ferret 


contra Forreft, December 1. 1741, 
Dienunciation at the market croſs of Edin- 
burgh againſt a debtor not living at the time 


within that particular jurisdiction, has not the 


effect to make a ſum bear annnualrent. No 
243. Cochran contra Repreſentatives of Vanſe, 
July 7. 1743. Fr 


* 


Ax nus DeLiBErAnDI. See Preſcription. No | 


32. 


APPRENTICE. A guinea being covenanted and 


paid to a maſter's wife, which was not inſerted 


in the indentures, the forfeiture by the ſtatute 8. - 


Anne, wes found to be no more than double the 


ſum received, recoverable only in Exchequer ; 


that the indentures could yield no action; and 
that there was no repetition competent to the 


purſuer of the ſum in the indentures. No 80. 


Cadboll contra Sinclair, January 10. 1738. 
' A maſter can reclaim his apprentice if he en- 


-liſts. No 200. Wright contra Lum/uen, Juke 


29. 1742. 


A&BITRATION. Arbiters cannot decern for a pe- 


nalty other or greater than is contained in the 
ſubmiſſion. No 117. Groſat contra Cunning- 
bam, January 24. 1739. 


Objections to a decreet arbitral repelled. No 


136. Williamſon contra Fraſers, December 12. 


| 1739. 


AR&ESTMENT. A miniſter's Ripend is arreſtable. 
No 12. Hale contra his Creditors, February 12. 
1736. „ NG | 
Arreſtment need not be ſerved againſt tutors 


and curators. No go. Binning contra M. Don- 


gal, February 21: 1738. 


Arreſt ment does not fall by the death of the 


perſon in whoſe hands it was laid, but may be 
made effectual if the ſubje& is in medio. No 

110. Competition Earl of Aberdeen with the cre- 
ditors of Scot, December 21. 1738. 


Money configned for the redemption of a 


wadſet may be lawfully arreſted, ſo as to be 
made forthcoming for the reverſer's debt. No 
122. M*Kenzie contra Tuach, June 22. 1739. 
Arreſtment may be carried into execution by 
. a proceſs of furthcoming raiſed after the death 
of the principal debtor. No 197. Competition 
_ Carmichael with Moſman, June 22. 1742. 
An executor-creditor preferred to an 2 


days after ſight, which, in this caſe, was con- 


Wer IS —— ͤ — ihe — 


* 


„„ 


who had wakes} in the 1 of an aſſpnee, 
before he had received 8 for che ſuper- 
Pu over paying himſelf. No 197. 

The ſtock of a partner in a * company 


is attachable by arrreſtment.; and arreſtment in 6 5 
the hands of the remaining partners will affect It is not a go 


the ſame, tho' the ſubjects of their copartnery 
was at the date of the arreſtment abroad, pro- 


vided theſe were made 


Ser 19. 


; "% . 5 d EX, | 
Bannaver, | The a 10 1 Par, 1 ms.this 
caſes where the bankrupt. flies, befare caption 
gainft him. No 64 A 


to the company. 


No 209. tion Ret with Neil/on, Nowem- 


1742. | 
Whether the annualrent of a ſum mortified 


for the behoof of a lecturer in a'church, 1. ar- | E 
re- 


reſlable for his debts, argued. No 233. 
ditors of Hogg contra town of banker February 
— 1 743 

See Promiflry aas. No 15. 


is taken out 


contra Brown, une 2 


9.1737. 


The common debtor's da, tho bankevpt;. 


bs; good againſt an een de Proof. __ 
e | 


A father-in-law having granted a bond. of: an- 


nuity to his daughter-in-law, the fame was ſuſ⸗ 


tained, it being admitted that he had a ſufficient. 
free eſtate at the date of granting thereof. No 
203. | Competition creditors of Hay aui Hay, Ju. 
21. %% | 
N 1696 found not 40 take place in the 


The ad᷑ 
redũction of a minute of ſale, tho the common 


debitor had been incarcerate ſix months before, 


. and allowed the purchaſer to retain part of the 


price for the debt of another, 


Aitors of Hamilton contra 56 rſentatives 27 e 


- 


; February 9. 4743. 
Kt aſſignation . amine on A a 


1621, the common debitors being under dili- 


gence, by horning prior thereto. No 263. 
| 8 wah ar with # pere — 


— 1744+ 


Bond of provilion band by: a | huſband ada 


wife, when he was inſolvent, reſtricted. No 
243. Competition Lady | Auchinbreck with Ger 
ks ot creditors, Fuly 26. 1744. 


| BasTARDY: A baſtard may convey his effets” 


BLANK WRIT, 


BitLs or e Bills may hs benen by 


by a general diſpoſition, if it is not of a teſta- 
mentary nature. 


wo. 128. "Sewing eden 
Semple, July 20. 172945 | 

Fd A bond $208 was erigially 
blank in the ſubſtitution, and-which did not ap- 
pear to have been filled up by the debtor the 
writer thereof, muſt ſtill be held as blank, in the 


name of the ſubſtitute. No 207. Competitiun 


Cairus with creditors of Garrioeh, November 12. 
1742. 


a notary, and are ſuſtained tho? bearing annu- 


alrent rom the date, and before the term of 
payment No 61. " Dinwoodce contra Jab gon, 


Tune 28. 173). 


A donation cannot be.coh Weutedd * a writing 
in the form of a bill. No © wg Meir contra 


Parkbill, November 25. 1736. 


Recourſe found not 2 agaioſt- the 
dither: of a bill, in. reſpe& the ſame was not 
duely negociate. No 54. Adam contra Dick, 


February SE 197. 
_ Cautionary obligements cannot be confiita- 
ted by a writing in the form of a "hall 'No J. 


Ne 15. 1736. WSN 


1 D E * 


rent before the date, ſuſtained. 


No 227. Cre- 


in his own houſe. 


Fran 62749" 


eee 


eee TO ENTER HEITR. 
ſtrict an adjudication againſt heirs-portioners to 
a ſecurity, that one of them was not ſpecially | 


CLAauss, 


Bill containing a fubMitution | is noll. No 130 


; taglis contra W./eman, July 27. 1739. 


The objection ta a bill, that it bore annual - 
162. M- 


Neil contra Car bell, January 24 Ta 


a Clauſe with penalty, conform to law. Fed. die. 


Bills drawn payable by a merchant abroad 
to his correſpondent here, or indorſed to him 


value in accompt, does not transfer the proper- 
ty thereof, except in ſo far as by payment or 


acceptance of bills drawn on him, he is creditor 
to the merehant. 
nereau, July 10. 1741. 


No 1756. Forbes contra Fen- 


A bill is good, tho? directed to one as 1 
„and to others as cautioners. No 196. 


E Vl dan Scot, June 1 J. 1742. 


Tho” a bill bear. — from the date”. 


| to the term of payment, it is good. No 236. 


[Shaw contra Ryfſel, June o 1743. 
Recourſe refuſed on à bill not proteſted. for 
not acceptance, on or before the day of 1 
No/244. Ramſay contra Hogg, Fuly 6. 1743. 
| Objection to a bill that it bore: intereſt from 
the date to the term of payment, repelled; and 
an objection to another bill that it bore intereſt 
from the date until paid, repelled; in reſpect 
the defender —— the debt to 25 
No he's deren contra "Murray, Fane 10. | 
1744. OPT N 2; 


Bona ET eh, PiDES. The objeQion to a bill 8 


that it was granted for a game · debt, is not - 
againſt an onerous indorſee, who was ignorant 
of the cauſe, No 14. N contra ns 
8 29. 1740. 

Bona fies. See Hypothec. No 26. 


Box _ PAYMENT. See rj beforehand, 
No 16. 


- Brine. 
BuxGu-roral.. Found, a burgeſs in Dumferm- 


"See Tutor and Pupil: + No 22 5. 5% 


line, tho' a craftsman i in any of the i incorporate 
trades, may exerciſe the vocation of a vintner 
by taping and ſelling liquors for conſumption, 

No 223. Hogg contra; Nhat : 


For an executor muſt have credit 
for debts paid by him before confirmation, not- 
withſtanding he is alſo heir. No 159. Lord 

Napier eontra Menzies, &c. December 19. 1740. 


 CauTionER JUDICATUM- $OLVIL.- Before the 


Admiral is not freed by the principal defender's 
0m before ſentence, No 254. n con- 

*Leod; December 13. 1743+ * 
It is ent to re- | 


charged, tho? the ſhares'of the reſt were ſufficient. 
to pay the debt. No 21. Neid contra Han, 


3 18.4736. 


The objection to an adj alicution; that the let- 
ters of ſpecial charge were not execute againſt 


the tutors and curators, but only againſt. the 
minor, found not relevant to reduce it in totum, - 


but only to reſtrict it to a ſecurity. No 
Creditors of Newlaw contra Brown, Faly 22. 
1737. | 

In a marriage contract, A all. 
claims competent to the wife, or her neareſt of 
kin, in the event of the husband's deceaſe, 


/ found to exclude her neareſt of kin in the event 
of her predeceafing 


the husband. No. 229. 
2M bomſon e rn rere rs. 1743 5 
A re 


J objection to a bill that it bears 424 


Co YEN SAT TOR. 


— . 9 


A relict having accepted certain proviſions 
in her contract of marriage, in full of all other 
demands, and agreed that theſe ſnould ſtand in 
full force, in caſe the marriage diſſolved with - 


: in year and day, Found, entitled to aliment and 


mournings, tho” her husband died within year 
and day. No 231. Garden contra Stewart, 
February 19. 1743. „ | 
See Return, clauſe of. No 13. 

Ci rATION. Repreſentatives of a defender, tho? 
foreigners, may be called by an edictal cita- 

tion. No 254. Dundas contra M. Leod, De- 
cember 13. 1743. "Mk 1 0 


 COLLAT10N, © Takes place amongſt heirs of pro- | 


viſion. +No 18. Rankin contra Rankin, 
\.CommonTY. 
having right to a commonty, ſhall poſſeſs the 
ſame, each conform to a certain number of 


ſoums, is the rule in dividing it on the act 
1695. No 103. Texnent contra Murray, No- 


vember 17. 1738. ET CLE, 
Found the act 1695 gives no title to purſue a 
- diviſion in the caſe of a ſuperior's granting to his 
vaſſals ſervitudes of common paſturage upon a 


muir which was his property. No 143. Stewart 


contra Feuars f Tillycoultry, February 1. 1740. 
The valuation of the dominant tenement is 


the rule in dividing commonties, tho' the poſ- 


ſeſſion of each had been for a long time accord- 
ing to a certain fixed proportion or ſouming. 
No 144. Due of Dougias contra Baillie, Fe- 
bruary 2. 1740. LE 


Co uuuNt TY. -Office-bearers of an incorpora- 


tion, which has no power to borrow money, 
are not liable to execution for the debts that 


happen to be contracted. No 256, Walker 


contra Cumming, January 11. 1744. 


Magiſtrates are not liable as repreſenting the 


community for the delicts of a former ſet. No 
252. Campbell contra Magiſtrates of Banff, Fe- 
bruary 28. 1744. | 


_ «Commoniox ELxMmEnNTS. Whether a miniſter 


is liable for repetition of a yearly ſum modified 
for communion elemenis, in reſpect he neglect- 
ed to adminiſter the ſacrament No 191. He- 


' retors of Strathmigh contra Gilleſpie, June 10. 


74"... | 1 

Is not competent aſter de- 
creet, whether the grounds were acquired be- 
fore or after the decreet. No 216. Creditors 
of Paterſon contra M. Aulay, December g. 1742. 


\ -CoMPENSATION AND RETENTION. An illiquid 


claim is no ground for retaining a liquid ſum 
charged for, altho' the illiquidation may be 
owing to the charger's fault. No 2. Craw- 

ford contra Hamilton, November 26. 1735. 

CourE Tirion. An adjudger, from one 3 
only a perſonal right, compleating his own. 
right by infeftment, is preferable to a prior 
perſonal deed flowing from the ſame author. 
No 59. Competition Gartſhore with Bell, June 

. a ae 
In a competition amongſt executors credi- 


tors, a creditor, who confirmed the ſubject in 


diſpute, was preferred to others who were de- 
cerned executors creditors to the debtor, prior to 
the confirmation. No 70. Competition Grant 
ewith Sutherland, July 22. 1737. 
An attempt to poind ſtopped by the poſſeſſor 


.of the goods, held as compleated in a compe- 


tition with a prior arreſter. No 14. Competi- 
tion Cerrie with Muirhead, February 13. 1736. 
One having diſponed ſome tenements, reſer- 


* * U E K. 


An agreement that che heretors _ 
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ving his own and his wiſe's liferent, Frewvi/o that 


the diſponee ſhould have right to the maills and 


duties from the firſt term after his Cg:caſe, al- 
| lenarly. In a competition with a donatar of 
ultimus heres, found, That the half year's rent 


falling due after the liferenter's death, did not 


fall under the diſpoſition ; but the ſame fell un- 


der the gift of ultimus bares, No 86. Compe- 


tition Kirk Treaſurer of Edinburgh with Craws- 
ford, February 10. 1738, TE : 

Arreſtment in the hands of a conſignatory, 
upon a lawful conſignation, is preferable to a 


poſterior one execute againſt the conſigner, tho? 


the creditor had not accepted the money, nor 
the debtor, previous thereto, obtained a de- 
creet ſuſtaining the conſignation. No 98. Com- 
petitien Lockwood with Wiifon, July 4. 1738. 
-ConDiTioN Legacy left to a ſailor, he comin 
home to receive the ſame, found not due, he 
never having come home. No 108. Vaddel 
contra Naddel, December 19. 1738. | 


ConpiTioNAL CLAUSE oF RETURN. A bond 
for an onerous cauſe, bearing, that in caſe it ' 


was Teſting unpaid at the creditor's death, it 
ſhould belong to the debtor's heirs, may be 
gratuicouſly aſſigned, altho' reſting at the cre- 
diter's death. No 51. Robertſon contra Mac- 
Kenzie, Fanuary 28. 1737. 


A brother having given a bond of proviſion 55 


to his ſiſter, provi/o that in caſe ſhe had no 
children exiſting at the time of her deceaſe, it 
ſhould feturn to the granter; and ſhe having 
aſſigned the ſame, the clauſe was found effectual, 
in caſe the condition ſhould exiſt, notwithſtand- 


ing the aſſignation; and that the purſuers, upon 
payment, muſt find caution to repeat, in caſe 


the condition exiſted, No 150. Napier con- 
tra Johnſton, Fune 11. 1740. N 

CoxrizMuarIo8. Children attaining poſſeſſion 
of their mother's third of moveables, need not 
confirm the {ame in order to bar thoſe Who, up- 
on their death, ſha!l become neareſt of kin to 


the defunct wife. No 247. M. Quirter contra | 
Millar, Faly 21. 1743. | 


An infant ſurviving his mother, and then 
dying, tranſmits her third of moveables to his 
father, tho' he neglected to confirm his child's 
third, or to make any diviſion thereof, the fa- 
'ther's poſſeſſion being deemed the child's. No 
259. Bairds contra Greig, February 3. 1744. 


ConsenaTION. See Hypothec. No 49. 


See Competition. No 98. | 
ConsveTuDpe. ' Decreet pronounced againſt a 
defender not ſubject to the judge's juriſdiction, 
Found null, tho', by cuſtom and immemorial 
-uſage, the inhabitants of that place where the 
defender lived, were conveened beſore that 
judge. No 15. Leggat contra Denoon, Fe- 
bruary 17. 1736. 
CourTesy. Does not take place in lands ac- 
quired by the wife by ſingular titles, altho' ſhe 
died infeft therein. No 138. Hedge contra 
Fraſer, January 11. 1740. 


D. 

Damace and INTEREST. One having obliged 
himſelf to deliver a certain quantity of meal 
yearly to a merchant, which he could not per- 
form, by reaſon of a general ſcarcity, Found 
liable for the current prices of what he received 
from his tenants. No 246. Dempſter contra 

Ferguſon, July 21. 1743. 

3 "Ons cannot on death-bed grant 
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an mink} to bie wiſe, his can affect che fee 


5 2 5 eſtate. No 30 4 of Strachan | 


4 


„ 


contra Baldwin, Fuly 14.1936. 


A exeditor in a bond oath [{abftiturions baving + 
on death-bed given it away, hot only from his 


beir at law, but from the ſubſtitutes. In a reduc- 


tion at the inſtance of the heir at law, this 


reaſon was repelled, that the death bed deed 
did evacuate the ſubſtitutions, whereby there 
came to be place for him; and tho' with the 


ſame breath the ſubject was given to ſtrangers, d 


it could not be effectual againſt bim, being, done 
on death bed. No 140. MacKvan contra Roſe 
. Fey 16.1740. . 


the inſtitutes in the deed; who were the neareſt 
beirs at the time, having attained poſſeſſion. 


18. 1740. | | 
In the reduction or A © thed: on the kd of:* 


d 5 bed, it having come out in the proof, that 
' the defunct aſter the date of the deed had come 


ni the reaſon of reduRtion.:- 


from the country to Edinburgh, walked at the 
eroſs publiel for ſome time, betwixt twelve 
and one, un upported, and converſed with . 
ple of buſineſs. It was found, That the defundt 
was at the market - croſs of Edinburgh, in mar- 
ket time, unſupported; and therefore repelled 


Berry contra Primmreſes, Nowember 24+ 7 8 


DELIVERY. 
DikEs INCEPTVUS. 


Discuss oN. e | 
| DowaT1o MORTIS CaUsa. Miſſive Ho as follow- 


 DovecoaT. See No 173. 
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- EXECUTION. 
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ExreuTorR. A 


Ex#CUTOR NOMINATEZ.' 


See Writ. * No 41. 

Tho' a liferentrix die on the” 
morning of Martinmas, her executors will have 
right to the term's annuity which falls due at 
Martinmas. No 148. 
Leith with the creditors o Mo! ber, F bragry 22. 
Ws 

| Fee Ns 78. 


ing tenor: „I give you my watch, chain, and 
„ feal, which you ſhall enjoy after my death.“ 
Found to conſtitute a donatis mortis cauſa, No 
206, Whitefeord contra Ayton. No.3. 1742. 


neral diſpoſi 
with a clauſe ſecluding the neareſt of kin from 
being executors, makes the trpſtees preferable 
to them in the office of executory. No. 74. 


Competition A with Ne Foe yay rh 
1 7 7˙ 


er Neareſt of Kin, No 101. & Yo 
If a relict is. decerned, and me execu- 
trix to her deceaſed husband, ſhe is bound to 
communicate an eaſe obtained from a creditor © 
of the defunct, to the neareſt-of kin confirmed 
executor ad emiſa. No 164. ans contra 
Simpſon, February 27. 1741. 
Is liable to account for 
the reſidue of the free effects to legators, if it 


appear by his oath, the teſtator truſted to his 


faith to diſpoſe of it in that manner. No 96. 


17 38. Fa 
RxrouTORCRaDLTOR. There is no place far an 


executor ad non executa, tho' an executor-credi- | 
tor, or neareſt of kin die before executing the 


teſtament. No bo. Mitchel | contra Mitchel, 


June 23. 1137 
The objection to an execution, 
that the town n:council ſhould, have been cited as 


* 


his eſtate, havi 
A dipofttiori-found not jeducible on he lead” 
gf death bed, at the inſtance of a reinoter heir, 


8 unleſs a ſpecial 


No 35. Earl of 2e. x 


ition to truſtees, 


red to the ſon's perſonal creditors. 


1 N 5 E * 


. as the ma Ante of * wu. ate! 5 
No 235. Clarkon contra arenen. of Edin- 
_ bu 2b, June 9. 1743. 
xecution of an inhibition need not expreſs 
har it was executed at the head burgh of the 
2 —— where the debtor reſided. No 267. 
.. Competition Campbell with wy creditors * Comp. 5 
Vell, June 19. 1744. 
Nullity in an execution way be ſopplied, bs 
— another after the Proceſs 1 is called, 
—_ out, and 8 returned. No 271. 
eg contra Rig, N. 170 % 
ExntazoaTiON. k her © the Sade of 
ng named certain perſons to fuc- 
ceed him; and failing them, his heirs whatſo- 


ever, excluding at the ſame time one of his 
daugnters, tho“ the whole perſons named in the 

deeqd, and their iſſue failed, yet the excluſion 
3 158.  Headeravick contra 1 November 4 


= was found effectual againſt the daughter. No 
4188. Ayton contra Aliſen, February 5. 1742. 

ExmrmirIon A defender who produces charter 
and ſaſine, ſuffteient with 40 years poſſeſſion to 
"exclude the purſuer, is not obliged to depone, 

condeſcendence is given in of 

- writs called for to be exhibited. No 67. cot 
contra Lord Napier, July 8. 1737. 


Exypnocs.. Where there is no reverſion, the ap- 


parent heir does not bear the expences of a ſale 
at his inſtance. No 181. Competition Drummond | 
en N tant 1 3. 2711. * 


2 TIT 
: k | F. ? 15 | | 
Facron. Nos ſalaries due to a br host ; 
paction. No ag. ee contra Hamilton, 
February 17. 1736. | 


8 


Competition executors of FaculT T 10 BURDEN. | An iini faculty 


to burden, does it imply a power to diſpone ? 
See No 62. Competition Borthwick with the 


5 Maiden Hoſpital, June 28.4737. 


Keſerved power in a wife to burden, with | 
conſent of her husband, may it be exerced after 


-— his death? argued. hid. 


One having diſponed his eſtate to his eldeſt 


4 ſony reſerving.a faculty to burden it to a certain 
extent, and having thereafter granted perſonal 


bonds for that ſum, theſe bonds were found on- 
ly perſonal, ſo as to affect the heir; but not 


real burdens affecting the lands. No 58. Cem- - 
petition Ogilvies with Turnbull, Fune 21. 1737. 


A father having diſponed bis eſtate to his 
Aon, reſerving.a faculty to burden it with a cer- 
tain ſym, which he exerciſed in favours of. a 
daughter of a ſecand marriage, ſhe was prefer- 
No 134. 
Competition Cunningham <with the creditors f Cun- 
ningham, November 14. 1739. 
FEE. Diſpofition.to one in ſiferent, and. the heirs 
of his body in fee, is conſtructed to import a 
right of fee in the father. No 1. - Competition 
creditors of Frog with his childrens Novenver 25. 
17 
Ft v . 5 A tenant is not liable to a perſonal 
action at the ſuperior's inſtance, for payment 


Of feu-duties, if he is removed before intenting 
Legators of Hannah contra Guthrie, June 15. 


the proceſs. 
27. 1738. 
Friar, ABSOLUTE AND LIMITED. One who is | 
bound in a contract of marriage to provide a 
child ina certain ſum, cannot hinder the child's 
diſpoſal thereof by a ſubſequent ſubſtitution. 
No 121. Competition Napier with Craick, June | 


22.1739. 
Figs. See Reparation, No 43. 


No 97. Biggar contra Scot, June 
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_ +» fonBten,,, The Engliſh bxception to a bond, that 


'mon e fa&um, is not competent, after a peremp- 


. ...-- tory defence has been proponed and repelled, 
No 183. . Hendley contra Guelin, November 24. 
Action for payment of an accompt contraſted 


in England, by one who did not live there fix 


under the act ot limitation, Cap. 16. Parl. 21. 


bell, February 24. 1738. 


Bills and promiſſory notes granted in Eng- 
land, and 9 7 demand, do not bear 


intereſt anti 


Kc. No 115. 


ary 14 1739. \ 


1 


Scotland. No 125. Kinloch' contra Fullerton, 


July 10. 1739 


A promiſſory note granted in J.ondon by a 


Scotchman reſiding there, to another Scotch- 


| tute of limitation, if no action is brought 


man, and payable on demand, falls under the 


thereon within fix years. No 210. Lord Lo- 
VA contra Lord Forbes, December 4 1742. 


Clauſes of the ſtatute of limitation what con- 


ſtruction to be put thereon, argued. No 215. 
Cathcart contra Middleron, December q. 1742. 


Promiſſory notes granted abroad, do not per 


fe prove their dates, ſo as to affect heretage in 


Scotland. No 221. Norris contra Weed, Ja- 


vuary 4 1743. 


Fok EINER S. See Citation. No 254. | 
ForFEiTURE., lt is no miſnomer in an act of at- 


tainder for high treaſan, that the perſon was at- 


«tainted under the firname of Wakinſhaw, in- 


ſtead of Walkinſhaw; and that he was deſign- 
ed of Scotſtown, tho' not infeft in any lands at 


the date of the attainder. No. 30. Walkin- 


ſaw contra his Majeſty's Advocate, Fuly 8. 


1730, 


- ForGERY. The a& 1701 anent perſonal liberty, 


does not comprehend proccſlcs for forgery. No 
6. His Majeſty's Advocate contra Rennie, Fe- 
Bruary 24 1737. 


Fo uu comPErens. Teſtament of a merchant, 


within which diſtri& muſt it be confirmed ? Ser 


5 No 63. Creditors of 7 ran contra Hamilton, Tune 


29. 1737. E | 
The teſtament of a deceaſed lawyer falls to 


be confirmed within the bounds where his prin- 


cipal dwelling-houſe on his eſtate in the coun- 


try lies, where he reſided in the vacation, and 


not at Edinburgh, tho' he had a houſe there, in 


which he reſided in ſeſſion time, and where he 


died. No 194. Competition Chalmers with 
Blair, June 17. 17 42. 


0 


GENERAL DISCHARGE. By a ſon to his father, 
of portion natural, and of all he could aſk thro” 


his father's deceaſe, upon whatever cauſe or oc- 
caſion, does not cut off the ſon's right of ſucceſ- 


-- James I, No 93. Rutherfoord contra Camp- 


the demand is made by proteſting, | 
Sichey contra Maxwell, Febru- 


Foreign deed, habily executed according to 
the law ef the place, has the ſame effect which 
it would have had, if it had been executed in 


= 


ſion to his ſhare of the dead's part. No 250, 


Competition Anderſon with Anderſons, November | 


22.1743. * 


Heir APPARENT. Rents of an eſtate unupliſted 


belong to the executors of an apparent heir, 
who had likewiſe a perſonal right to the land, 


and not to the next ſubſtitute in the ſettlement, 


who ſucceeded thereto after the apparent 


Heir PORTIONER. | 
houſe, &c, belongs to the eldeſt heir-partioner, 


7 4 
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heir's deceaſe. No 249.4 Executors of Canp- 
ell contra Campbell, Fuly' 1243. 


be principal dwelling- 


without any recompenſe to the other heirs-por- 
tioners. No 226. Perdie contra Peedies, July 


— 3" | | ere un „ 
Ppeats after the laſt article thereof, does not fall Hz 


IR CUM\BENEPICIO., Priority of a citation, 


or decreet againſt an heir cum beneficio, decern- 
ing him to pay ſecundum wires inventarii, gives 


no preference amongſt perſonal creditors of a 


| defunck. No 104. Competition Lawſon with 


Ugney, November 28. 738. 


HERETABLE AND MoveaBle. Theannanurent 
Which falls due the firlt term after a husband's 
_ deceaſe, upon an heretable bond provided to 


him and his wife in coujunct fee and liferent, 


and to the longeſt liver, belongs to her and not 
to the husband's executor. No 81. Carruthers 
contra Barclay, Fanuary 11.1738 

Bond payable the firſt term after the granter's 


deceaſe, with annualrents during the not pay- 


ment, and a clauſe for infeftment to have pre- 


ſent effect, is heretable à principio, tho' the cre- 
ditor die before the term. No 106. Comgeti- 


tion Menzies with Menxiel, December 8. 1738. 


A debtor having diſponed his eſtate to tru- 


Nees for behoof of his creditors, upon which in- 
feftment followed; and one of the creditors ha- 
ving aſſigned a perſonal bond to the truſtees, on 


which they led an adjudication, and ſold part 
of the ſubjects in the creditor's lifetime: It was 


found, That the bond was rendered heretible, 
and remained ſo at the credicor's death, except 
in ſo far as he was intitled to draw of the ſums 


therein contained, out of ſuch of the ſubjects as 
were fold by the truſtees before his death. No 


121. Competition Murray with Rochead, Novem- . 


ber 6. 1739. | 
Found, That the annualrents due at the Can. 
dlemas preceeding a creditor's death, belonged 
to his executors, of ſuch heretable bonds ſecy- 
red by infe!tment, whereof the annualrents were 
taken, payable at two terms in the year, wiz. 
Candlemas and Lammas. 27674. Hens 
The proprietor of a graſs room having out- 
lived Martinmas, his executors were Hund in- 
titled to the whole year's rent thereof, payable 
at the Martinmas preceeding, and Whitſunday 


ſubſequent to his deceaſe. No 165. Compet:- 


tion Pringle with Pringle, Fune 4. 1741. 
An executor has no right to graſs not ſown 


that year the proprietor died, on grounds in his 


natural poſſeſſion, nor to corns ſown thereon af- 
ter his death. No 266. Sinclair contra Dalrym- 
ple, June 1744. | 


HERETAGE AND CONQUEST, Found, That an 
| heretable bond upon which no infeftment had 


followed, belongs to the eldeſt brother. No 106. 
Competition Menzies with Menzies, December 8. 
1738. 


b TY OY fall to the heir of line, and not to the 


heir of conqueſt. No 44. Greenock contra Grcen- 


ock, December 16. 1736. 


HoLoGRAPH. See Writ privileged. No 137. 
HomoLocaTion. Ina reduction upon the head 


of death-bed, of an obligement to diſpone a 
houſe, the defunct's eldeſt ſon being the writer 
and witneſs to the deed, was found to import 
his approbation thereof, No 26. Brown contra 

Muir, Fane 17. 1736. | 
Homologation of a deed is relevant to ſup- 
port the ſame, tho' liable to the objectien, that 
one of the witneſſes therein was only deſigned 
TY 7 Eſquire, 


17 


pts — 8 2 1 2 
—— — mo * » » 1 a - "oy 
. 


* 


„ | Bt 
Eſquire. No 38. Hepburn contra Hepburn, 
December 1. 1736, 3 e 
One may accede by facts and deeds to a ſub- 


 HypoTHEC. 


was ſo left for former arrears. 
 therfurd contra Scot, June 29. 1736. 


* 5 
4 
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miſſion betwixt others, reſpecting land- rights, 
without ſigning, the ſame. ' No 112. Brown 


contra Gardner, Tanuary 10 17/39. 

- An heretor's ſon being preſent for his father 
nat the viſitation of a manſe, and not objecting 
to the presbytery's decreet, impoſing a ſtent on 


the heretors, Found to make the heretor lia- 


ble. No 230. Logan contra Glaſgow, February 

Found it competent to creditors to object a 

nullity to an heretable bond, tho” the. creditor 
had got an aſſignation to maills and duties from 
ithe debtor, of the ſame date with the herctable 
bond. No 272, Competition Liddel ith Dich, 
INTE Lian ct wh nad as 7 


WN 


Hoxnino. Whether the word afprizt/ in a horn. 


ing is neceſſary, where it bears to poind and 


diſtrain, argued. No 14. Competition Corrie 


evith Muirhead, February 13. 1736. 


An application to direct letters of horning a- 
gainſt a ſuperior, on a decreet of adjudication 
obtained before .a ſheriff, upon a Cecreet cog-, 
nitionis cauſa, refuſed, No 214. King contra 


Hunter, December 9.1742. 


? £ 


 HusBanD and Wirs. A conventional aliment 

_  prapted by a husband during marriage, mult be 

2, the rule in modifying his relict's aliment to the 
next term, unleſs, from the circumſtances of the 
eſtate, there is place for a larger No 76. 5% _ 
abal contra Bo/wwval, November 18. 1737. 


Found the relict intitled to the ſhare of the 
houſhold furniture, provided to her by her con- 
tract of marriage, heirſhip included. id. 
An obligation granted by a father to his ſon, 


in the ſon's contract of marriage, not conveyed 
to the wife, or the iſſue of the marriage, does 
not become void by tbe marriage diſſolving 


within year and day, without iſſue. No 132. 


Hood contra Fack, November 6. 1739. 3 80 
One has no action againſt the repreſentatives 
of a husband for a debt of the wife's, if it is 


not conſtitute againſt the husband ante matri- 
monio, unleſs he prove the husband was lucratus 
by the marriage. No 147. Drummond contra 


Stewart, February 19. 1740. 


See 3 . „ 
n a declarator of recognition, the 
defender's. writer was obliged to exhibit the 


writs of the lands in his cuſtody, notwithſtand- 


ing of his hypothec, which was found could not 
bar the third party's intereſt to have them pro- 


duced, per modum probationis. No 82. Earl of 


Sutherland contra Coupar, January 31. 1738. 
Workmen have no real right or preference 


to other creditors, on account of their reparations 
done to 4 houſe. No 3. Competition Laurie 


avith Burns, December 3. 1735. | 

A bona fide purchaſer from a. tenant, is not lia- 
ble for the current year's rent, if enough was 
Jeft at the time of the bargain to anſwer the 
ſame, tho' the maſter thereafter poinded what 


0.28. Ru- 


The crop of one year is not hypothecated for 


the rent of the preceeding one, where the con- 


ventional terms of payment are poſtponed after 
the year's poſieſſion. No 49. .Crawfurd contra 
Steabart. January 21. 1737. | 

a", offer ot tufficient ſecurity, or conſignation 


ct Hank notes in a ſheriff depute or clerk's 


* 


IvPLIzD. conbirion. If a fat 
child, and, failing it by deceaſe, ſubſtitute an - 
other, the condition ſi „ine liberis decefſerit is im- 


IuTROBA TIA. Defenders allowed to prove poſ- 
ſeſſion for 40 years backwards, before 9982 
'\ non m an improbation. No 170. umming con- 


1 
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hands, anſwers the hypothee, currente termine. 


Thid. | 


3 No 104. Maęiſtrates of Montroſe contra 
| Robertſon, November 21. 1738. Eo Oe 
MPLIED OBLIGATION, An indorſer having wrote 
to an indorſee, deſiring him to give the debtor 
in the bill the delay he demanded, and you'll 
loſe nothing by it: Found to imply an obliga- 
tion te relieve the indorſee of all damages he 
might ſuſtain in delaying diligence, No 78. 
M. Kenzie contra Somerville, January 4. 1738. 


tra Abercrombie, June 9. 17471. 


INDzFINITE PAYMENT made by a debtor to his 
ereditor, found to impute to a debt he owed a/i- 


If à father provide a 


| 


eno nomine, and not to a debt on which arreſt- 


went was uſed. No 133. Forbes contra Innes, 
November 9. 1739. 1 | 25 


*% + 


IvyerTMENT. Granted to the repreſentatives | 


of a man named, is null, in ſo far as relates to 
the repreſentatives. No 157. Competition Black- 


af .avood with the repreſentatives of Colvil, November 


7. 1248+ 


TNDUCIAE LEGALES. A baron's decreet may be 


executed immediately, and needs not 15 days 
delay. Nog. E 
cember 18. 1735. 


IN HIBIT ION. An inhibiter who adjudged Web. 


tor's eſtate on a ground cf debt which did not 
bear annualrent, found intitled to his accumu- 
lations retro from the date of the inhibition. 


No 185. Competition Dunbar with the creditors 
e Stewwart, December 3. 1741. 


IRRIT ANY, OB NON SOLUTUM CANONEM. 


4 


Found not incurred by a vaſſal; it appearing by 
an ipſtrument he had offered his feu-duties to 
the ſuperior, at the place where he lived; and 


NM. Queen contra Stirling, Do- 


that by a ſecond inſtrument the firſt was inti- 


mateto him. No 57. Carruthers contra Jobn- 
fon, Fune 18. 1737. a 


commiſſary of Hamilton to object to a con firma- 
tion before the commiſſary of Glaſgow. No 63. 
Creditors of Tran contra Hamilton, June 29. 
1737. V 
A libel charging the defender with plunder- 
ing boats in the high ſeas, c. concluding for 


a fine and incapacity before the Admiral, may 


be tried without an aſſize. No 100. Procura- 


 Jur18picrion. Fou it net competent to the 


tor-fijcal of the high Court of Admiralty coma 


[M*Kenzie, Fuly 21. 1738. 

Action is not competent before Juſtices of 
the Peace, for demoliſhing pigeon-houſes, if 
the defenders have been years in poſ- 
ſeſſion. No 473. Procuratorefiſcal of the Fuſti - 
ces of Eaft-Lothian contra Seaton, c. June 23. 
1741. ds 

Action for damages is competent before the 
Court of Seſſion in prima inſtantia, for debauch-. 

ing a man's wife. No 239. Steedman contra 
Cooper, June 17. 1743. | 


Jus ACRESCENDI. Legacy of houſchold furni- 


ture left to two equally and proportionally, one 


of them dying before the teſtator, his half of 


the furniture found not to accreſce to the other. 


- 


No 166, Paterſon contra Paterſon, June 4. 


1741. 
Jus 
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Jus Sur gays. If a common debtor grants 
ſeveral infeftments on his eftate before he is in- 
.  Feft, and thereafter takes infeftment ; his cre- 
ditors mult be ranked thereon according to the 
priority of the dates of their infeftments, No 


III. Competition Neilſen with Murray, December 
URLS IE EEE io I on GR, 
Ju ſuperweniens accreſces to ſucceſſors accor- 
ding to the dates of their infeftments, No 217, 


Competition _ Paterſon with Kelly, December 10. 


1742. 


A8 ik = "I 5 85 K . a 8 . 1 . 3 

RY 8 ; 05. 1 5 0 6 B 5 
Kisx, Reparation of the kirk is no burden on 

tte Titular of the teinds further than his valua- 


tion. No 85. Heretors of Selkirk contra Dale 


© of Rexhurgh, February 9. 1738. 
Kikk-Sgss on. Money voluntarily collected at a 
meeting of the Seceders, does not fall under 
the adminiftration of the kirk-ſeſhon . 2 


Whoſe bounds it was collected. No 119. Hill 


 contraThompſen, June 19. 1739. 5 


E . 
* 


Luc AY. Of a bond of corroboration is deroga- 


ted from, by a poſterior legacy of another bond 


. tion Hamilton with Grant, February 6. 1736. 
Legacy of twenty pound for a ſuit of mourn- 


ings is preferable to other legacies of ſams of 


money, to the extent of the probable coſt of the 
' _ "ſuit. No 25. Caldwall contra Caldwall, June 
e | | * 9p 
ke . of all furniture and moveables be- 
Ionging to the teſtator, in a certain houſe, does 
mot convey the money, gold, bank-notes, and 
moveable bonds, lying by the defunct at his de- 
Ceaſe in that houſe. No 53. Cunningham contra 
living tone, February 18. 177. f 
K legacy falls by the legator's predeceaſing 

the teſt tor, even the? there is annexed a gene- 
ral clauſe, and to their heirs and execators. 


* 


1 3 
Found that a teſtator receiving payment of a 


bill, which he had bequeathed to certain per- N 


ſons, was a revocation of the legacies, No 


205. Fack contra Lauder, July 27. 1742. 


Orders to uplift certain ſums aſlſigned for 
charitable purpoſes, not being executed, found 


not to import a revocation thereof. No 151. 
Preubytery of Kirkcudbright contra Blair, June 
"08. - 1740 et To | 
1995 ne Though a father leaves his whole 
| moveables to an-only child with a ſubſtitution 
to another, yet the child's heir i» mobilibus is 
_ . preferable to the ſubſtitute guoad the legitim. 
No 190. Rebert/on contra Ker, June 4. 1742. 
LETTER oF CREDIT. It is not neceſſary to no- 
ttify to a country gentleman, that furniſhings 
were made conform to his letter of credit, No 
228. Goedlet contra Lennox, February 16. 1743. 
LiFERENT. A liferentrix found entitled to the 
rents of a new houſe which came in place of an 
old one, to the extent of the ſum for which ſhe 
was creditor by her contract of marriage. No 
189. Competition Creditors of Mitchel with War- 
den, February 9. 1742. 


A ſum provided for the wife's liferent in a 


contract of marriage, is not attachable by the 


husband's creditors, unleſs caution is found to, - 
ſecure all her intereſt in the contract. No 240. 


Crawfurd contra Mitchel, June 22. 1743, 
LtrERENTER, By reſervation, is entitled to cut 
Hlræ cæduæ according to the cuſtom of the 


x | tra Cameron, June 9. 1738. 
which made part of the firſt; No 1. Competi: © 


Jug 21. 1738. 


t ing him to vote in her nar 
No 166. Paterſon contra Paterſon, June 4. 


No 152. Gordon contra Cunningham, June 16 


1 


5 | country where the woods grow. No 72. Fer- 
Luſen contra Ferguſon, July 26. 1737. 


„ ; 


Mansz, Vacant ſtipends are not ſubjeQ, in the 
-  caſe-of re- building a manſe, to be applied for 
that purpoſe. No 149. Woodrow contra Cun- 
' .. Hingham, February 26. 1740. 


>» 


__  Repatring @ manſe, not declared ſufficient at 
the minilter's entry, upon whom the burden 
lies. Se No 230. „ 
Minor NON TENETUR PLACIT ARF. This bro- 


4 
K * 


card ſuſtained, and likewiſe found gd be no ſuf- 


.  ficient-defence againſt a declaratgt -6f non-en- 
try. No 268. Doaglqs contra Inglis, June 
| 26. 17 44+ „ N | 


If the brocard in this caſe was a good de- 


fence againſt redemption, argued. 151d. 
Missivs. Whether obligatory or not? See Ob- 


ligation. No 87. 


MvuTuat CenTract, The creditors of a hus- 


band who 1s unable to perform his part of a 


marriage · contract, have no right to ſue for im- 


plement of the, preſtations incumbent on the 
wife's part. No 94. Creditors of Watſon con- 


— 


4 0 * N 


NxAR EST or Kin. A daughter, who renounces 


her father's ſucceſſion, cannot compete for the 


office of executor to him with the children of 
her brother in familia, the time of the renun- 


ciation. No tot. Campbell contra Campbell, 
. | 


Oarg. The verity of a holograph note may be 
proved even after 20 years by the defender's 
_ oath, tho” an heir. No 197. Brown contra 
Craæufurd, July 17. 1741. TR 
OBL1GAT1ON. A lady having an intereſt in a 


pariſh, wrote to one of th tors, impower- 


and ſign a call to 


a certain perſon to be miniſter ; adding, upon 


doing whereof, and what elſe is neceſſary for 
me, I oblige me to hold as ſufficient as if I had 


done ſo myſelf; found not to ſubject her in any 
ſhare of the expences of that ſettlement, 
No 87. Paterſon contra Houfton, February 159. 
1738. | | 


One having wrote to his friend, informing 


him that he intended to fink ſo much money 
ſor an annuity, adding, © if you'll take it, and 
%] die before a certain time, you'll be a gain- 


« er; and if I live longer, affure yourſelf, I 


de ſhall make it good one time or other to ſome 
6 of your's.” Found, that he was not bound to 
make good or repeat the annuities over and a- 
bove the principal ſum and intereſt thereof. 


1740. 


Orr1ce. If adjudgeable. See Adjudication. No 
68. | 2 85 


1 


Pacrun ILLICITUM. An obligement to ſel] 


lands at a certain price, adjected to a loan of 
money, found contra bonos mores, No 29. Brown 
contra Muir, June 24. 1736. b 
No action lies for damages on account of the 
not- delivery of goods ſold, if the buyer knew 
at the time of the ſale that they were prohibit - 


ed or run. No 34. Scougal contra Gilchrift, 


November 16. 1736. | 

Action is competent on a bill granted for 
prohibited goods. No 155, Wilkie contra 
Neil, November 6. 1140. 1 | 
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title, but makes him only liable in valrem. 
No 186. Leub contra Lord Banf, December Þ 


ET — — 3 
> 


No aQion nes for . on account n ON 


not delivery of Tun-goods, if the buyer knew 
them to be ſuch at the time of the-bargain. No 
180. Cectburn contra. een November. 11. 
1 41. f 
"omg bereit Private parties 10 Apen 
with the ſtatutory regulations of craives; is in- 
it valid, tho acquieſced i in for upwards of forty 


7.1745: 
Bill granted by a mat to a woman, ſuppoſed 


to be padum pdicitiæ, but which ſhe Aledged 


Was granted as an inducement to marry him, ſuſ- 


WL tained. No 195. Proven Na Calder, &c. 1 


June 17. 1742. 

Perier. The cbjeBtion to an adjudication, that 
it proceeded on bills, &c. granted in Eng- 
land, by the common debtor, a 

therefore null, upon the 26th act, Parl. 695, 
repelled. No 118. Lida cantra Maxwelh | 
February 14. 17 39. 


:  Pazsrvy: TITLE. A ſon poſſeſſing af eſtate Was. | 


. out making up any title E is not liable to 
bis father's creditors, upon the act 1695, the 


' father having died in a ſtate of apparency, af-- _ 


ter being more than three years in poſſeſſion. | 


577 5 Sinclair rogers Sinclair, Jay 8. Wh 


"2 


8181 * yay tot the apparency of one who 
55 r years ts offeffion, but to whom 
be e to be heir, does not infer a paſſive 


— - ; 
A Thad by de bet Fed 6f Nbg. 
tion, the diſponee was not obliged td 395 the 


BY _ of the granter, beyond the value of the 


bje&s diſponed, 'tho? he omitted to conh 
a . the fame. No 269. Exerutors 
* 7 contra Murray, Ju ty $- 17445... 


: Passiv TITLE OF LUCRATIVE SUCCESSOR, ; 


When. == are not liable i valorem, of the ſums 


contained in their bonds of proviſion, if they 


have not got payment thereof out of ' their fa- 
' ther's eſtate. No 23. M Brair contra Mait- 
* lands, February 19. 1736. . 15 
"Payment BEFORE NanD. Rent paid b a te- 
nant to his maſter, conform to orders Thy. 
conventional terms, but after the legal anes, 
and before interpellation by proceſs, liberates 


him in a queſtion with creditors. No 16. An- 


nuitants of the York-bni ding Company contra Gar- 
den, February 17. 1736. 


rn 1 TT. If a conventional penalty is Abolly | 


incurred, where there is 'only a particular or 
temporary failure, argued. No 220. Arnot 
contra Arnot, December 20. 1742. 
PERICULUM. A tackſman is not boil to re- 
pair damage done to houſes, occaſioned by an 
' extraordinary hurricane, tho? be oblige himſelf 
to put the' houſes 1n repair, keep them ſo, and 
receives a ſum certain on that account. No 
168. Arnuitants of the ork -bui-ding Company 
contra Adams, June 5. 1741. 
The hazard of a ſubject ſold lies on the buy- 
er aſter ſale. No 270. McDonald contra Hut- 
© ebiſen, Fuly 6. 1744. 


"Pg enn o0BJECTION. A lawyer and truſtee 


cannot object to the form of a bill, granted by | 


him to the perſon who truſted him. No 251, 

Garden contra Rigg, Nowember 26. 1743. 
Ane AND TRANSMISSIBLE, Moveables 
and bonds, (burdened with the payment. of le- 


Pb. Fc D E . 


e 4 * No 109... Urquhart Kc. 128 


75 8 tract of marriage, with the burden of debts, as 
years. No 244+ Fullarton contra Scor, Fab 9 55 


. b was made to concur; previous to the 
a, papift, and 


n apparent heirs Introrhiffign with rents 


bad a ſeparate and diſtinct one to the debt. No 


3 upwards of 40 years, cannot be ſet up as a title 


ore the 


PRESCRIPTION YICENNLAT. Of Bills, argued. 


. . 


rakes) vole Aſponcd to one K M ine | 
TY 2 declared not affectable by his creditors, the 
reſidue thereof, after paying the 5590 found | 
not affectable by arreſtment, fqr'debts priar to 


tra Forbes, December 19. 1739. 
PERSONAL AND REAL. Land conveyed in a con- 
contained in a particular liſt and i inventary, but 
which was neither expreſſed in the contract, nor 
regiſtrate in the regiſter of ſaſines and reverſigns, 
does not render = debts a real burden upon 
the lands conveyed.” No 120. Competition Gar- 
don wwith-the creditors of - Douglea, Jure 28. 1730. 
i AND 4NCLOSING, One is not liable 
for half the expences of à march- dy ke, if no 


building. No 91. Orad contra Wright, Fe- 
1 33. 42.39... ; 
„ T HS A0t Li. Parl. 1661, burdening the he- 
retofs of the adjacent ground with the half of 
the march- -dyke, does dot reach feuars, who 
have not above five or ſix acres. No 123. Fer- 
mas contra Dougias, July 3: 173 | 
© Fruit-trees N to fall hater the. afts bf 
Parliament for preſervation of png. No 
248. Kobertſen contra Robertſon, Jab uy. 24. 
1743. 
e JUDCMENT. To whom competent. 
Ser No 103. page 156. | 
"PrxESCRIPTION. Suſtained ; gainſt a baked; the 
pourſuer having libelled on a bad title, cho he 


4. Blair contra Sutherland, December 9. 1735. 
A cautionary obligement for another's debt, 
found to be preſcribed, the debts due by. the 
A deb being exttinguithed by preſerip- 
"Rieu. No io. ee contra Grabam, Fe. 
_ bruary 6. 1936. 
th e right of RY pes rever · 
5 Kon, in græmio fur is, preſc Bab by the lapſe of 
40 years, tho? no decreet of declarator of the 
irritancy has been obtained. No 103. Pollock 

contra Sterrie. November 10. 1738. 
A bond of tailzie which has been latent for 


; 


for evicting an eſtate from thoſe who have poſ- 
ſeſſed the Pi ame for vpwards of 40 years, upon 
a diſpoſition and infeſtment following thercon. 
No 126.  M*Dougal contra AM Deagas, Jub 10. 
3 
N 5 ound the purſuers minority did not . | 
rupt the preſcription, they being only ſubſti- 
tutes by that tailzie, and the right thereof not 
havin . on them during their minori- 
t id, 
| The latent tailzie found not available againſt 
onerous proviſions, in a contract of marriage 
in favours of the husband, and the heirs male 
of the marriage, 1hid. 
A retour that had ſtood unquarrelled, not on- 
Iy for 20, but for 40 years, ſuſtained, tho? ob- 
jected to as proceeding ex facie, on a reaſon that 
was inept and ineffectual. No 188, Aton 
contra Aliſon, February 5. 1742. 


See No 208. 
Parsen LPTION : DECENNIAL. A tutrix nominate, 
is intitled to the benefit of the decennial pre- 

ſcription, tho? ſhe did rot regularly eſtabliſh the 

office in her perſon, or make up inventaries 

.conform to law. No 8. Mercer contra Irvine, 

January 20. 1736. 
| PRESCRAPTION SBPTENALAL« One having be- 

come 
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dome bound as cantioner, in a bond of preſen- 
W. 


t ration, to preſent the perſon of another againſt, 
2 day certain, otherways to pay the debt, found 


a” 


for, but only reprobators againſt the witneſles 
in general. No 46, Wright contra Din, Ja- 
' may $10 $22 
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not intitled to the "benefit of the preſcription, A purſuer having made his election, and ex- | 4 

introduced by the act 1695. No 39. "Robert, amined witneſſes, cannot recur to the oath c. 
Jen contra M*Inlay, December 3. 1736. party. No 75, - M*Brair contra Robertjon, „ 
Charge by a town-officer to a cautioner in a November 18. 1737. 5 5 | | 


bond, within ſeven years of the date thereof, in- 
- terrupts the ſeptennial preſcriptian, founded on x WY 
_ . the act 1695. No gg. Noaband contra Lang, the . inſtance periſh. No 45., Sutherland con- 
3232 . ͤ 8 tra Dunbars,' December 17. 1736. 
In an action on a bond, in which one received One may mend his libel,tho' the days 
... the money, and another bound with him con- 


© Subſtituting a new ſheet upon a ſummons, in A 
'place of an old one, without authority, makes | 9 


of com- 
the mone) | pPearance are wrong filled up, if the induciæ are 
5 JunQly and ſeverally in payment, the deſence Be ten before calling the cauſe. No 83. Och- 
of the ſeptennial preſcription was repelled, No term contra M*Kenzie, February. 7 1738. 
201. Burnet contra Middleton, June 29. 1742. A party is not obliged to confeſs or deny, in 
One having granted an obligation to an- terms of the act of ſederunt, February 18. 1716. 
other, declaring, that as it was at his defire the Where the ſubject claimed is an accompt pre- 
bother had lent money by bond to a third 29h ſceribed quoad mod um probandi. No 92. Dick 
therefore he obliged himſelf, that the debtor in contra Aiton, February 24. 1738. 2 | 
the bond ſhou'd pay it, elſe to pay it himſelf, As libel at the inſtance of the feuars of Ork- 
Fund not intitled to the benefit of the act 1695. ney, charging ſeveral injuries not connected, EG 
No 212. Caves contra Spence, December 3. 1742. found not competent at the inſtance of ſo many 2 
;PRESCRIPTION TRIENNIAL, A proceſs for ſer- purſuers; but the proceſs. allowed to proceed 
- vants wages, found only to intertu t the preſcrip- * the inſtance of any one of them. No 167. 
tion, as to what fees fell due within three years Gray contra Stewart, June 5. 1741. | 
of the commencement thereof. No 32. Douglas Lidel founded on the act Geo. I. intituled 
cContia Duke of Argyle, Jah 22. 1736. dc prevent tumults, concluding againſt magi- | 
The triennial preſcription of ſervants wages, ſtrates inſtead of the burrow, ſuſtained, No RE 1 
1 runs during the annus. deliberandi. | Tbid. WIDEN 224. Straton contra Magiſtrates of Montro/e, | | 
- © Aliment of a minor falls under the triennial January 28. 1743. F 
_ © preſcription; and a bond granted by a curator See Improbation. No 170. 
*therefor, after the curatory expire 7 does not See Execution. No 271, | 5 5 | 
prove that the aliment was reſting, No 135. Proor. Expreſſions that imply a challenge to 
«David/on contra Watſon, November 16. 1739. fight, are probable. by oath, if the libel is re- 7 
The triennial preſcription does not operate ſtricted to a pecuniary mulct. Nog. Procu - — 
-againſt one who is neither writer, agent, or mer- rator-fiſcal of Edinburgh contra Campbell, Fanua- 
chant, claiming payment of an accompt of mo- »y 2. 1736, page 3. 1 
nmap he had Kerbe for a friend. No 1479. In a reduction of a note granted for the price | 
Þ 4 Drummond contra 'Sttzvart, February 19. 17 40. ' of a watch, found no neceſſity to prove the iden- 
3 | _ tity, in reſpect the watch was produced. No 


_ - Furniſhings to an heir cum beneficio, does not | 
preſerve an accompt furniſhed to the defuntt 7 7. Sutherland contra Lady Kinminity, Novem- 
"0932. L997. .. --\ - | 7 5 


from preſcription. No 172. Competition Ren- OD | 55 

nedly awith the creditors of Crichen, June 23. 17414. An arreſtee may prove any ground of com- —ęU5 
PrESUMPTION. The values in a confirmed teſta- penſation by the common debtor's oath, tho! | LT 
ment is the preſumed value of goods abſtracted, 


— —— = 


- .unleſs otherwiſe proven. No 26. Monro con- 


"© tra Monro, June 25.17 36. 


Aliment furniſhed by a father to an infant 


ſon, e o be furniſhed ex pietate, and 


therefore coul 


not compenſate any claim he 


had againſt his father. No 27. Vanſe contra 


Vanſe, June 29. 1736. 


A husband having obliged himſelf to. provide 


12000 merks to the children of the marriage, 


declaring the 


eeldeſt ſon 


ſame to be in full ſatisfaction of 
all they could-elaim from him, excepting what 
he ſhould give of his own free will; and the 

. He ſucceeded to his father's e- 
Rate, by a diſpoſition from him, proceeding on 
love and favour,-the ſon's ſhare of the faid ſum 


' was found ſatisfied, and extinguiſhed. No 


445. Pringle eontra Pringle, February 8. 17 40. 
If a father is bound in his contract of mar- 
xiage, to provide a certain ſum to the heirs or 


bairns of that marriage, his giving a ſum to one 
of his daughters, will not be preſumed to be gi- 


PRISsON ER. One liberate on the act of grace, may 


PROCESS, 


ven as a præcipuum. No 56. Stenhouſe contra 
Young, June 15. 1737: — N 
See Legacy. No ꝛ05, and No 16. 


be recommitted for a debt contracted poſterior 
to his liberation. No 89. Gordon contra Ma- 
gifirates of Edinburgh, February 21. 1738. 
An objection to a witneſs repelled, in 


reſpe& no particular reprobator was proteſted 


5 


| arreſtm ent, 


witneſles. See Pa&um illicitum. 


| Writ, No 130. 


ankrupt, that was liquid before laying on the ” 
No 40. 'Creditcrs of Moone contra - 


Broomficld, December 3 1736. "AI 


It is not competent to prove by witneſſes, - 


that a bill was accepted for money loft at game, 


againſt an onerous indorſee, who was not privy 


to the wrong. No 163. Stexvart contra Hi- 


flop, February 18 «1 741 . 


It is competent to prove by the winner, or his 
truſtee, that a bill was granted for money loſt 
at game, even againſt onerous aſſignees. No 


1740. ; | 5 5 
The importation of Iriſh victual is probable 


by oath of party. No 193. Hamilton contra 


Boyd, June 16. 114 2. | 
_ Granting and depoſiting a bill probable by 


* No 195. 
It is not competent to prove by witneſſes the 


| delivery of a watch, &c. worth L. go ſterling, 


in order to take away the effect of a former do- 
nation of the ſame ſubject, conſtitute by writ, 
and create a new legacy thereof. No 206. 
IM hitgfoord contra Ayton, Nowember 3. 1742. 
Concert betwixt a debtor and his creditors, 
that they ſhould accept certain effects in full ſa- 


tisfaction, is competent to be proven by witneſ- 


ſes. No 261. Mackilhe/e contra Reid, Febru- 
ary 24. 1744. 3 
Proof relevant to ſupport a null' bill. See 


PROcuxArOR- 


156. Pringle contra Giggar, November 7. 
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 PRomns50RY-NOTE. Is arreſtable, tho' it is in- 


©  dorſed for value. No 113, Competition. Forbes. - 


ProyErnTy. One cannot, build a dam-dyke 3. 


croſs a river, ſo as to make the water regorge 


- to the prejudice of a neighbour's mill, even 
tho! he is wag to pay the expence of altering 
the mill, in order to remove the hurt ariſing | 


from the 47 aeg No 265. Fairly con- 
tra Earl of Eglington, June 56. 1744. 1 
PROVasI1ON TO HEIRS AND-CHILDREN.. 


in a contract of marriage, to the heirs or bairus 
of the marriage, intitles all the children to come 
/In fer capita. No 17. Rankin contra Rankin, 


February 17. 1736. 


F 8 4 * . 


Clauſe in a contract of T a 2s providing 

Ing, in cer- ... 
_ *_ tain events to the wife's children, zominatim of 1 
a former marriage, found to import only a deſti- 


two thirds of the houſhold pleni 


© nation of ſucceſſion, and that the ſame was alte- 
_.. Fable. No 99. Tait contra Pollack, July 20. 1738. 
A A bond of proviſion granted by an elder bro. 
ther to his father, obliging himſelf to provide 


his younger brothers and liſters, found not al- 


terable, in reſpect there was no power therein to 
alter, or vary the proportions ſettled by it. No 
160. Competition 


* 
138 


mary 9. 17414. 


_.. Clauſe in a contraRt of marriage, providing 


too the huſband and with during their lifetime, 


the yearly annualrent of a certain ſum, and the 


ſee thereof to the bairns of the marriage, /ound 
not to intitle a child of that marriage to com- 
pete with the father's creditors upon that pro- 

viſion, No 178. Competition creditors of Lock» - 


bart with Loct hart, Tuly 31. 174144. 
An eſtate prides to the heirs of a marriage, 


© diſables the husband from entailing the ſame, to 


the excluſion of an heir of the marriage. No 
234. Graham contra Cultrain, June 9. 1743. 
A proviſion by a father to daughters, and 
heirs fewale, -ntitles th, 
, viſion, tho' the father had a 
him, and ſucceeded to the eſtate, No 237. 


5 * 


+ Competition creditors of Reahouſe with Clas, June 


15.743. 1 


Quat1y1eD oarH. The price of ſome ſheep be- 
ing referied to the defender's oath, be acknow- 
N Fr ae the bargain, but added, that ſometime 
after the purſuer ordered him to pay the price 
to another, which he did accordingly, this qua- 


Maffat, January 4 . 


lity fownd intrinſic. No 47, Mufaz coptra 


In a purſvit at an executor's inſtance for bor- 


rowed money, for which no written document 


had been taken, the defender declared, that he 


never borrowed the 'money but on the expreſs 

condition of repaying the ſame, only in caſe 
the creditor ſhould * it in his own lifetime, 
this quality found intrinſic, No 71. Meikle 
contra Tennant, Tuly 26. 1737. 


Oath whether it proved reſting 'owing. See 


9 


ftom a par 


* Clauſe. 


lan hes with Batlton, J. 


— 


ale, intitles the ay 5 td 0 yo. 1 8 
n who ſurvived 


| Res$1GNaT1oON. 


Sark. One ſelling 


7 


oft 


it is alxays done upon the firſt Mon oF 8 
e ear. No 31. Nico/contra Grofat, Ju- 


* 


A verbal promiſe not to remove a re . 


© Braco contra Innes, January 15. 1742. 


_ "It is not neceſſary to warn a ſubtenant who | 


. | Poſſeſſes under a tackſman, whoſe leaſe excludes 


. allignees, nor to ſummon him to remove on fix 
% days. No 232. Earl of Marchmont contra F-. 
ning, February 22. 1743. . 


A promiſe made by a tenant, who poſſeſſes 


bp tacip relocation, to remove at the next en- 


_ Joing term, While it was competent to the ma- 


ter to uſe a formal warning, and not refiled 
from till the term day | 


from till t m da when no warning could 
'be uſed; 18 binding on the tenant. No 254. 


„ enten contra Broſons, Tub 28. 14. 


REPARATION, One who is bound with another 
to leave a houſe in the ſame condition he recei- 
_ ved it, is liable, if it is burnt” by the other's 
Kult. No 43. Sutherland contra Reberifen,. 
December 14. 1735. Dios Bp e iu 
No diligence can proceed againſt the effects 
falling under a huſband's ur mariti, upon a de · 
. crest recovered againſt the wife for a verbal in- 


Jury, condemning; her in a certain ſum. - No 


5 * Gordon contra Pain, December 5, 1138, 
No action lies on the ſtatute Geo. I. intituled 

to prevent tumults, &c. for damage ariſing for 

carrying off grain, &c. out of any houſe, but 
only for the damage done by pulling down the 


houſe. No 224. cen contra Mag: frate 


* 


, Montroſe, Fanuary 28 17433. 
R A Free 0h 3748: 6... 
See Saline, No 199. 
RETENTIOR. If good abe an arreſter where 

the debtor is bankrupt; untill caution is found, 


. 


M Aulay, December 9. 1742. 
___ See Compenſation. No 2. 


_ argued. No 216. Creditors of Paterſon contra 


Retour, Sg Preſcription. No 188. 
RETURN CLAUSE OF, A legacy may be gratui- 


toully aſſigned, notwithſtanding a clauſe of re- 
turn, if the legator ſurvive the term of payment. 
No 13. Lexis contra Lawrie, February 13. 
1736. Th 2 Lt 1 
2 nomine, is only 
is commiſſion, if the goods 


bound to produce 


- 
F 


W 


dre not delivered. | No 88. 


- 


_ lifon, February 11. 1738. 


; HOY TY 27435 . 


bey, to grant warrant to ſeize and-ſearch perſons 


in the Abbey, if not booked in his books. NO 
171. Hamilton contra Haliburton, June 12. 


„ | 
: SASINE, 


 . Tights, ſuſtained. No 198. Competition Mal- 
. 5 Lace with Dalrymple, June 23. 1742. : 


. tained. No 199. ' Competition. Earl of Aberdeen 


 .avith Duncan, June 25 


contra Buchanan, December 21.1743. 


| (Services or nxiks. An heir found intitled to 
de ſuperplus price of an eſtate ſold judicially, 


1 after paying the creditors, he making up 4 real 


night to the lands. No 204. Stirling contra 


, Cameron, July 21.4742. 


A A ſervice as heir general, will not carry ſub- 
. "JeQs falling to heirs of proviſion, tho? both eha- 


_ raters. coincide in the ſame perſon. No 207. 
Competition Cairns with the creditors of Garrioch, 
November 12.1742. | | ; 


; {CERVITUDE. A vaſſal taking a charter from 


_ the ſyperior, containing a clauſe not to build 
on a yard, nor hurt the lights of another, upon 
which ſaſine followed, found-ſufficient to conſti- 
tute the ſervitude, and that it could not be re- 
ſtricted by a marginal note in the diſpoſition 
upon which the charter proceeded. .No-116. 
Cleland contra M*Kenzie, February 21. 1739. 
%% a RY 5 
STIPEND, A charge on a decreet of modifica- 
tion and locality, cannot be ſuſpended. but on 
conſignation. No 153. -Garrock contra Scet, 
P Ns 
| :SoLIDUM ET PRO\RATA. In a ſociety of three, 
one of the partners was err liable to the other 
for the profits of his third ſhare, tho' it was 


plwGwubed, that he was not liable for the loſs ariſing 
from the inſolvency of the third partner. No 


192. Ramſay contra Balfour, June 10. 1742. 
"SUMMONS. See Proceſs. No 45. 


SUPERIOR Aub vassAL. A ſuperiority gez 
| * 


be divided without conſent of the vaſſal. 
29169. 


Maxwell contra M Millan, June 9. 


"Tacx. Tackſmen boun to pay the rent free of 
certain burdens particularly ſpecified, and other 
deductions whatſoever; does not preclude them 


from getting allowance of feu - duties, and ground 

. annuals, Sch they had paid. No 72. An- 

© . nuitants 4 the'York-building Company contra Grant, 
July 26. 1737. 

A tackſman is nod 


Nanttin contra Mo- 
A purchaſer of lands at a voluntary roup, 1 
not liable to a creditor arreſting the price, if he 
_ - Proves the purchaſe was made on account of 

the ſeller. No 222. Valſon contra Maule, a- 


_ * SANCTUARY, It is lawfal for the beatie of the Ab- 


The objection to a ſaſine, that it pro- 
ceeded on a precept to infeft in lands, as the 
Jame are. particularly enumerate in the debtor's 


e - heirs of Dunni pace, January 27. 
The objection to a ſaſipe, that it proceeded _ 


on a reſignation, not made. with ſtaff and ba- 
_ . ion, in terms of the act of ſederunt 1708, ſuſ- 


4 W ing heir, unleſs the ſame is authoriſed by the 
Odjections to a ſaſine: , That the precept 


gave a warrant to give ſaſine of one thing, and 

5 1 was actually given of another thing. 2%, 

That the ſaſine was not regiſtrated, conform to 
i... the act 16179, repelled. No 253. M. Kengie 


'Usvzry. Taking annualrents on a bond before 


liable for the ſubtack · du -· 
who has renounced the benefit of warning, 


a 405 he uplift the ſame after the iſh, if no notice | 
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1 a | 5 N 1 N | 1 25 | | 
is given him to remove. No 211. Competition 
Barteler with Stewart, December 2. 142. | 


of ſeed and labour, are not liable in rent. No 
213. | Earl of Aglington contra bis Tenants, De- 
.” . Cember 3. 1742,” 5ͤ C „ 
TAILZz iB. One who entered into a minute of 
ſale of lands with another, whoſs right was 
- entailed, tho? not recorded, fozrd not bound to 
accept of the bargain. No 202. Jobnſton con- 
tra Lockhart, July 13. 1942. 4 
+ * The fame point determined. See 
5 Maraubll contra Tait, December 20. 1743. 
If a, tailzie does not contain a ſpecial provi- 
ſion, voiding debts to be contrafted, thev will 
affect the eſtate. No 247. ontra 


No 252, 


Gardner contra 


: . .' ; n 12 
3. This deciſion ſhould have been 


N No 
„ TOES 10 
An heir of entail is not liable for mournings, 
br an interim aliment to the widow of a preceed- 


entail. No 258. Lauder contra Baird, Tanua- | 
r 3 
Debts contracted by an heir of entail, in 
whoſe ſaſine the irritant, &c. elauſes, were not 
verbatim repeated, otherwiſe than by a general 
reference to the conditions mentioned in the 
bond of tailzie, wil. affect the eſtate. No 269. 
Executor se creditors of Murray contra Murray, Ju- 
Wo gry aww pap pe ES 
__ ,Wadfſet purchaſed by an heir of tailzie, the 
reverſion of -which made part of the entailed e- 
Nate, is affectable for his debts. Nog. Far! 
: of Peterborrow contra creditors of Fraſer,  Febru- 
Fs © eve FOE PITT Og 
TxzinDs. See Heritage and Conqueſt. No 44. 
_ T1TLE TO-PpURSVE. An adjudication without 
infeftment or charge, Found a good title to ear- 
ry on a ſale-of bankrupt lands. No 83. Och- 
terlony contra M*Kenzie, February 7. 1738. 
Turok AnD run. An agreement to give a 
fit man a gratuity for undertaking the office of 
tutor, becauſe the neareſt friends declined med- 
dling, does not bind the pupil. No 22. Scot 
contra Strachan, February 19. 1736. 
A tutor teſtamentar preferred to a mother as 
to the cuſtody of her own child, to which ſne 
Was intitled by her husband's will, in reſpect of 
_ her ſecond marriage, tho' the tutor was next in 
ſucceſſion. No 33. M*Ilvain contra Mac- 
. Dubiter, Fuly 30. 1736. . 5 
Intromitters with a defunct's effects, found li- 
able to account to his children as tutors or pro- 
tutors. No 127. Campbell contra Fowler, Ju- 
„ Ks 
If the diet of a brief of tutory is once deſert- 
ed, can the ſame brief be of new executed to an- 
other diet, argued. No 225. Sutberland contra 
Grant, January — 1743. 


„ U 


haad, or before it was. due, fourd to be no ſuf- 
ficient evidence of uſury, ſo as to annul the 
bond. No 176. Cleland contra Hamilton, Ju- 
515 1 col | | 8 


v 

| VacranTs, No action found to ly at the in- 
ſtance of one kirk · ſeſſion againſt another, for 
maintaining a child expoſed in the purſuer's pa- 
riſh, tho' the mother had reſided many years in 
the defender's pariſh. No 65. Kiri, ſeſſion of 
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\ Tenants who reap no more than the expencs 
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e purſuer's damages, ariſing before or af- Lepter. 


: 8 R 1737. 5 — Strachan, December 10. 1736. N | 
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ſupported, tho? _ > the TM was 
Vis ru. A creditor whole. right preferable only eb 200 EIN lomo 


on his debtor's lands, conſenting to a ſale of part | Wy 


thereof, tho” the ſeller is taken bound in me The informality of a \fubleription bh one no-. 
_ "ame deed. to procure a ratification-'of the ſale + tary, and two witneſſes; to a contract of im 


9 8 
from the gpoſenter, founil to import no more tance, may be fupplied by the party's oach. N 1 


hos a non repugnantia. No 19. " Buchancon #24 | Coridie contra dhe, Fuly 6. 1739 | 
9 25 179. 25 SAP - - » C Objections to”a bond, that the wet was” 
"ns . deſigned before inſerting the witneſſes. 24% 
„ ĩ˙ doug ra - * _ - That he was not defigned with certainty, __ 


: Wenz anpies. ls An ete hs led. Ne 18. Te 


"ng contra Semple, Tah 40% 
. to give a real right in the warrandice wilds ooh wy * 
lands, not only to the extent of the value of the . KA dull bin may be teria by a proof „ 
principal lands at the time of eviction, bat to  wkneſſes 


| 815 4. "pl "ns. 3 1 
ter the eviction, without any fault in the pur- * 27. o 
ſuer. No 179. N contra Hunter, Neuen. The . the tiling aun of an af 


ber 6. 1744 Anatom, that the perſons who ſigned witneſſes 
| Wanck. "Whales do not come e 7 vent * 


Auuiral depute, June 5. 1039. „ 7: +) 5 
 WirTxess. A defender in one court. can de . The e 'of a -preferided note, probable by 
Auced by a porſuer in another court, as a wit- 


neſs to. N the ſame allegations. Nog. Pro- Wa 199; « 
_ curator fiſcal of Edinburgh <ontra. r *. 5 


4 fiſter and aunt to Aa hay; are ee! S; mention how many 
"6 "cum. ont in. proving her marriage; tho it is to + hogs required by 
be eſtabliſhed chiefly from circumftances; No 90. Nobergyon contra Ker February ' 3-27 


42. 
10). Hung contra Arrot, December 8 +1938. 9 to a holograph bond, confifting of ' 
The Advocate and, agent for a defender re der pages, that it was only 


ons onthe laſt 

* Jetted, tho? adduced by him to prove a com- age, repelled. -No 219. ere, courra | 
muning, where none elſe were ſaid to be pre- Williamson, December 12. 1742. 5 

ſent. No 242. Alan contre Lord es 7. Diſc 


found not to equhs faniped Ve : 


5 9 6: 1743. per. No * * Trail, Fane 17. 
: Objedtion to Ae chat as is lawyer, | 1743. 1 


and the other agent for the adducer, is good, - Wu rr Peiviteeew: 
tho' the knowledge of the fats they were to be try gentleman, informing him; chat ſuch a one 


nn employed No 245. 
Bitte July 12. 1743. 
The agent's cler Am itted 2s i witneſs, be- 
ing the writer of the deed under reduction. 7574. 1 

A wife is an inhabile witneſs againſt her buſ- 1739. 
| band in a civil cauſe. No 255. Campbell con- 
tra Crawfurd, January 5. 1744. ks 

A witneſs may be examined on interro A. 


des, tho“ bis anſwers may involve himſelf in a clandeftinely carried away another from his fa- 
malverſation in his office. No 260. Murray 


contra bis r; truftees, February 21. off ſeveral writs of his eſtate, found not to fall 


1744 under the act 19501, No 37. ER. contra 
Creditors uti themſefves to be at the © Ranſay, Member 26. 1736. 

expence of defending a proceſs if habile witne.. The penalcies i in the act 1701, anent wiong- 
ſes. Ses No 261.  Mackilhoje contra Reid, te- ous impriſonment, reacheth other 
Bruaty 24. 1744. magiſtrates, or officers of the law. No 42. 


7 A decreer.arbitral is a complete FR 5 | Paterjo contra Anderſon, December [4 17 1 


from the moment i it is — without Ie nee Ser F orgery. 22 35 


3 


= contra + deal ſafely with him, and if they agreed, he 
woculd fee the gentleman paid, if it —.455 
| = bolls, fand obligatory; tho” not _ 


granted a warrant  apainft a perſon, whereon he 


/ 
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«oj 


that the money was paid to the ac- | 


94 
. 


2 were not fard to be emer th in the body of the 
weck. No 118. Competition 2 251 "with, the writ, repelled. No 0. * Doig contra Ker, Ja- | 133 


che defender's e tho? arr heir. 80 Ds, | 
: - Objection to 4 deten Se of 5 9 
So 2. are: page 13. | meet, that in the end of the laſt page 1.00 not 


ny pages were therein contain ; 
the act 15+ 1696,” repelled. bY 


A Yeo ara * . : 
examined upon, Pe the Lage of their wanted 100 bolls bear ; adding, that be might, - 


1 1975  Goodlet e e, Er N 8 
8 IMPRISONMENT. A judge vide 
was incarcerated on an information, that he had 


mily, and likewiſe prevailed on him to carry 


s than 
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